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A. B. KNAPP VS. THE HOMCEOPATHIC MUTUAL LIFE INS. CO. 


1 UniTED STATES OF AMERICA, 88 : 
[Seal of the Circuit Courtof Massachusetts. ] 


The President of the United States to the honorable the judges of the 
circuit court of the United States for the district of Massachusetts, 
Greeting : 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which isin the said circuit court before you, 
between Abby Ball Knapp, of Boston, in the county of Suffolk and 
district of Massachusetts, plaintiff, and the Homeopathic Mutual 
Life Insurance Company, a corporation organized under the laws of 
the State of New York, and having a place of business in said 
Boston, defendant, in an action of contract, a manifest error 
happened to the great damage of the said plaintiff, as by her 
complaint appears, we, being willing that the error, if any hath 
been, should be duly corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if judge- 
ment be therein given, that then, under your seal, distinctly and 
openly, you. send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you may have the same at 
Washington, on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error, what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the twenty-first day of October, in the year of 
our Lord one thousand eight hundred and eighty-one. 

| JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 

: District of Massachusetts. 
Allowed by— | 
JOHN LOWELL, 

Circuit Judge. 


Due service of this writ of error and of citation thereunder is ac- 
knowledged by the defendant in error. 
ALLEN, HEMENWAY & SAVAGE, 
Att’y- for Def’t m Error. 


2 Circuit Court oF THE UNITED STATES, \ 
yy! 4 } 88 ° 
District of Massachusetts, 


And now, here, the judges of the circuit court of the United States 
in and for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, 
to the Supreme Court of the United States, as within commanded. 
1—167 


ABBY BALL KNAPP VS. 


In testimony whereof I, Jolin G. Stetson, clerk of said circuit 
court of the United States in and for the district of Massachusetts, 
have hereto set my hand and the seal of said court, this twenty- 
second day of September, A. D. 1882. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. SETSON, Clerk. 


SAM’L W. CLIFFORD, Jr., 
For Pf im Error. 
Boston, Mass. 
ALLEN, HEMENWAY & SAVAGE, 
Of Boston, for Defendants. 


5) UnitEpD States OF AMERICA, \ es: 
Massachusetts District, 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Wednesday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and seventy-nine. 

Before the Honorable Thomas L. Nelson, district judge. 


4 Abby Knapp, of Boston, in the County of Suffolk,in the Com- 
monwealth and District of Massachusetts, Plaintiff, 
: v. | 
THe Homa@opatuic MutuaL Lire INSURANCE Company, a Corpora- 
tion organized under the laws of the State of New York and hav- 
ing a place of business in Boston, in the County of Suffolk, in said 
Commonwealth, Defendant. 


In an action of contract. 


The writ in this cause is dated the nineteenth day of March, A. D. 
1878, and is made returnable before the justices of the superior court 
of the Commonwealth of Massachusetts, then next to be holden at 
Boston, within and for the county of Suffolk, on the first Tuesday of 

April, A. D. 1878. This cause, after entry in said superior 
5 court, was removed to this circuit court, and here entered at 

the May term, A. D. 1878, when and where the parties ap- 
peared, by their respective attorneys, and the defendant filed the fol- 
lowing atte ed copies of papers on file in said superior court, 
namely: 1, writ; 2, petition to remove cause to circuit court, and, 3, 
bond for entry; which papers are in the words following, namely: 


Writ. 
COMMONWEALTH OF MASSACHUSETTS, |. 
~y . a ss 
Suffolk, 
[seAL.] To the sheriffs of our several counties or their deputies, 


Greeting: | 


We command you to attach the goods or estate of The Homeceo- 
pathic Mutual Life Insurance Company, a corporation organized 
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THE HOMC:OPATHIC MUTUAL LIFE INSURANCE COMPANY. 3 
under the laws of the State of New York and having a place of busi- 
ness in Boston, in the county of Suffolk, to the value of ten 
6 . thousand dollars, and summon it to appear before our justices 
of our superior court, next to bé holden at Boston, within and 
for our said county of Suffolk, on the first Tuesday of April next, 
then and there in our said court to answer unto Abby Knapp, of 
Boston, in said Suffolk, in an action of contract, to the tonal the 
said plaintiff (as she saith) the sum of ten thousand dollars, which 
shall then and there be made to appear with other due damages. 
And have you there this writ, with your doings therein. 

Witness Lincoln F. Bringham, Esquire, at Cambridge, the 19th 
day of March, in the year of our Lord one thousand eight hundred 
and seventy-eight. | 


Copy. | | | 
Attest : THEO. C. HURD, Clerk. 
JOS. A. WILLARD, Clerk. 
Plaintiff’s Declaration. ¢ 


SUFFOLK, 88: 
Superior Court, April Term, 1878. 


Axbspy Knapp v. Home. Mut. Lire Ins. Co. 


7 And the plaintiff says that on or about the 14th day of 

April, 1869, the defendant, on account of certain good and 
valuable considerations, expressed in the papers hereto annexed, 
marked A, agreed to insure the life of Charles L. Knapp, in 
the sum of $5,000.00, payable in case of death to the plaintiff in this 
action, and the said defendant agreed with this plaintiff, in and by 
the said contract of insurance, that after two annual premiums shall 
have been paid thereon this poliey of insurance shall not become 
void, or be forfeited, by reason of the non-payment of premium, 
but the party insured shall be entitled to have it continued in force 
for a period to be determined as follows, to wit: “The net value of 
the policy when the premium became due and is not paid shall be 
ascertained according to the combined experience of actuaries, rate 

of mortality, with interest at four per cent. perannum. Four- 
8 fifths of such net value shall be considered as a net single 

premium of temporary insurance, and the term for which it 
will insure shall be determined according to the age of the party 
at the time of the lapse of the premium and the assumptions of 
mortality and interest aforesaid.” And plaintiff says that she and 
the said Charles kept and performed all the conditions of the pol- 
icy until on or about the 16th day of January, 1874, when the pre- 
mium lapses, and on the 17th day of September, 1874, the said 
Charles L. Knapp died, and the said policy was in force at the time 
of the death of said Charles, according to the provision for tempo- 
rary insurance. | : 

And plaintiff gave defendant due notice and proof of death, 
made a demand upon the defendant for the payment of said sum of 
$5,000.00, and defendant refused and continues to refuse to pay any 
part of said sum. 
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9 Wherefore your plaintiff says that the defendant owes her 
the sum of $5,000.00, with interest at 7 per ct. per annum 
from March 19th, 1878, a demand of payment having then been 


made. | | 
i ABBY KNAPP, 3 
By her Att'y, SAM’L W. CLIFFORD, Jr. 
“_" 
Policy No. 1022. Amount insured, $5,000. 


ee ) Tue Homasopature Muruar LIFE ( How siete 
1. ‘ cave 
oh PTC: INsuRANCE CoMPANY OF THES y Peay . 
mium $47.40 . , Monthly. 
Mees. 7 Crry or New YORK. 


Age, 47 years. 

[50 cts. Stamp, 50 cts. ] 

In consideration of the representations made to them in the ap- 
plication for this policy, which is hereby made a part of this con- 
tract, and of the sum of forty-seven dollars and forty cents to them in 
hand paid by Abby Knapp, wife of Charles L. Knapp, and of 

10 the quarterly payment of a like amount on or before the six- 

teenth days of July, October, January, and April in every 

year during the continuance of this policy, do assure the life of 

Charles L. Knapp, dry goods clerk, of New York, in the county of 

New York, State of New York, for the sole use of his said wife, in 
the amount of five thousand dollars, for the term of his natural life, . 
commencing on the sixteenth day of April, 1869. And the said 
company do hereby promise and agree to pay the amount of the 
said insurance, at their office in the city of New York, to the said 
wife, for her sole use, if living, in conformity with the statute, and, 
if not living, to her children or their guardian (except as hereinafter 
provided), for their use, in thirty days, after due notice and proof of 
the death of the said party whose life is hereby insured, the balance 
of the year’s premium, if any, being first deducted therefrom. 
11 It is, however, agreed that in case of the decease of the wife 
during the lifetime of the assured that the said assured may, 
at his option, substitute any other beneficiary under this policy. 
This policy of insurance, after two annual premiums shall have been 
paid thereon, shall not be forfeited or become void by reason of the 
non-payment of premium, but the party insured shall be entitled to 
have it continued in force for a period to be determined as follows, 
to wit: The net value of the policy when the premium becomes due 
and is not paid shall be ascertained according to the “ combined ex- 
| perience” or actuaries rate of mortality, with interest at four per 
| cent. per annum. FT our-fifths of such net value shall be considered 
| as a net single premium of temporary insurance, and the term 
12 for which it will insure shall be determined according to the 
i age of the party at the time of the lapse of preminm and the 
| assumptions of mortality and interest aforesaid, or at his option may 
receive a paid-up policy for the full amount of premium paid: Pro- 
vided, That unless this policy shall be surrendered and such paid-up 
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policy shall be applied for within ninety days after such non-pay- 
ment as aforesaid, then this policy shall be void and of no effect. 
Policies granted at “ homceopathic rates” are granted solely on the 
faith of the declaration in the application made therefore, that the 
assured employs a homeeopathic physician or uses homeopathic 
remedies in case of sickness. If the assured shall permanently 
change his medical practice, notice is to be given to the company, 

and the assured shall thenceforth be required to pay the rates 
13 demanded of those not using homeeopathic practice. In case 

this policy shall be assigned or held as security, written notice 
thereof must be given to this company and due proof of interest pro- 
duced with the proofs of death. 7 

On payment of the policy to an assignee the original assignment 
duly proved or acknowledged is to be surrendered to and left with 
the company. : 

This policy is made and accepted upon the conditions herein con- 
tained and hereto annexed. 

In witnesss whereof the Homceopathic Mutual Life Insurance Com- 
pany has hereunto affixed its seal, and by its president and secretary 
signed and delivered this contract, in the city of New York, this 
fourteenth day of April, one thousand eight hundred and sixty- 


nine. : 
D. D. MARSHAL, President. 
[SEAL. ] E. A. STRANSBURG, Secretary. 
Examined: F. B. M. : . 
14 (General Life— Wife A.) 


(Endorsed.) 
Conditions upon which this policy is issued. 


It is hereby declared to be the true intent and meaning of this 
policy, and the same is accepted upon these express conditions: 
That in case the said person whose life is hcreby insured shall be 
personally engaged in under-ground blasting or mining, submarine 
operations, or the production of highly inflammable or explosive sub- 
stances, or enter any military or naval service whatsoever during war 
(the militia not in actual service excepted), or shall pass beyond the 
protection of an organized government, or between the first day of July 
and the first day of November, travel or reside south of the parallel 
of 36° 30’ north latitude without giving notice to this company, or 

shall enter upon any aerial voyage, or if he shall die in con- 
15 sequence of a duel ec of the violation of the laws of any 

nation, State, or province, or if any of the material statements 
or declarations made in the application for this policy shall be found 
untrue, then this policy shall be null and void. 

In every case when this policy shall cease and determine or be- 
come or be null and void all payments thereon shall be forfeited to 
this company, except as hereinbefore provided. All ee for 
premiums are to be signed either by the president, vice-president, or 
secretary. 
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6 ABBY BALL KNAPP VS. 


Agents of the company are not authorized to make, alter, or dis- 
charge contracts or waive forfeitures. | : 


2. Petition to Remove. 


SUFFOLK, 88: | 
Superior Court. April Term, 1878. 


Appy Kwaprp v. Toe Homazoratuic LIFE Ins. Co. 


And now comes the defendants in the above action and say 
16 they are a citizen o: the State of New York, a corporation 
duly established by the laws of that State, and their having 
their principal place of business; that the plaintiff is a citizen of 
the commonwealth of Massachusetts; that the matter in dispute, 
exclusive of costs, exceeds five hundred dollars, and they offer Addi- 
son J. Seward, of Boston, in said commonwealth, as a good and suffi- 
cient surety for entering said action in the circuit court of the United 
States for the district of Massachusetts on the first day of its session, 
copics of all process & papers as required by its laws. 
By their att’ys, ALLEN, LONG & SAVAGE. 
Filed Ap’l 10, 1878. 
Copy. 


Attest : JOS. A. WILLARD, Clerk. 


3. Bond for Entry. 


K now all men by these presents that we, The Homeeopathic Mutual 

Life Insurance Company of New York, in the State of New 

17 York, as principal, and Addison J. Seaward, of Boston, Mas- 

sachusetts, as surety, are holden and stand firmly bound unto 

Abby Knapp, of said Boston, in the sum of five hundred dollars; 

to the payment of which to the said Knapp, or his executors, ad- 

ministrators, or assigns, we hereby jointly and severally bind our- 
selves, our heirs, executors, and administrators. _ 

The condition of the obligation is such that if the said principal 
shall enter in the circuit court of the United States’ for the distriét 
of Massachusetts, on the first day of its next hereafter session, copies 
of its papers, In an action brought against it by said Knapp, return- 
able to and now pending in the superior court for the county of 
Suffolk, and entered therein on the second day of April current, and 
of all pleadings, testimony, and other proceedings in the cause, said 

action being No. 6322 in said superior court, then this obli- 
18 gation shall be void; otherwise it shall be and remain in full 
force and virtue. 

In witness whereof we have hereunto set our hands and seals this 
tenth day of April, A. D. 1878. 

JOHN D. LONG, [L. s.] 
kor the Homeopathic Life Insurance Company. 
ADDISON J. SEAWARD. [1 s.] 


Signed and sealed in presence of— 


C. M. PERRY. 
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THE HOMCEOPATHIC MUTUAL LIFE INSURANCE COMPANY. 


SUFFOLK, 88° ~ 10 Ap’L, 1878. 
I certify that I [am] worth, in real estate, over and above my 


debts and liabilities, the sum of $2,000. 
ADDISON J. SEAWARD. 


Subscribed and sworn to before me. } 
JOS. A. WILLARD, J. P. 
Filed Ap’l 10, 1878. 
Copy. 
Attest: = JOS. H. WILLARD, Clerk. 
On the fifteenth day of May, A. D. 1878, the following answer 
was filed: ee 


_ Answer. 
The defendant comes and answers the plaintiff’s declaration as 
follows: 
18a First. The defendant admits that on or about the 14th day 


of April, 1869, it agreed to insure the life of Charles L. Knapp 
in the sum of $5,000, payable, in case of death, to said plaintiff, and. 
that it issued a policy of life insurance therefor of the tenor set forth 
in the plaintiff’s declaration. 

Second. Defendant further admits that the premiums were paid 
on said policy until on or about the 16th day of January, 1874, after 
which time the plaintiff and said Charles wholly failed to pay the 
premiums thereon, and thereby the said policy was then forfeited, 
and became and from thenceforth was wholly void. 

Third. Defendant admits that said Charles L. Knapp died on or 
about the 17th day of September, 1874, but defendant denies that 
said policy was in force at the time of the death of said Charles L. 
Knapp, according to the provisions for temporary insurance, or ac- 

cording to any provision or for any purpose whatever. 
19 Fourth. The defendant admits that it refused to pay the 
plaintiff the sum of $5,000, and that it continues to refuse to 
pay the same or any part thereof. | 

Fifth. And the defendant denies that it owes the said plaintiff the 
said sum of $5,000 and interest, or any part thereof, and further de- 
nies each and every allegation in the plaintiff’s declaration con- 
tained not hereinbefore expressly admitted or denied, and leaves 
the plaintiff to prove the same. 

This cause was thence continued to the October term, A. D. 1878, 
of this court, when, on the twelfth day of March, 1879, the following 
agreed facts were filed, namely : 


Agreed Facts. 


194 It is hereby agreed by the above parties as follows: 
1. A jury trial is waived. The case is to be heard by the 
court. 
2. The affidavit of S.W. Clifford (marked A.—L. B. A.) is admitted, 
and it is agreed that Lewis S. Rich if present would testify as stated 
in said affidavit. 


10 , ABBY BALL KNAPP VS. 


tion, paraiysis, rheumatism? Yes. Spinal diseases, disease of uri- 
nary organs or any other vital part, rupture, scrofula, small-pox, 
spitting of blood, yellow fever, intermittent fever, pleurisy? What 
are the particulars, character, and duration of the diseases which 
you have had? Had rheumatism last summer in knee for about a 
week ; no return of the disease; never have been sick abed since I 
had the dysentery at 3 y’rs of age. 
10. Have you had any other serious illness, local disease, or per- 
sonal injury, and, if so, of what nature and how long since? 
No. ; 
26 11. Is there, to your knowledge or belief, now existing, 
any disorder or any infirmity or weakness tending to impair 
your constitution ? No. 
12a. Are your habits of life correct and temperate? Yes. B. Have 
they always been so? B. Yes. 
13. Are you now or have you been in any military or naval ser- 
vice? If so, when, where, and in what capacity? No. 
14a. Is your father alive or dead? a. Alive. If alive, at what 
age? 84. Stateof health? a. Good. Agesat death ? Causes of 
death ? B. Is your mother alive or dead? B. Alive. If 
alive at what age? B. 79. State of health? B. Good. Ages at 
death ? Causes of death ——? 
15a. How many brothers have you had? a. 3. How many are 
living? a.1. What are their ages? a. 55. State of health of 
each? a. Good. How manyare dead? a. 2. Ages at death? a. 
27 & 40. Causes of death? a. Typhoid fever and inf. rheumatism. 
B. How many sisters have you had? B. None. B. How 
27 many are living? B. What are theirages? B. State of 
health? B. Ages at death? B. Causes of death ? 
16a. Have either of your parents, brothers, or sisters ever had 
pulmonary, scrofulous, or any constitutional or hereditary disease ? 
a. No. B. Have your grandparents (paternal and maternal) reached 
old age? 5B. Have no recollection of grandparents. 
17. Name and residence of vour usual medical attendant? Dr. 
G. W. Belcher, N. Y. city. | 
18. Name and residence of an intimate friend, not interested in 
the proposed insurance, to be referred to for information? George 
A. Wadleigh, with Schuyler, Hartley & Graham, Maiden Lane. 
19. Are the above medical attendant and friend fully able to give 
information as to your present and general state of health? Yes. 
20. What system of medical treatment do you employ when ill ? 
Homeopathic. 
21. Has any material fact, bearing upon your physical condition 
and family history, been omitted in the foregoing questions? Not 
to my knowledge. | 
28 It is hereby declared that the above are fair and true an- 
swers to the foregoing questions, and it is acknowledged and 
agreed by the undersigned that the application shall form the basis 
of the contract for insurance, and that any untrue or fraudulent 
answers, any suppression of facts, or neglect to pay the premium on 
or before the day it becomes due, shall and will render the policy 
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null and void, and forfeit all payments made thereon, unless other- 
wise specially provided for in the policy. Party whose life is pro- 
posed for insurance, Charles L. Knapp. Party for whose benefit the 
insurance is applied for, ee the application is for insurance 
upon the life of a husband for the benefit of his wife, the 
29 former may sign for the latter. Example: Mary Jones, by 
John Jones,) Abby Knapp, by C. L. K. Dated at New York, 
this 12th day of April, 1869. Witness to the signing hereof, George 
Cleveland. 
It is important that the agent should see that all the questions are 
specifically answered in order to prevent delay. 
Forwarded and recommended by Geo. Cleveland, agent at New 
York. 


The following is the finding and judgment of the court, held July 
29, 1879: 


LOWELL, J.: 


The parties waived a trial by jury, and I have heard the case 
partly on a written statement agreed to by them and partly on oral 
testimony. I find the facts to be as follows: Charles ? Knapp and 
his wife, the now plaintiff, both lived in the city of New York, and 
the defendant corporation was established under the laws of the 
State of New York. The policy, which is made part of the case, 
was issued in New York April 14, 1869. It acknowledges the re- 
ceipt of $47.40 from Abby Knapp, the plaintiff, and, in consideration 
of a like sum to be paid quarterly, insured the life of her husband 
for her benefit in the sum of $5,000. The application, which is 

referred to in the policy and made a part of it, declares that 
30 a neglect to pay the premiums on or before the day it be- 

comes due shall under the policy — null and void, and forfeit 
all payments made thereon, unless otherwise specially provided for 
in the policy. The policy has this clause: “ This policy of insurance, 
after two annual premiums shall have been paid thereon, shall not 
be forfeited or become void by reason of the non-payment of pre- 
miums, but the party insured shall be entitled to have it continued 
in force for a period to be determined as follows, to wit: The net 
ralue of the policy, when the premium becomes due and is not paid, 
shall be ascertained, according to the combined experience or actua- 
ries’ rate of mortality, with interest at 4@ perannum. Four-fifths 
of such net value shall be considered as a net single premium of 
temporary insurance, and the term for which it will insure shall 

be determined according to the age of the party at the 
31 time of the lapse of the premium, and the assumption of mor- 

tality and interest aforesaid, or at his option may receive a 
paid-up policy forthe full amount of premiums paid: Provided, That 
unless this policy shall be surrendered and such paid-up policy 
shall be applied for within 90 days after such non-payment of pre- 
mium as aforesaid, then this policy shall be void and of no effect.” 
The policy was taken out by the husband, who signed the applica- 
tion in his wife’s name as her attorney ; the premiums were paid for 
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several years, most of them by the husband, though one or two by 
the wife. The policy seems to have been in the possession of the 
wife in 1871, and of the husband before and afterwards. The 
plaintiff lived apart from her husband nearly all [the] time 
after Feb., 1872. January 16, 1874, a premium became due 
and was not paid. Feb. 26, 1874, Charles L. Knapp 
o2 represented to the defendant Co. that his wife was dead, which 
represented they believed to be true, and he surrendered the 
policy, taking from the Co. $260 in money and a new policy, con- 
cerning which the only evidence was that it had been forfeited be- 
fore Chas. L. Knapp’s deati:, which happened Sept. 17, 1874. Very 
soon after her husband’s death the plaintiff sent to the Co. for infor- 
mation about the policy, and her agent was told by the Co. that it 
was forfeited. A considerable time after this the plaintiff, being ad- 
vised that she might have some rights under the policy, gave due 
notice and proof of loss, and brought this action more than 380 days 
thereafter. The net value of the policy when the non-payment oc- 
curred, if reckoned in the mode pointed out by the contract, would 
have been sufficient to continue it in force until a very considerable 
time after the day of the death of Chas. L. Knapp. This ac- 
30 tior was brought to recover the full amount insured as upon 
a continuance of the policy under the clause above recited. 
Upon these facts my opinion and decision upon the law are as fol- 
lows: 

The fact that the husband fraudulently procured a cancellation of 
the policy by the misrepresentation that the plaintiff was dead was 
not relied on by her as a ground of recovery. I called the attention 
of counsel to the case of Stilwell vs. Mut. L. Ins. Co., 72 N. Y., 385, 
and asked whether that decision had any bearing upon this case. 
Both agreed that it had not. That decision was that by the law of 
New York a husband has no right to surrender a policy which is 
payable to his wife, and that if he does such an act she has a reason- 
able time after discovering to disaftirm it. But in this case there 

was no evidence that the unlawful act of the husband had 
o4 any actual effect upon the conduct of the wife by preventing 

a payment of premium or an election as to the kind of policy 
to be taken out after the failure to pay in Jan., 1874, or of any other 
fact connected with the cancellation of the policy which worked any 
estoppel on the defendants in any way unless it arises from the mere 
fact of cancellation; but the plaintiff did not waive any rights which 
the facts would give her ip this respect. The only point of law ar- 
gued before me was the construction of the clause of the poliey 
already recited. Taking the whole clause together I find it to 
mean that the assured has an election, which must be exercised 
within 90 days after the failure to pay has occur-ed, to take one 
form or the other of a paid-up policy, and that all right ceases 

after the 90 days. _ The provision is, in substance, that there 
30 shall be not an absolute forfeiture but a qualified one, and 

the assured shall have the right to a temporary insurance for 
the whole amount like that provided by statute in Mass., or a per- 
manent insurance for a much smaller sum. Both are in fact paid- 


, 
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up policies; so, though very different in other respects, and while 
“such paid-up policy” might seem to refer only to the lesser policy 
which has just been called a paid-up policy, yet when we consider 
the whole language, which is not that the original policy shall re- 
main in force under these circumstances, but that the assured shall 
be “entitled to have it continued” according to certain calculations 
which the company may have reasons for requiring to be made at 
the time and with full understanding on both sides, and, as I have 

said, that the policy in either form is a paid-up policy, then 
36 the promise that if the original policy shall not be surren- 

dered, and the paid-up policy shall not be applied for within 
the 90 days, this policy shall be null and void, appears to cover the 
whole ground, and to say that the election of either and the right 
to either of the alternative policies is gone after the lapse of that 
period. The case now before me differs from that of Winchell ». 
The John Hancock Co., which I lately decided. In the policy then 
under consideration there was an absolute declaration that after cer- 
tain premiums had been paid the policy should not be forfeited, but 
the assured might have a policy proportioned to the premiums paid. 
Then there was another absolute promise that upon non-payment of 


of premium the policy should be void. There was no limit of time . 


expressed, and I was asked to reconcile the two clauses by holdin 

that the paid-up policy must be applied for before there ha 
37 been any failure to pay, and thus to impart a limit of time 

into the contract. I held that the apparent repugnance 
might be reconciled by taking the intent to * that the original 
policy should be void in all respects, excepting as saved by the _ 
viso. In this case the whole is one connected paragraph giving alter- 
natives, and in the same connection establishing a limitation of 
time. If the meaning of the contract is reasonably clear, and is not 
so written as to be likely to mislead the assured, a court is bound to 
give effect to the agreement of the parties, though it can see no very 
good reason why they made their contract in that way or that any 
great hardship would be worked by a different construction. It was 
admitted to be the law of New York that in respect to the payment 

or neglect to pay premiums a married woman stands like any 
38 other person insured. Barker v. Union L. Ins. Co., 43 N. Y., 

283. I feel bound to hold that the policy was forfeited by 
the neglect.to pay premiums and to call for a paid-up policy. 

And the plaintiff being aggrieved by the foregoing rulings, ex- 
cepts thereto and prays that her exceptions may. be allowed. 
ABBY BALL KNAPP, 
By her Att'y, SAM’L W. CLIFFORD, Jr. 


The foregoing exceptions are found to be conformable to the 


truth, and are allowed. 
JOHN LOWELL, 
Circuit Judge. 


It is thereupon, to wit, Jan’y 9, 1880, considered by the court that 
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the plaintiff take nothing by her said writ, and that the said de- 
fendant recover of the said plaintiff its costs of suit, taxed at 
A true record. : 


Attest : JOHN G. STETSON, Clerk. 


oY The following is the opinion of the court in accordance 
with which judgmeit was entered in said cause : 


Opinion of the Court. 
Lowe Lt, J.: 
The parties waived a trial by jury, and I have heard the case 
partly on a written statement agreed to by them and partly on oral 
testimony, I find the facts to be as follows: Charles L. Knapp and 
his wife, the now plaintiff, both lived in the city of New York, and 
the defendant corporation was established under the laws of the 
State of New York. The policy which is made a part of the case 
was issued in New York, April 14, 1869; it acknowledges the re- 
ceipt of $47.40 from Abby Knapp, the plaintiff, and, in considera- 
tion of a like sum to be paid quarterly, issures the life of ber 

40 husband for her benefit in the sum of $5,000. The applica- 
tion which is referred to in the policy and made a part of it 
disclares that a neglect to pay the premium en or before the day it 
becomes due shall render the policy null and void, and forfeited all 
payments made thereon unless otherwise specially provided for in 
the policy. The policy has this clause: “ ‘This policy of insurance 
after two annual premiums shall have been paid thereon shall not 
be forfeited or become void by reason of the non-payment of pre- 
miums, but the party insured shall be entitled to have it continued 
in force for a period to be determined as follows, to wit: The net 
value of the policy when the premium becomes due and is not paid 
shall be ascertained according to the combined experience or actu- 
aries’ rate of mortality, with interest at four per cent. per annum. 
Four-fifths of such net value shall be considered as a net single 
premium, of temporary Insurance, and the term for which it 

4] will insure shall be determined according to the age of the party 
at the time [of] the lapse of premium, and the assumption of 
mortality and interest aforesaid, or at his option may receive a paid- 
up policy for the full amount of premium paid: Provided, That 
unless this policy shall be surrendered and such paid-up policy 
shall be apphed for within ninety days after such non-payment of 


premium as aforesaid, then this policy shall be void and of no- 


effect.” 

The policy was taken out by the husband, who signed the appli- 
cation in his wife’s name as her attorney; the premiums were paid 
for several years, most of them by the husband, though one or two 
by the wife. The policy seems to have been in the possession of the 
wife in 1871, and of the husband before and afterwards. The plain- 

tiff lived apart from her husband nearly all the time after 
42 February, 1872. January 16, 1874, a premium became due 
and was not paid. February 26, 1874, Charles L. Knapp repre- 
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sented to the defendant company that his wife was dead, which rep- 
resentation they believed to be true, and he surrendered the policy, 
taking from the company $260 in money and a new policy, concern- 
ing which the only evidence was that it had been forfeited before 
Charles L. Knapp’s death, which happened September 17, 1874. 
Very soon after her husband’s death, the plaintiff sent to the com- 
pany for information about the policy, and her agent was told by 
the company that it was forfeited. A considerable time after, this, 
the plaintiff being advised that she might have some rights under 
the policy, gave due notice and proof of loss, and “etl this ac- 
tion more than thirty days thereafter. The net value of the policy 

when the non-payment occurred, if reckoned in the mode 
43 pointed out by the contract, would have been sufficient to 

continue it in force until after the day of the death of Charles 
L. Knapp. This action was brought to recover the full amount in- 
sured as upon a continuance of the policy under the clause above 
recited. Upon these facts, my opinion and decision upon the law 
are as follows: 

The fact that the husband fraudulently procured a cancellation 
of the policy by the misrepresentation that the plaintiff was dead 
was not relied on by her asa ground of recovery. I called the atten- 
tion of counsel to the case of Stilwell v. Mut. L. Ins. Co., 72 N. Y., 
385, and asked whether that decision had any bearing upon this 
case, but both agreed it had not. That decision was that by the 
law of New York a husband has no right to surrender a_ policy 
which is payable to his wife, and that if he does such an aet she 

has a reasonable time after discovering to disaftirm it. But 


44 in this case it was agreed that the unlawful act of the hus- 


band might be disregarded as having had no actual effeet 
upon the conduct of the wife by preventing a payment of premium 
or an election as to the kind of policy to be taken out after the failure 
to pay in January, 1874; that there was nothing in the cancellation 
of the policy which implied an estoppel on the defendants in any 
way. 
The only point argued was the construction of the clause of the 
policy already recited. Taking the whole clause together I find it 


to mean that the assured has an election, which must be exercised 


within ninety days after the failure to pay has occurred, to take one 
form or the other of a paid-up policy, and that all right ceases after 
the ninety days. The provision is, in substance, that there shall be 

not an absolute forfeiture, but a qualified one, and the as- 
45 sured shall have the right to a temporary insurance for the 

whole amount like that provided by statute in Massachusetts, 
or a permanent insurance for a much smaller sum. Both are, in 
fact, paid-up policies, though so very different in other respects, and 
while such paid-up policy might seem to refer only to the lesser 
policy, which has just been called a paid-up policy, yet when we con- 
sider the whole language, which is not that the original policy shall 
remain in force under these circumstances, but that the assured shall 
he “entitled ” to have it continued according to certain calculations 
which the company may have reasons for requiring to be made at 


tl 
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the time, and with full understanding on both sides, and, as I have 
said, that the policy in either form is a paid-up policy. Then the 

proviso, that if the original policy shall not be surrendered 
46 and the paid-up policy shall not be applied for within the 

ninety days this policy shall be null and void, appears to 
cover the whole ground, and to say that the election of either and 
the right to either of the alternative policies is gone after the lapse 
of that period. 

The case now before me differs from that of Winchell v. The John 
Hancock Co., which I lately decided. In the policy then under 
consideration there was an absolute declaration that after certain 
premiums had been paid the policy should not be forfeited, but the 
assured might have a policy proportioned to the premiums paid. 
Then there was another absolute provision, that upon non-payment 
of premium the policy should be void. There was no limit of time 
expressed, and I was asked to reconcile the two clauses by holding 
that the paid-up policy must be applied for before there 

had been any failure to pay, and thus to import a 
47 limit of time into the contract. I held that the apparent re- 
pugnance might be reconciled by taking the intent. to be that 
the original policy should be void in all respects excepting as saved 


“by the proviso. In this ease the whole is one connected paragraph 


giving alternatives, and the same connection establishing a limita- 
tio of time. If the meaning of the contract is reasonably clear, and 
is not so written as to be likely to mislead the assured, a court is 
bound to give effect to the agreement of the parties, though it can 
see no very good reason why they made their contract in that way, 
or that any great hardship would be worked by a different construc- 
tion. It was admitted to be the law of New York that in respect. to 
the payment or neglect to pay premiums a married woman stands 
like any other person insured. Barker v. Union L. Ins. Co., 43 N. Y., 
283. 
48 [ feel bound to hold that the policy was forfeited by the 
neglect to pay premiums and to call for a paid-up policy. 
Plaintiff to have six weeks to file exceptions; after that time judg- 
ment to be entered for def’ts. 


AD UNITED States OF AMERICA, ; 
Massachusetts District, \ aie 

I, John G. Stetson, clerk of the cireuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record in the cause of Abby Knapp ». 
The Homeceopathic Mutual Life Insurance Company, lately deter- 
mined in said circuit court, and of all proceedings therein, and of 
the opinion of the court. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this twenty-second 
day of September, A. D. 1882, and of the Independence of the United 
States the one hundred and seventh. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 
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50 Know all men by these presents, that we, Abby Ball Knapp, 

of Boston,.as principal, and Mary A. Clifford and Flora i 
C. Johnson, of Boston, as sureties, are held and firmly bound unto 
The Homeopathic Mutual Life Insurance Company, of New York 
city, in the full and just sum of three hundred dollars to be paid to 
the said Homeopathic Mutual Life Insurance Company, certain 
attorney, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our seals, and dated the 20th day of October, in the 
year of our Lord one thousand eight hundred and : 

Whereas, latelv, at a term of the circuit court of the United States 
within and for the district of Massachusetts, to wit, on the 9th day 
of January, 1880, A. D., in a suit depending in said court between 
said Knapp and said insurance company, judgment was rendered 
against the said Knapp, and the said Knapp having procured a 
writ of error, and filed a copy thereof in the clerk's office of the said 
court, to reverse the judgment in the aforesaid suit, and a citation 
directed to the said Homeopathic Mutual Life Insurance Company, 
citing and admonishing it to be and appear at a Supreme Court of 
the United States to be holden at Washington on the second Mon- 
day of October next: 

Now the condition of the above obligation is such that if the said 
plaintiff in error, Knapp, shall prosecute her said writ of error to 
effect, and answer all damages and costs, if -he fail to make her plea 
good, then the above obligation to be null and void; otherwise to 
remain in full force and virtue. 


ABBY BALL KNAPP, [1.8] 

By her Att'y, SAM’L W. CLIFFORD, Jr. 
MARY A. CLIFFORD.  [_.s. 
FLORA A. C. JOHNSON. [t. s. 


Signed, sealed, and delivered in presence of— 
JOHN G. STETSON. 


Approved. 
JOHN LOWELL, 


Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the circuit court of the United States for 
the first circuit and district of Massachusetts. : 

Attest: JOHN. G. STETSON, 

Clerk U. 8. C. C, Mass. Dist. 
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51 Assignment of Errors and Prayer for Reversal of Judgment. 
Supreme Court of-the United States. 


Appy Batu Knapp, Plaintiff in Error, 
| vs. No. 441. 
Homa. Mut. Lire Ins. Co., Defendant in Error. | 


The plaintiff assigns the following general and specific errors : 


I. 
Errors as t» construction of the policy. 


A. The court erred in construing and deciding as it did on the 
facts found. 

B. The court erred in giving any effect to the proviso to forfeit 
the policy for want of surrender, &c.; such provision was illegal and 
void. : 3 

C. The court erred (according to its own construction recogniz- 
ing this proviso as valid) in requiring this policy to be given up 
and another taken out, contrary to the terms of the policy. 

D. The court erred, since its construction was not that most favor- 
able to the plaintiff, and would work injustice to her under all the 
facts 1n the case. | 

E. The court erred in determining the time when the 90 days for 
forfeiture would begin to run under this policy. 


IT. 
Errors as to application of facts to the construction of the policy. 


F. The court erred in not giving sufficient effect to the facts, a, 
that the policy was taken out as a policy to become non-forfeitable 
“after two annual premiums had been paid ;” 0b, that it “ was made 
solely upon the conditions therein contained and thereto annexed ;” 

c, and that it provided security to itself by the right. “to de- 
52 duct the balance of the year’s premium ” upon death, as be- 

ing, d, “special provisions otherwise in the policy” in favor 
of the plaintiff, to relieve from forfeiture, if payments were made as 
often as once a year. | 

G. The court erred in not giving proper effect in favor of the 
plaintiff to the facts, a, that the policy was surrendered, by admis- 
sion of the defendant, within 90 days from Jan’y 16th, 1874; and, }, 
a new policy was taken out secretly and by fraud ; and, ¢, for part 
of the consideration which belonged to her; d, the whole con- 
sideration being sufficient to have insured beyond the death, free of 
forfeiture. 

H. The court erred in considering with the weight it did; a, “that 
the company might have reasons for requiring calculations to be 
made with full understanding on both sides;” and, 6, not suffi- 
ciently considering with it the facts of the company’s secret and ap- 
parently fraudulent acts within the time when such calculations 
might have been made. 


a 


: ita ‘3 Shinai ee ers eae nite alata 


cancelled unless such surrender or cance 


on Oe ae a <a ee yA 
yas z SPS EN Te ee eee ie ene 
vim é. , a ts 


THE HOM(CEOPATHIC MUTUAL LIFE INSURANCE COMPANY, 19 


I. The court erred in not giving sufficient weight to the fact of 
the position in which the common law puts a married woman in 
such a case, where the defendant may be guilty of a fraudulent con- 
spiracy with her husband to wrong her. 

J. The court erred in. finding for the defendant without its show- 
ing that it did some act to notify or inform the plaintiff, or to re- 
quire proof of her death before proceeding to cancel the policy 
within the time of her right. 


ITT. 
Errors as to rulings in law. 


53 K. The court erred in ruling “that if the meaning of the 

contract is reasonably clear, &c., a court is bound to give 
effect to it,” and should have ruled substantially “that in a palieg 
of life insurance for the benefit of a woman and for her to act upon 
the meaning should be clear beyond a reasonable doubt to the least 
intelligent woman before a judgment of forfeiture thereon should be 
given against her.” 

L. The court erred in not ruling “that the facts of surrender, can- 
cellation, and other secret and unknown acts with the husband in 
connection with the policy within the 90 days after Jan’y 16th, 
1874, estopped the defendant from setting up forfeiture by not tak- 
out a paid-up policy, even if otherwise required, at least until 90 
days after notice or knowledge of these acts came to the plaintiff ” 
for affirmation or denial under the decision in the Stilwell case cited, 
and from saying that it did not in effect prevent the plaintiff by 
such acts. 


IV. 
Errors as to findings of fact. 


M. The court erred in finding that the policy was surrendered or 
ation are to be construed 
for the benefit of the plaintiff. 

N. The court erred in finding that “there was no evidence that 
the unlawful acts of the husband had any actual effect upon the 
conduct of the wife by preventing a payment of premium or an 
election as to the kind of policy to be taken out after the failure to 
yay in Jan’y, 1874, or of any other fact connected with the concel- 
lation of the policy which worked any estoppel on the defendant in 
any way, &c.,” since the acts of the defendant in dealing with the 

husband tended to prevent her action by defendant’s keep- 
54 ing secret and silent when it ought to have spoken. 


V. 
Errors in not finding facts. 


O. The court erred and the record is incomplete for its not find- 
ing whether the defendant made any attempt to notify the plaintiff 
of its acts or to ascertain the truth of the husband’s representations 
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as to her death. This error arises outy on the supposition that the 
construction of the policy given by the court is correct. 

Wherefore the plaintiff prays that the judgment of the circuit 
court may be reversed and the case remanded for such action as 
this honorable court shall consider meet upon the facts found and 
inferences therefrom, or for hearing as to further facts if desired. 

SAMUE L W. CLIFFORD, JR., 
Att'y for Plaintiff in Error. 


[ Endorsed 3 Sup. C’t_U. 8. 1885, Oct’r term. Abby Ball 
Knapp plff in error, vs. Homo. Mut. Life Ins. Co., def’t in error. 
No. 167. Assignment of error & prayer for rev ersal of judgment. 
[Stamped :] Office Suprenic Court U.S. Filed Sep. 3, 1885. James 
H. McKenney, clerk. 

Endorsed on cover: Massachusetts C. C. U.S. No. 167. ° Abby 
Ball Knapp, plaintiff in error, vs. The Homeopathic Mutual Life 
Insurance Company. Filed 9th November, 1882. 
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SUPREME COURT OF THE UNITED STATES. 
October Term, 1885. | 
No. 167. 


ABBY BALL KNAPP, PLAINTIFF IN ERROR, 
US. 


HOMCE. MUT. LIFE INS. CO. 


(The references herein to page and line are to the printed 
record.) 


STATEMENT OF THE CASE. 


The plaintiff in error brings her action against the defend- 
ant, a corporation established under the laws of the State of 
New York, upon a contract or policy of life insurance made, 
on or about April 14th, 1869 in said State, by said defend- 
ant insuring the life of her husband for the sum of $5000,— 
and made payable on his death to her, if living, thirty days 
after due notice and proof of death. 


The policy in full is printed with the record. (Page 4.) 
The more important and unusual points of this contract 
on which questions have arisen in this case, are 
1st, that, though its first statement is that the premiums 
are payable monthly, (page 4, line 10) 


2d, in the body of the policy the agreement (not condition), 
is stated to be that they shall be paid guarterly during © 
the continuance of the policy, (page 4, line 18) 


3d, it is provided that upon death “ the balance of ¢he year’s 


4th, 


2 


premium” shall be deducted from the amount insured 
(page 4 line 30) and 
that “ 7%zs policy of insurance, after two annual pre- 
miums shall have been paid thereon, shall zot be for fezt- 
ed or become void by reason of the non-payment of pre- 
mium, but the party insured shall be entitled to have it 
continued in force for a period to be determined as fol- 
lows, to wit; The net value of the policy when the 
premium becomes due and is not paid, shall be ascer- 
tained according “to the combined experience” or 
“actuaries” rate of mortality with interest at four per 
cent. per annum. Four-fifths of such net value shall be 
considered as a net single premium of temporary insur- 
ance, and the term for which it will insure shall be de- 
termined according to the age of the party at the time 
of the lapse of premium, and the assumption of mortality 
and interest aforesaid, or at his option may receive a 
paid up policy for the full amount of premiums paid.” 

“ Provided, that unless this Policy shall be surrender- 


ed and such patd up policy shall be applied for within 


5th, 


6th, 


ninety-days after such non-payment of premium as afore- 
said, then this policy shall be void and of no effect. 
(page 4, line 35.) | 

“ This policy is made and accepted upon the conditions 
herein contained and hereto annexed ”’ (page 5, line 16) 
and among the conditions contained and annexed there- 
to (page 5, line 41) there is none requiring asa condition 
that the payments of premium be made either monthly 
or guarterly so as to work a forfeiture “after two annual 
premiums have been paid”’ as provided in the non-for- 
feiture clause above. 


the only references of this policy to the application in 
relation to conditions of forfeiture (page 4, line 14) (page 
5, line 41) are concerning representations as to health 
and as to false statements made in the application, (which 
therefore called for no further examination,) since the 
policy provides against forfeiture for any other cause after 
two annual premiums paid,” 


7th, On the death of the wife during the life of the assured, 
the husband may substitute any other beneficiary under 
this policy. (page 4, line 32) 

87h, This insurance for the benefit of the wife “shall be paid 

to her if living in conformity with the statute” (page 4, 

line 27) the statute, leaving no right in the husband 

during the life of the wife. 


Facts.—The facts are that the husband deserted the plain- 
tiff and lived separate after February 1872 (page 12, line 5), he 
had paid all but one or two of the quarterly premiums, which 
were paid by the plaintiff while living with him (page 12, 
line 1). The quarterly premium due January 16th, 1874 he 
failed to pay (page 12, line §) and on February 26th, 1874 he 
fraudulently represented to the defendant that his wife was 
dead (page 12, line 6.) whereupon the defendant depending 
solely upon this representation a¢ once on that day (page 12, 
line 8) without any inquiry into the fact, took a formal sur- 
render of and formally cancelled the policy (as it claims) 
(page 12, line 25) which the law of New York forbids, (page 
12, line 31) and paid the husband therefor $200 in money and 
a new policy for $60.70 premium paid. (page 12, line 9.) 

The plaintiff was ignorant of any of these acts until about 
the time of her bringing this action, the company on her de- 
mand only saying that the policy was forferted (page 12, 
line 14). 

The plaintiff's husband Charles L. Knapp, died September 
17th, 1874, and she then at once made the fact of death 
known to the defendant and made claim under the policy 
(page 12, line 12) being ignorant of the above mentioned 
facts, and was only informed by the defendant that the policy 
was forfeited, (page 12, line 14) Believing the same, she 
rested till further information otherwise derived, convinced 
her that her rights had been abused (page 12, line 15) though 
of the particulars still ignorant, and finding that the time 
which the premiums paid would continue the policy according 
to the above rule had not expired at the time of her hus- 
band’s death, she gave due notice and proof of death (page 12, 
line 16) brought this action under and upon the original pol- 
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icy after the expiration of the required 30 days (page 12, line 
16), assuming that “27” was in force as “continued” (page 12, 
line 21) under the above rule as much as if, instead of giving 
a rule which would definitely fix the time, it had on its face 
specified the time it should be continued. The provision for 
temporary insurance was like that provided in Mass. for non- 


feiture policies. (page 12, line 49.) 
The Claims of the Plaintiff in the Court below. 


1st, The Plaintiff contended before the Court below, that she 
had a right to consider this precise policy as non-forfeit- 
able and all that was necessary after two annual pre- 
miums paid, unless she had previously elected and 
taken out such paid up policy as was provided in the 
alternative, 


2d, that the defendant having declared this policy forfeited 
January 16th, 1874 (as witness its answer (page 7, line 
23) and having acted upon that assumption in dealing 
with her husband, even if in error, cannot now claim, 
having disregarded the ninety days, that the plaintiff 
should have taken any other policy within ninety days, 


3d, That so far as surrender could be lawfully required, 
(which she contested,) the defendant having taken a 
surrender from her husband February 26th, 1874, (page 
12, line 8,) could not be permitted to say that surrender | 
had not been seasonably made, 


4th, That in so far as the defendant had acted and had not 
done either act which it might doin conformity with the 
policy, it was estopped to deny that what it had done 
should be construed under all the facts for the benefit 
of the plaintiff, as that which upon knowledge by her 
she should choose as most for her benefit. (Page 12, 

line 39). 

54h, That there is doubt under the policy when for the pur- 
pose of working a forfeiture “after two annual premiums 
paid” the ninety days shall begin to run. 


6th, That all cases of doubt are to be construed to her favor, 
she not having written the contract but the defendant. 


The defendant's answer. 


The defendant admitting other facts in its answer, sets up 
as a defence. 


1st, That the xon-payment of premium January 16th, 1874, 
then and thereby forfeited skis policy and made #¢ void 
(page 7, line 23) 

2nd, That the policy was not in force according to the pro- 
visions for temporary insurance, or according to any 
provision or for any purpose whatever. (page 7, line 27). 


Claims of the defendant. 


1st, That the policy was forfeited by the non-payment Jan- 
uary 16th, 1874, (page 7, line 23.) 

2d, That a mew policy must in any event be taken out 
within go days after a failure to pay one quarterly pre- 
mium or all rights of the wife were forfeited, notwith- 
standing any of the facts found in this case. 


How the questions arise. 


The questions in the case arise upon the judgment of the 
Court below upon the facts set forth, as to the construction 
which should be put upon this policy under the facts and 
circumstances surrounding its making, and the law of the 
State of New York and the relations of the parties as affect- 
ing all the proceedings thereupon, and as to howthese circum- 
stances affect the defendant. 

And the errors arise in and from the rulings of law by the 
Court being too limited and incorrect. 


1st, In not ruling that the defendant was estopped by its 
own acts from claiming a forfeiture. 


2d, In not (because of this limited ruling) giving due weight 
to the surrounding facts in construing the policy. 


3d, In not ruling and construing most favorably for the 
plaintiff. ‘ 


4th, In ruling that a paid up policy was required, instead of 
continuing the original. (page 13, line 39.) (page 12, 
line 45.) | 

The exceptions of the plaintiff in error are based upon the 
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judgment of the Court wherein it is set forth, (page 12, line 
40) that she does not waive the benefit of any of the facts 
which would affect the defendant whether claimed in her 
argument in that Court or not. 


The Plaintiff in Error’s Assignments relied on and referred to in her Brief 
and Argument are as follows: 


I. 


Errors as to construction of the policy. 


The Court erred, in construing and deciding as it did on 

the facts found. 
8B. The Court erred, in giving any effect to the proviso 

(page 4, last line) to forfeit the policy for want of sur- 

render, &c ; such provision was illegal and void. 
C. The Court erred, (according to its own construction re- 

cognizing this proviso as valid) in requiring ¢hzs policy. 

to be given up and axother taken out, contrary to the ses 

terms of the policy. (page 4, line 36.) (page 12, line 45.) ‘ 
D. The Court erred, since its construction was not that 

most favorable to the plainttff, and would work injustice 

to her under all the facts in the case. . 
£. The Court erred, in determining the time when the go 

days for forfeiture would begin to run under this policy. 


IT. 


Errors as to application of facts to the construction of the 
poltcy. 
F. The Court erred, in not giving sufficient effect to the 
facts ; 

a, that the policy was taken out as a policy to become xou- 
Jorfeittable “after two annual premiums had been paid.” 
(page 4, line 36) | 

6, that it “was made solely upon the condttions therein 
contained and thereto annexed.’ (page 5, line 16). 

c, and that it provided security to itself by the right “to 
deduct the balance of the year’s premium” upon death ; 

(page 4, line 32) as being, 
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d, “ special provisions otherwise in the policy ” (page 11, 
line 1) in favor of the plaintiff to relieve from forfeiture 
if payments were made as often as once a year. 

G. The Court erred, in not giving proper effect in favor of 

the plaintiff to the facts; _ 

a, that the policy was surrendered by admission of the 
defendant (page 12, line 8) within 90 days from January 
16th, 1874; and 

{ b, a new policy was taken out secretly and by fraud (page 
12, line 9) and, 

| c, for part of the consideration which belonged to her; 

; 


d, the whole consideration being sufficient to have insured 
beyond the death, free of forfeiture. (page 12, line 19). 
fT, The Court erred, in considering with the weight it did, 
(page 13, line 7) 
a. “that the company might have reasons for requiring 
calculations to be made with full understanding on both 
4 sides ” and 
 g 6, not sufficiently considering with it the facts of the com- 
pany’s secret and apparently fraudulent acts within the 


rs time when such calculations might have been made. 

| (page 12). 

I. The Court erred, in not giving sufficient weight to the 
fact of the position in which the common law putsa 
married woman in such acase, where the defendant may 
be guilty of a fraudulent conspiracy with her husband 
to wrong her. 

J. The Court erred, in finding for the defendant without its 
showing that it did some act to notify or inform the 
plaintiff, or to require proof of her death before proceed- 
ing to cancel the policy within the time of her right. 


Ser ae 


ITT. 
Errors as to ruling in law. 
if , __* 
| K. The Court erred, in ruling “that if the meaning of the 
; contract is reasonably clear, etc.,” (page 13, line 30) “a 


court is bound to give effect to it, etc.,” and should 
have ruled substantially “that in a policy of life insur- 
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ance for the benefit of a woman and for her to act upon, 
the meaning should be clear beyond a reasonable doubt 
to the least intelligent woman before a judgment of for- 
feiture thereon should be given against her. 

The Court erred, in not ruling that the facts of surrend- 
er, cancellation, and other secret and unknown acts with 
the husband in connection with the policy wethin the 90 
days after January 16th, 1874, ESTOPPED the defendant 
from setting up forfeiture by not taking out a paid up 
policy, even if otherwise required, at least until 90 days 
after notice or knowledge of these acts came to the 
plaintiff’ for affirmation or denial under the decision 
in the Stilwell case cited, and from saying that it did 
not sz effect prevent the plaintiff by such acts. 


IV. 


Errors as to finding of fact. 


The Court erred, in finding that the policy was surrend- 
ered or cancelled, unless such surrender or cancellation 
are to be construed for the benefit of the plaintiff. 

The Court erred, in finding (page 12, line 33) that “there 
was zo evidence that the unlawful acts of the husband 
had any actual effect upon the conduct of the wife by 
preventing a payment of premium or an election as to 
the kind of policy to be taken out after the failure to pay 
in January 1874, or of any other fact connected with the 
cancellation of the policy which worked any estoppel 
on the defendant in any way, etc.,” since the acts of the 
defendant in dealing with the husband tended to pre- 
vent her action by defendant’s keeping secret and silent 
when it ought to have spoken. 
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LEADING PROPOSITIONS OF THE PLAINTIFF 
IN ERROR’S ARGUMENT. 


I. 


That the construction of the Court below is not the only 
one possible, nor is it the most favorable to the plaintiff and 


that which should be adopted. 
IT. 


That the acts of the defendant ESTOP it from setting up 
forfeiture, at least till after the longest time that the pre- 
miums paid would have insured according to its rule. 


ITT. 


That, under the policy, it is left doubtful when for the 
purpose of forfeiture for non-payment of premiums “after 
two annual premiums paid” the limit of ninety days is to 

' begin to run, as well as whether the old policy must in any 
event be surrendered avd a new policy taken out within 


that limit. 


The attention of the Court is specially called to those 
cases cited herein which are marked with a star. 


Argument for the Plaintiff in Error. 


The action is brought on an original policy of life insurance 
issued under the Laws of the State of New York, which by 
the terms used therein was ?z¢se/f, and not by a mew and 
another policy, to be non-forfettable after payment of two 
annual premiums and to entitle the insured to zfs continuance 
in force for a time, fred bya rule contained therein, notwith- 
standing subsequent failure of payment of premium (after the 
two annual premiums paid,) unless the beneficiary, a married 
woman, should choose to surrender the same and, within a 
limited time, take a xew policy, therein designated as “ suck 
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paid up policy,” (page 4, last line) payable at death, for the 
full amount of the premiums then paid. 

The conditions upon which the policy is made and accepted 
are limited to those therein contained and thereto annexed. 
(page 5, line 16.) 

The principal questions to be considered under the assign- 
ments of error, are ; 


First,— Whether the construction given the non-forfeiture 
terms of this policy in the Court below under all the facts 
found, is the only one possible, and, if not, is there another 
construction more favorable to the plaintiff in error which 
from justice to her should be adopted ? 


Second,—If this construction be the only one possible, 
what should be the effect thereon of the unjust and prejudicial 
acts of the defendant in relation thereto ? 


Third,— Whether the ninety days limit had begun to run 
so as to create a forfeiture against this plaintiff, at the time 
when it was claimed by the defendant to have been forfeited, 
considering the matter of justice to both parties, wherein ‘‘he 
only should suffer who has done wrong, where loss must fall 
on etther ?” 


dee 


As to the First Question concerning the construction of the 
non-forfeiture terms of the policy andthe justice of the plain- 
tiff’s case, this argument will not consider the clause of the 
policy (page 4, line 35), beginning: ‘“ This policy, etc.,” and 
ending “ this policy shall be void and of no effect,” as if it 
stood almost alone, as was the case in the construction by 
the Court below, but as connected with many other parts 
of this singular contract and the circumstances and general 
knowledge concerning non-forfeiture policies, surrounding it. 

The right to have the original policy run beyond the time 
of failure to pay premiums, is found by the Court (page 12, 
line 50) to be “likethat provided by Statute in Massachusetts,” 


= 
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for the same purpose, at the time when this policy was made ; 
and was at that time, and before any question arose on this 
policy, used by life insurance companies insuring in New 
York for the obvious purpose, as it was in the policy of the 
defendant company, of inducing reluctant insurers, who were 
constantly objecting to the forfeiture of all insurance upon 
accidental failures with absolute promptness to pay premiums. 


* “ Courts in Construing contracts should look to the sudject matter and the 
surrounding circumstances, and avail themselves of the same light, which the 
parties tu the contract possessed.” 


1 Greenlf Evi. §§ 277.286. 
Broom’s Maxims. * §32. 
* Merriam vs. U.S. 107 U.S. 441. 


Gen. Stats. Mass. 1861, chap. 186. 


“Sec. 1. No policy of insurance on life, hereafter issued 
by any company chartered by the authority of this common- 
wealth, shall be forfeited or become void by the non-payment 
of premium thereon, any further then regards the right of 
the party insured therein ¢o have tt continued in force beyond 
a certain period, to be determined as follows, to wit : the net 
value of the policy, when the premium becomes due and is 
not paid, shall be ascertained, according to the ‘‘ combined 
experience” or “actuaries” rate of mortality, with the in- 
terest at four per centum perannum. After deducting from 
such net value any indebtedness to the company, or notes 
held by the company against the insured, which notes, if 
given for premium, shall then be cancelled, four fifths of 
what remains shall be considered as a net single premium of 
temporary insurance, and the term for which it will insure 
shall be determined according to the age of the party at the 


‘time of the lapse of premium, and the assumptions of mor- 


tality and interest aforesaid.” 

“Sec. 2. If the death of the party occur within the term 
of temporary insurance covered by the value of the policy, 
as determined in the previous section, and if no condition of 
the insurance other than the paymient 2f premium shall have 
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been violated by the insured, the company. shall be bound to 
pay the amount of the policy the same as if there had been 
no lapse of premium, any thing in the policy to the contrary 
notwithstanding : provided however, that notice of the claim 
and proof of the death shall be submitted to the company 
within ninety days after the decease: and provided also, 
that the company shall have the right to deduct from the 
amount insured in the policy the amount at six per cent. per 
annum of the premiums that had been forborne at the time 
of the death.” 

This policy being like the ananciaeets nonferfetere 
policies xeeded no new policy to continue it till the payments 
made had exhausted their value in insurance, and no ¢fechnical 
construction ought to be given to destroy the practical effect 
of such insurance. 


* Carter vs. John Hancock L. Ins. Co. 127 Mass. 154. 


The only difference at the time this policy was taken which 
should be considered is, that the policy in suit requires two 


. annual premiums to have been paid to prevent forfeiture, 


while the Massachusetts policies and the law at that time 
made no such limit. 


Goodwin vs. Mass. Mut. L. Ins. Co. 73 N. Y. 485.489. 


The plaintiff, more than two annual premiums having been 
paid, depended and had a right to depend upon this likeness 
for her construction, not desiring the other privilege requir- 
ing a surrender, which she might have chosen. 


One principal and important difficulty with the construc- 
tion as given by the lower Court, which makes it questionable 
if the plaintiff could so have understood, is that the original 
policy would not “ de thereby continued in force”’ as required, 
but that something else, a patd up policy, (page 12, line 45) 
taken out on its surrender and cancellation, would be sub- 
stituted for z¢; and further, that “this policy was made and 
accepted solely upon the conditions therein contained and 
thereto annexed” (page 5, line 16) apparently referring most 
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* McMasters vs. Prest. &c., Ins. Co. 55 N. Y. 222. 

* Rann vs. Home Ins. Co. 59 N. Y. 388 at foot. 

* Herman vs. Merchts. Ins. Co. 81 N. Y. 187 at foot. 

* Marvin ws. Stone 2 Cowen 781. 806. 

Barney ws. Newcomb 9 Cush. 46. 

* Notman vs. Anchor Ins. Co. 4 Jur. N. S. 714. 

” ” 27 L. J. C. P. 280. 
" 4C. B.N. S. 481. 
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* And “if the language of a policy is capable of two in- 
terpretations, that one must be adopted which is most favor- F 
able to the assured, because the language used is that of the 

insurer,” and should not require learning to read it. 


* Ld. St. Leonard’s in Anderson vs. Fitzgerald 4 Ho. of Lord’s cases 510. 
same - - 24 Eng. L. &. Eq. 13. 
* Cockburn C. J. in Fowkes vs. Man. & Lond. L. Assn. 3 B. & S. 925. 


Grace vs. Amer. Ins. Co. 109 U. S. 282. , 
* Hoffman vs. Aetna F. Ins. Co. 32 N. Y. 405. 406. 412. 415. 
Reynolds vs. Comm. F. Ins. Co. 47 N. Y. 597; 
Barlow vs. Scott 24 N. Y. 40. 
* Clinton vs. Hope Ins. Co. 45N. Y. 464. 
* Potter vs. Ont. & Liv. F. Ins. Co. 5 Hill. 151. 
* Western Ins. Co. vs. Cropper 32 Penn. 351. 356. 
_ * Merrick ws. Germania F. Ins. Co. 54 Penn. 277. 284 at foot. 
Franklin F. Ins. Co. vs. Brock 57 Penn. 74. 
Fitton vs. Accidental Death Ins. Co. 17 C. B. N. S. 122, 
* Gershauser vs. N. Brit. M. Ins. Co. 7 Nev. 174. 
Eclipse F. Ins. Co. vs. Schoener, 2 Cincin. 474. 


In the case Boyd vs., Bunting 78, Penn. St. Rep. 210, 
Sharswood, J. says, “wherever a party has the power to do 
i a thing (statute provisions and limitations being out of the 
way) and means to do it, ¢e instrument he employs shall be 
so construed as to give effect to this intention.” 


ee ee eee 


Lant’s appeal 95 Penn. St. 279. 283. 
Grover vs. Grover 24 Pick. 263. 264. 


and where afterwards a condition or limitation is attached to 
such an agreement tending to defeat it, such condition ought 
to have no effect unless it is so clearly expressed as to leave 
no room for poss¢b/e doubt and ought not to contain as in the 
case at bar a provision requiring a surrender, as a condition 
precedent to prevent forfeiture, which the law at the time 
forbids, see (page 12, line 31.) 


* Eadie vs.Slimmon. 26 N. Y. 915. 
* Fowler vs. Butterly 53 How. Pr. R. 471. 
* Whitehead vs. N. Y. L. Ins. Co. 33 Hun. (N. Y.) 425. 


and certainly it ought not to be construed into a ¢echnical trap 
to defeat the general intention of the preceding words. 
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_ * Edwards vs. Travelers Ins. Co. 20 Fed. Rep. 663. 
’ fat Kentucky Mut. L. Ins. Co. vs. Jenks. § Ind. 103 at foot. 


+f The defendant company cannot and does not question and 
| the Court has found (page 12, line 17) that it has had the 
full consideration under this policy which according to its 
‘4 terms it should have had for an insurance beyond the time 
aa) of the death for the full amount insured ; and as much as if 
| : it were a Massachusetts Policy or if the contract were made 
in that State and considering which it held out these terms 
a ‘to secure the insurance. 
; 


* Morris vs. Penn. L. Ins. Co. 120 Mass. 503. 
* Carter vs. John Hancock Ins. Co. 127 Mass. 154. 155. 


but it insists against the insured on a close ¢echnical con- 
struction of its own language to forfeit because of plain- 
tiff’s not applying for another and ew or paid up policy, 
without her possessing knowledge which was in its exclusive 
possession and so kept secret, and at least contrary to the ap. 
parent meaning of the terms of the granting clause, that *‘the 
insured shall be and is after two annual premiums have been 
paid, entitled to the continuance of the original policy” 
which it also says “ shall ot be thereafter forfeited.” (page 4, 


line 35). 


* Chase vs. Phoenix L. Ins. Co. | 67 Me. 8s. 


The provision for the surrender of the old policy, if lawful, 
and for the taking out of such paid up policy “is inconsistent, 
with the continuance of the original policy agreed upon > 
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-“ after two annual premiums paid ;"" and is only consistent 
with the taking out of a new policy for the full amount of the 
premiums paid, should plaintiff choose that alternative. 
There is no construction, (except one soon to be presented 
continuing the alternative form and substituting “or” for 
“and” after the word surrender, ) which disposes of all dif- 
ficulties unless we leave out the uz/awful clause requiring 


surrender. 


Co. Litt. 42. 183. 

* Shore vs. Wilson. 9 Clark & F. 397. 

* Harrington vs. Kloprogee. 4 Doug. 5. 

* Churchwardens of St. Saviour. 10 Rep. 67 b. 
* Archibald vs. Thomas. 3 Cowen 284. 

* Many vs. Beekman Iron Co. 9 Paige 188. 195. 


The inquiry always is; Is there between the /imitation or 
conattion and the general scope of the undertaking in the 
policy, any inconsistency? 


* Hull vs. N. W. Mut. L. Ins.Co. 39 Wis. 405. 


If clearly not, no difficulty arises in finding the understand- 
ing of the parties, but some acuteness, it is said, should be 
brought in to uphold the general provision, notwithstanding 
the condition, if it is not clear beyond reasonable question to 
the insured, where she is entitled to any benefit; and the 
insurance company being substantially a trustee for her from 
the nature of its business, should not be favored by the law 
in technical defences against its uslearned patron whose 
trust it holds, but all its acts should be construed for her 


benefit. 


* Kentucky Mut. Ins. Co. vs. Jenks. 5 Ind. 103 at foot. 
* Fowler vs. Butterly 78 N. Y. 73 at top. 


In the case at bar, the language used seems to have re- 
quired very careful thought by the learned judge below to 
arrive at A meaning fosszble to the contract, which thought 
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could hardly have been expected of this unlearned woman 
unused to insurance fserms and ‘business, or to the micettes 
and tntricacies of logical discusstons or legal interpretations. 

But the decision of the Court seems to be in evvop in taking | 
this technical rather than practical turn and so being most 
favorable to the technical defendant and against the unlearn- 
ed client, and contrary to the express trend of the decisions. 

Why should this woman know any other paid up policy 
{ was intended except suck as was pointed out in the policy ? 


In the case Winchell vs. John Hancock Mut. L. Ins. Co. 
8 Repr. 550, referred to in the judgment in the case at bar, the 
same learned judge said very wisely that he was compelled to 
decide on his first impression, and laid it down as a rule “that 
any other construction should be clear and decisive before a 
court should adopt it.” Why should not the doubt be equally 
effective with the same judge in the case at bar, where he is 
compelled to say that the language tn reference to taking out 
7 SUCH PAID UP policy “seems to refer only to the lesser policy 
&c.,” (page 13, line 2), when, adopting his technical conclusion 
still leaves a conflict with the law as to surrender and also 
with the terms of the policy which require that “2¢” and not 
a new policy shall if at all continue? 
Such zew policy would indeed have to be “taken out” if 
this construction be followed, (page 12, line 45) and not the 
original be continued. 


* Christy vs. Hom. Mut. L. Iys. Co. 93 N. Y. 348. 
i * Chase vs. Phoenix L. Ins. Co. 67 Me. 85. 
| *Ld. St. Leonards, in Anderson vs. Fitzgerald, 4 Ho. of Lds. cases 510. 


The term “on-forfeiture” is used as convertible with 

i “ paid up” in the policy in this same case of Winchell vs. 
John Hancock Mut. L. Ins. Co. 8 Ins. L. J. 6§2 and it 

would have required but little more technical reasoning in 
the case at bar to have ruled, the policy having already 
become non-forfeitable or paid up by the payment of more 
than two annual premiums, that, waiving the illegal require- 
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ment of surrender, the paid up policy desired by the plaintiff 
already existed, she not having chosen the other. 

The very purpose and first and most natural meaning of the 
term on-forfettable when connected with such a rule for ex- 
tension of a policy beyond the actual payment of “early pre- 
miums which are expected to pay for insurance tn excess of the 
actual risk’? Cohen vs. N. Y. Mut. L. Ins. Co. 50 N. Y. 610 
as is expressed in this policy; is to insure the beneficiary to 
the full value of her money already paid, by insurance under 
the zdentical policy without further action on her part. 


* Carter vs. John Hancock Mut. L. Ins. Co. 127 Mass. 1§4. 155. 


The provision of non-forfeiture in a a policy is therefore 
made for an equitable purpose and presumably for the ben- 
efit of the insured, the premiums paid being in their hands 
charged with an excepted trust for that purpose, andit should 
be so construed as to secure that end if possible, without 
obstruction by technical reasoning. 


* Fowler vs.-Butterly. 78 N. Y. 73. 

* Girard vs. Mut. L. Ins. Co. 97 Penn. St. 26 to 29. 
* Edwards vs. Travs. Ins. Co. 20 Fed. Repr. 663. 
Bumpstead vs. Div. Mut. Ins. Co. 12 N. Y. 81. 


The words of ¢hzs policy are not that the insurance shall 
not fail but that “after two annual premiums are paid, thes 
policy shall not be forfeited or become void by reason of the 
non-payment of premium,’ and practically and to the com- 
mon understanding that “2z¢” “shall” remain valid till the 
amount already paid in premiums has been exhausted by 
continued insurance thereunder, unless one certain other 
policy is asked for and taken out, to wit ; a paid up policy fer 
the full amount of the premiums paid. 


* Carter vs. John Hancock L. Ins. Co. 127 Mass. 154. 15§5. 


The provision requiring a new policy not for the original 
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amount $5000, but for a different and a new amount, the 
amount of all the premiums paid, is expressed in clear terms 
which admit of no doubt, not so as to temporary insurance. 


* Christy vs. Homo. Mut. L. Ins. Co. 93 N. Y. 348, 


If it be urged that the provision of the application is that 
the policy was to be forfeited unless the premiums were 
paid on or before the days agreed ; the plaintiff refers to the 
clause therein “unless otherwise specially provided for in 
the Policy (page 11, line 1) ‘“‘and to the special provisions 
of the policy as being “‘ on-forfettable,” and referring to the 
application, as ts thetr common use (page 4 line 11) (page 5, 
line 41), only 22 reference to the representations as to age and 
phystcal condition to prevent fraud on the company by false- 
hood therein, and to the following further considerations in 


reply. 


* Moulor vs. Amer. L. Ins. Co. 111 U. S. 341. 342. 


The policy says ‘that it is made and accepted only on the 
conditions contained and annexed ” (page 5, line 16) presum- 
ably. referring only to those on its face and attached at the 
end. (page 5, line 28). 

The plaintiff, not having seen this application but only 
having had the policy in her hands, may have been led to 


believe that the application was in the usual form and con. 


tained no conditions in itself, and from these several. clauses 
of the policy that, “ after the two annual premiums had been 
paid, &c.,” there could be no forfeiture for non-payment of 
premiums quarterly, though the agreement in the policy was 
so to pay them. ae 


* Chase vs. Phoenix Life Ins. Co. 67 Me. 8s. 


The principal question, therefore, as presented by the bill 
of exceptions as allowed by the Court on the facts set forth, 
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(if they are sufficient for the purpose of adjudication on ex- 
amination by this Court 


R.S. U.S. § 700. 

Scholey vs. Rew. 23 Wall. 331. 
Graham vs. Bayne. 18 How. 60. 
Prentice vs. Zane 8 How. 481. 

Burr vs. Des. Moines Co. 1 Wall. gg. 
Hecker ws. Fowler. 1 Black. 95.) 


is, whether the plaintiff understood and was bound to under- 
stand by the terms of this contract and policy of insurance, 
precisely as the learned Court, by technical reasoning and 
not without some doubt, (which doubt is admitted by the 
Court (page 13, line 2) and by the application of a ‘echnical 
term zot so used in the policy, but apparently in a different 
sense; “that upon failure to pay a quarterly premium upon 
the precise day it became due, notwithstanding “ two annual 
premiums had been paid,” she was bound to take out a new 
policy in any event within ninety days thereafter. (page 12, 


line 45.) 

It would do less violence to “z¢s”’ express terms, make it 
less a trap, and be more in harmony with the purpose of this 
non-forfeiture policy, giving a choice of “zts’’ continuance, or 
of a “ paid up”’ policy for all premiums paid, to read the con- 
junctive “and” by the disjunctive ‘or,’ so continuing the 
alternative choice that the clause shall read “ Provided that 
unless this Policy shall be surrendered “or” such paid up 
policy shall be applied for within ninety days after such non- 
payment of premium, as aforesaid, then this policy shall be 
void and of no effect.” (page 4, last line.) | 

This would leave “27,” “ Zhis policy,”’ the original policy, 
in force after the surrender as provided for one case, or re- 
quire a new policy to be taken out for a different purpose in 
the other ; so that none of the terms or purposes of the policy 
would be violated. 

To do this considering the purpose and the chotce would be 
following a rule of construction so ancient as hardly to need 


citations. 


e - 
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Baldwin vs. Cocks. 1 Leon. 74. 
Nichols vs. Tolley. 2 Vesey 388. 
Richardson vs. Spraag. 1 P. Wms. 434. 
Framingham vs. Brand. 1 Wils. 140. 
Brownsword ws. Edwards. 2 Ves. Sr. 248. 
Maberly vs. Strode. 3 Ves. 450. 

Bell vs. Phyn. 7 Ves. b. 453. 

Barker vs. Sureties. 2 Strange 1175. 
Price vs. Hunt. Pollex. 645. 

Englefried vs. Woelpart. 1 Yeates 41. 
Collinson vs. Wright. 1 Sid. 148. 

Hale ws. Sweet. 40 N. Y. 100. 

Roome vs. Phillips. 24 N. Y. 469. 
Maynard vs. Wright. 26 Beav. 285. 
Carpenter vs. Head. 14 Pick. 453. 


The plaintiff contends that the ruling of the Court, that “if 
the meaning of the contract is reasonably clear and is not so 
written as to be likely to mislead the assured &c., (page 13, 
line 30,) in the way the Court have used tt, by tmporting a tech- 
nical meaning to the term fad up policy (page 13, line 1,) 
which there is no evidence the plaintiff so understood or was 
informed and which would require her to adopt an expert’s 
knowledge against the express reference, and which is incon- 
sistant with the expression ‘‘¢#zs ‘policy shall not be ‘forfeit- 
ed,” but ‘22”” shall be entitled to be continued in force after 
two annual premiums shall have been paid” (to wit : by their 
payment,) is so certainly forced against the apparent general 
impression of anon-forfeitable policy taken out at the time and 
under the circumstances this was, so like the Massachusetts 


- policies, as described to an ordinary unskilled mind; and is 


unwarrantably too much in favor of the defendant holding its 
peculiar relation as against an unlearned plaintiff. 


* Chase vs. Phoenix L. Ins. Co. 67 Me. 85. 


The Court should have ruled substantially as in plaintiff's 
assignment K of errors, since the policy was tssued by a 
Mutual Company in some sense a trustee, written by skilled 
minds and to be understood by a// classes of men and women. 


* Sheerer vs. Manhattan L. Ins. Co. 16 Fed. R. 722 at foot. 
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* National Bank vs. Ins. Co. 95 U. S. 678 at foot. 
* Fowler vs. Butterly. 78 N.Y. 73. 


The Court ought not to rewrite the contract in sucha 
manner as to help the defendant, who, if any one, should be 
prejudiced by his own reference and definition of “‘ such paid 
up” policy as is intended must be applied for and taken up. 

The ambiguity arising from this reference is patent so far 
as the continuance of the policy is concerned and the writer 
should not be helped by the statement that ‘both are paid 
up policies” unless plaintiff was thereby so fairly informed. 


* Ld. Mansfield in Lilly vs. Ewer. Dougl. 74. 
*Ld. Eldon in Ande-son vs. Pitcher. 2 Bos. & Pul. 168. 
Lethulier’s Case. 2 Salk. 443. 
Johnstone vs. Osborne. 11 Ad. & El. 549. 
Truman vs. Loder. 11 Ad. & El. 589. 
Jones vs. Littledale. 6 Ad. & El. 486. 
Magee vs. Atkinson. 2 M. & W. *440. 
Stewart vs. Aberdein. 4 M. & W. #211. 
3 Starkie Evi. 1035, *1036 
*1 Greenlf, Evi. § 277 
* Broom’s Maxims. 127. *468. . 


The general purpose aud appearance of the granting clause 
should prevail rather than be limited, when the limiting 
words are not. “clear deyoud reasonable question.” 


* Bullen vs. Denning. 5 B. & C. 847: : 
* Jackson vs. Hudson. 3 Johns. 387. 

* Worthington vs. Hylyer. 4 Mass. 206. 
* Elliot vs. Thatcher. 2 Met. 45. 

* Johnson vs. Jordan. 2 Met. 241. 

* Broom’s Legal Maxims. * 414. 


6 
Relative words should be read as referring to the nearest 
antecedent. In the case at bar, such being the relative word 
referring to a patd up policy just described for the full amount 
of the premiums paid and is the ov/y paid up policy by that 
title referred to in the policy at all. 


* Baring vs. Christie. 5 East. 405. 
Rex vs. Inhbts. of St. Marys. 1 B. & Ald. 329. 


The law should not construe against this express reference. 


Co. Litt. 210a. 359 4. 
* Goodall’s Case. 5 Rep. 97. 
* Brown’s Maxims. *505. 


The expression of one kind, excludes others of the class. 


Hare vs. Horton. 5 B.& Ad.71s. | 
* Kings vs. Inhbts. of Sedgley. 2 B. & Ad. 65. 


The maxim “expressio unius est exclusio alterius”’ ought 
to apply bere as well as to the clause of the policy, “ ¢hzs 
policy ts made and accepted &c.,” (pages, line 16,) and to the 
express reference to representations (page 4, line 14,) (page 
5, line 41) which in connection with the words “unless other- 
wise provided &c.,” (page 11, line 1), a non-forfettable policy 
having been taken out; as it would tend to the belief in an 
ordinary mind that all that the policy sought to guard the 
company against was false representations in the application, 
according to the usual purpose of such application. 

Where the limiting words in a contract are the ones which 
raise a doubt, they should be avoided and omitted in con- 
struction. | 


* Cardigan vs. Armitage. 2 B. & C. 207. 

* Bullen vs. Denning. 5 B. & C. 847. 

* Jackson vs. Hudson. 3 Johns. 387. 

Jackson ws. Lawrence. 11 Johns. 191. 

Palmer vs. Warren Ins. Co. 1 Story 360. 
Alderson B. in Meyer v5, Isaacs. 6 M. & W. 612. 


It would be a fair rule that words used for the benefit of 
the insured in a contract of life insurance of this kind, should 
be held to mean anything claimed by the beneficiary which 
can by any possible construction be supposed to have been 
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understood by her, especially when she is unlearned and 
there is no evidence of her knowledge of a different meaning 
held by the writer and communicated to her at the time of 
writing to estop her. 


_* Jackson vs. Blodgett. 16 Johns. 172, 178. 


In the case at bar, on the contrary, there was a knowledge of 
a different existing meaning of non-forfettureas applied to life 
insurance policies, as zz the Massachusetts plan of non-for- 
feiture insurance, then in existence and claiming attention and 
patronage, and the Court has found (page 12, line 50,) and the 
statute and cases already cited show that the rule and pro- 
visions are like this. | 

Further, the form and meaning of the form of policy at bar 
has met with condemnation and doubt, in construction by the 
Courts of its own State. 


* Christy vs. Homoe. Mut. L. Ins. Co. 93 N. Y. 348. 


Applying the rule to the case at bar, the fullest effect 
must be given to the word non-forfettable in a mutual policy 
according to the common understanding of an ordinary 
woman such as the plaintiff in her position in life, the wife 
of a travelling salesman who was but little at home to advise 
her ; unless it is limited by the clearest and most untqutv- 
ocal words of limitation, and such as could not be open to 
any doubt by such a person. 


* Girard vs. Mut. L. Ins. Co. 97 Penn. St. 26 to 29. 


To such an uninstructed mind, unacquainted with the 
technical use as applied by the Court exclusively for the 
benefit of the learned insurer and writer, 


* Kentucky Mut. L. Ins. Co. vs. Jenks. 5 Ind. 103 at foot. 
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the term non-forfeitable would convey the impression, under 
the facts, that what had been paid, above the value of the 
risk and the actual cost of the insurance, by the payments 
which were made, should not be lost, but that the insured 
should by THAT PRECISE POLICY have the full benefit 


and value in insurance of all the payments so long as they 
should last, 


* Carter vs. John Hancock L. Ins. Co. 127 Mass. 154.155. 


(such payments being a consideration exacted in advance to 
insure the full amount, according to the decision and state- 
ment of that fact taken judicial notice of in | 


* Cohen vs. N. Y. Mut. L. Ins. Co. 50.N. Y. 510. 


that “carly annual premiums are expected to pay fortnsurance 
tn excess of the actual risk” being paid towards a reserve 
and other funds,) 7 

or, that, by the terms of the policy she might have back her 
entire premiums through a fazd up and new and another kind 
of policy, merely losing the interest thereon during the life 
of the assured, zf she took out such new and therein denomi- 
nated paid up policy for this zew and distinct amount, to wit, 
the sum of all the premiums paid. | 


* Christy vs. Homo. Mut. L. Ins. Co. 93 N. Y. 347. 


A new policy would not be necessary or appear so to be, 
when the amount of insurance wus to continue the. same 
($5000,).and the only limit was to be the time which pay- 
ments already made would insure; determinable by a rule 
which ts and must be certain beyond doubt. This rule does 
not require questionable calculations as suggested by the 
Court below (page 13, line 6,) otherwiseit could not avail the 
company for whom. the Court asserts it, as the longest limit 
would be given the plaintiff who can claim no more. 
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Further, the argument “ad inconvenientt” will apply in 
favor of the plaintiff, as the defendant may always know its 
position, because the failure to take the option within ninety 
days by the plaintiff will forfeit her right thereto unless, as 
in this case, the company have forfeited their right to object 
by attempted and claimed cancellation and forfeiture through 
fraud during the limited time, dy claiming a forfeiture as on 
the day of failure to pay premium. 

Notwithstanding this, the Company who have received the 
full consideration for the insurance claimed (page 12, line 17,) 
and have a right to deduct the balance of the year’s premium 
(page 4 line 30) make a defence which is purely technical 
and unjust, independent of the fraud, and the clause which 
they rely on requires a judical construction, baced upon tech- 
nical knowledge outside the contract as to what was under- 
stood as.the pazd up policy referred to, which by the terms 
of the poltcy is misleading. 

If the claim of the defendant is sustained, it can only be 
through such forced construction in its favor. 


* Edwards vs. Trav. Ins. Co. 20 Fed. R. 663. 


It may not be a question as to “hardship to the defendant 
or to the plaintiff, or of the reason why the agreement is 
made,” as the Court observe, (page 13, line 33.) 


(see Carter vs. John Hancock Ins. Co. 127 Mass. 155.) 


but, it certainly is a question whether the plaintiff for whose 
benefit the defendant assumed to be writing, is bound to 
have understood such a marrow sense, or may have under- 
stood it according to any construction as claimed by her, or 
in any other more favorable way. 

If the terms used are soc/ear that the plaintiff con/d under- 
stand them in but ove way, in consideration of their meaning 
to every one taking a policy however ux/earned in the subject 
matter, and are not technical or unlawful, the plaintiff must 


be bound, unless there has been a waiver, or such action on 
the part of the defendant as to estop it from setting up the 
forfeiture. 


But, as far as technical terms are used, as in the case of 
the words paid up policy, the defendant cannot avotd tts own 
' definition when referring to “such” paid up policy, (page 4, 
line 48.) : : 


Coke Litt: 210 a. 

Goodall’s Case. § Rep. 97. 

Hare vs. Horton. § B. & Ad. 715. 

King vs. Inhbts. of Sedg. 2 B. & Ad. 66. 


If any doubt exists, it cannot be removed by making 
something else a patd up policy which is not referred to as 
“‘ such” unless, for the purpose of letting the original continue, 
the effect thereof shall be, after surrender, rather than to en- 
courage a forfeiture, to let the original then remain as the 
paid up policy for the time fixed, in the absence of the choice 
of the one specifically referred to as “ such,” 


(* see Potter ws. Ont. & Liv. Ins. Co. § Hill 151.) 


the original being thus by the act of the husband in the 
hands of the defendant secretly under a claim of surrender 
(page 12, line 8) which cannot operate under the laws of the 
State of New York to the injury of the wife ¢// she has 
with full knowledge ratified it. 


* Dutcher vs. Brooklyn L. Ins.Co. 3 Dill. 95. 
* Pilcher vs. N. Y. L. Ins. Co. 33 La. Ann. 322.332. 
* Union Mut. L. Ins. Co. vs. Stevens. 19 Fed. R. 674 at foot. 
* Whitehead vs. N. Y. L. Ins. Co. 33 Hun. (N.Y.) 425. 
* Rothschild vs. Amer. Cent. Ins. Co. 74 Mo. 4t. 
* Chase vs. Phoe. L. Ins. Co. 67 Me. 92. 
* Stillwell vs. Mut. L. Ins. Co. 72 N. Y. 385. 
*R.S. N.Y. 3 Banks 7th Ed. page 2339 
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‘the provision is worth), that ‘in case of the decease of the 
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Act of 1870, chap. 277 as amended by 1873, chap. 821 
provides the only way in: which surrender previously entirely 
forbidden, might have been made binding on the plaintiff at 
the time when the defendant claims this policy was sur- 
rendered and cancelled prior to the time limited for for- 
feiture as contended for. 


The statute is as follows :— 


« Any policy in favor of a married woman, or of her and 
her children, or assigned in her, or in her and their favor, on 
written request of said married woman, duly acknowledged 
before a commissioner of deeds, or other officer authorized to 
take acknowledgements of deeds, in the same manner as re- 
quired by law, to pass her dower right in lands of her hus- 
band, and on the written requcst of the policy holder may 
be surrendered to and purchased by the company issuing the 
same in the same manner as any other policy.” 

“And such married woman may, in case she have no 
child or children born of her body, or.any issue of any child 
or children born of her body, dispose of such policy in and by 
a last will and testament, or by deed duly executed and acknow- 
ledged before an officer authorized to take acknowledgements 
of deeds, in the same manner as required by law to pass her 
dower right in lands of her husband, which disposition law- 
fully made shall invest the person or persons to whom such 
policy shall have been so bequeathed, or granted and conveyed, 
with the same rights in respect thereto as such married 
woman would have had in case she survived the person on 
whose life such policy was issued, and such legatee or grantee 
shall have the same right to dispose of such policy as herein 
conferred on such married woman.”’ 

Though the policy provides (page 4, line 32) (for whatever 


wife during the lifetime of the assured, the said assured may 
at his option sudstitute any other beneficiary under this policy” 
it also provides (page 4, line 27) for the payment of the insur- 
ance tz conformity with the law to the wife, for her sole use, 
if living, and if not living to her children or their guardian, 
unless there had been such substituted beneficiary, thus com- 
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ing within the terms of the above statutes subsequently made 
for her protection. | 

_ Now there was no substituted beneficiary, as this policy 
provided the company, instead of seeking for a disposition 
of the wife’s interest such as, if dead, she might have made 
under the above statutes, or for the guardian of her children 
or for her executor or administrator ; accepted a delivery into 
its hands by the holder of the policy without any of the for- 
malities required by the law, and claim a surrender, cancell- 
ation and forfeiture thereof and as a consideration of, or part 
of, the value thereof issue a xew policy to the husband in the 
ignorance of the plaintiff, which also without her knowledge 
he permits to lapse, having also received money from the de- 
fendant, through tts carelessnessto say the least, to which he 
was in no sense entitled. 

The construction therefore above contended for by the 
plaintiff giving her the benefit of this delivery of the policy 
into its hand within go days as a surrender provided for, and 
considering that it did what it ought to. have done and what 
she would have claimed, to wit; the continuance thereof 
for temporary insurance, would be consistent with every term 
in the policy and would leave “27,” the original policy, giving 
her the benefit of every doubt, continued for such time as the 
rule would allow. This certainly is equivalent to the sur- 
render which the defendant is estopped to dispute (page 12, 
line 8) and which it contends was required by the terms of 
the policy, but which, notwithstanding, eacept for the purpose 
of assisting her rights, the plaintiff contends is only necessary 
where the express faid up policy therein defined, for the 
full amount of the premiums paid, is desired tg be taken out. 

The construction of this contract made for the benefit of 
plaintiff by the defendent ought to be such as most surely 
to accomplish z¢s pujpose in the most natural way, unless its 
terms are clearly and unambiguously limited ; and they are to 
be construed most strongly against the company and most 

Javorably towards the other party and so as to have effect 
rather than to fail, and not to encourage a forfeiture. _ 
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* Young vs. Mut. L. Ins. Co. 2 Sawyer. 325. 

* Hull vs. N. W. Mut. L. Ins. Co. 39 Wis. 405. 

* Hoffman vs. AEtna Ins. Co. 32 N. Y. 406. 

* Barney vs. Newcomb. 9 Cush. 46. 

* Rolker vs. Gt. West. Ins. Co. 4 Abbt. Decis. 76. 

* Reynolds vs. Comm. Ins. Co. 47 N. Y. 597. 

* Rann vs. Home Ins. Co. 59 N. Y. 388. 

* McMasters vs. Prest. &c., Ins. Co. 55 N. Y. 222. 

* Herman vs. Merchts. Ins. Co. 81 N. Y. 187 at foot. 
* Worthington vs. Hylyer. 4 Mass. 205. 


The rule for construing the won-forfeiture agreement writ- 
ten by the defendant for the plaintiff's benefit, though the 
language be that of the usual form of the company, is not, as 
the Court below appear to have thought, to find what the 
defendant probably meant, in the absence of evidence of a meet- 
ing of minds as to that meaning, and so to determine the 
question, but it should also be considered in the absence of 
such evidence, whether the language used is so clear, definite, 
unequivocal and unambiguous as to leave no other meaning 
possible to the mind of a woman unused to the business or 
the law, upon such reading as she would give thereto, and 
such as not to need a careful consideration and study ofa 
learned judge, who in giving Azs construction is obliged ## Azs 
doubt to import the term paid up policy from outside the con- 
tract, so far at least as its application to continued insurance 
is concerned, and apply it thereto in opposition to what at 
first, seems to be its only use in the policy. (page 13, line 2.) 


* Herman vs. Merchts. In. Co. 81 N. Y. 187 at foot. 


The plaintiff says, and believes the Court ought to rule, 


that this xon-forfeiture feature was added to policies with 
the evident intent to lead insurers to believe rather that the 
specific policy and insurance was not to be lost till the expira- 
tion of the time which was fixed by the rule therein laid down, 


* Chase vs. Ph. L. Ins. Co. 67 Me. go. 


unless the insured preferred another way which was left to 
her option. 


(* see Potter vs. Ont. & L. Ins. Go.- 5 Hill 151. 
* Miller vs. Green. 8 Bing. 106.) 


by the terms therein just subsequently written, of surrender- 
ing the original policy and taking a patd up policy for the 
full amount of the premiums paid, which must, if at all be 
done within the ninety days limit, . 


* Christy vs: Home. M. L. Ins. Co. 93'N. Y. 347. 


because this is the only paid up policy which is referred to 
as “such” in the policy and is the only thing without the impor- 
tation of an zxsurance expert's knowledge as to the meaning 
of a paid up policy or rather, what is known by them as a paid 
up policy. | 

In no place is there any indication to the mind of an or- 
dinary woman unacquainted naturally with the subject of 
Life Insurance or Paid Up Policies, that a distinct and new 
policy must be taken out (page 12, line 45), to preserve a 
right given in these terms in a #on-forfettable policy “to have 
THIS poltcy continued tn force.” 

Besides this, the Court say (page 12, line 50), that this 
was to be like the Massachusetts non-forfettable policies a 
well-known form and way of insurance, which, by the Statutes 
of that State already set forth at length, 


Genl. Stats. Mass. 1861 chap. 186. 


are not to have anything done but are entitled te be contin- 
ued to the limit of the value of the premiumsalready paid, 


* Carter vs. John Hancock Ins. Co. 127 Mass. 154. 


and the only difference ¢/early shown to be given by the 
policy in suit, is that the insured under this has an option to 
to take out on surrender a paid up policy, promising to pay 
at death all that has been paid as premium, so that nothing 
but the interest would be lost. 


*Christy vs. Home. M. L. Ins. Co. 93 N. Y. 348. 
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Whether this choice ts to be taken would be clearly known 
by the insurer and binding on the insured at the expiration of 
the ninety days, otherwise the on-forfetture clause should 
have the natural effect of avoiding forfeiture by continuance 
of the policy without any zujury to the insurer, who has 
received the ful/ consideration and may deduct the balance 
of a year’s premiums. (page 4, line 30), 


* Girard vs. Mut. L. Ins. Co. 97 Penn. St. 27. 
* Carter 7». John Hancock Ins. Co. 127 Mass. 155. 


This likeness to Massachusetts non-forfeitable policies, 
then well-known and meeting with favor and referred toasa 
fact by the Court has more than a passing importance and 
weight as determining the meaning which might be assumed 
by the plaintiff to pertain to this contract, as to whether a 
new and different policy must be taken out. (page 12, line 45). 


* Merriam vs. U.S. 107 U.S. 441. 
Goodwin vs. Mass. Mut L. Ins. Co. 73 N. Y. 485. 


In the case of CHRISTY vs. HOMG. MUT. L. INS. CO, 93 
N. Y., 348, the Supreme Court of Appeals of New York, the 
State where this company was organized and did its business 
and where these parties resided at the time this contract 
was made, had occasion to examine the same clause in this 
indentical form of policy issued by the same defendant and 
said, p. 348 “‘/¢ ts not easy to determine what the insurer in- 
tended by the provision as it was framed” “ but there can be 
no doubt about the construction of the agreement to pay 
back by pfazd up policy all premiums paid, after two annual 
premiums have been made,” and the learned judge who decid- 
ed the case at bar is compelled to admit a like doubt, saying 
(page 13, line 2,) “and while SUCH PAID UP policy might 
SEEM to refer only to the lesser policy which has just been 


called a patd up policy” and then proceeds to argue for the 
defendant that it does not say in the precise words that the 


“original” policy shall be continued, forgetting that “ zhis”’ 
policy and “‘z¢” said in that connection, can by the ordinary 
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use of language only mean the “ original.” (page 12 line 45.) 

But has not the defendant given us an idea of the value it . 
attached to the original by secretly buying tts possession from 
the husband for cancellation within the time now claimed to 
have been allowed before forfeiture could occur, for a sum 
of money which would have continued it in force beyond his 
death ; and does not this practically afford us the construction 
of the defendant at that time, that as between it and the 
plaintiff, it considered that it was ot bound to await that 
time and of course that the plaintiff was not bound to act 
within that time at least under the changed conditions by 
the defendant’s act as delay could do no greater harm to the 
defendant, and its act tended to avoid its right to forfeit, if 
such ever existed. 


* Lovell ws. St. Louis Mut. L. Ins. Co. 111 U.S. 272 at foot. 
* Ins. Co. vs. Norton 96 U. S. 234. 
* Johnson vs. So. Mut. L. Ins. Co. 79 Kentucky 403. 


The Court, further in this connection also remark that the 
company might wish to make calculations. If this argues 
anything it argues too much, for if the rules of calculation 
were not so precisely stated as to be certain, it would be too 
late then to correct them and the insured would be entitled 
to the longest possible time, if such defect did not have the 
effect to insure in any event till death. 

Whatever may have been the wish in this respect, of the 
defendant, we need not argue, since the case finds that the 
“ premiums already paid were sufficient TO CONTINUE 
THE POLICY far beyond the time of the DEATH OF THE 
HUSBAND” (page 12, line 17) and if a new policy were 
issued to her husband as stated (page 12, line 9), so far as 
the plaintiff is concerned, it cou/d not be forfeited within this 
time. , 


* Baltimore Mut. L. Ins. Co. vs. Bratt. 55 Md. 200. 211.212. 
* Pilcher vs. N. Y. L. Ins. Co. 33 La. Ann. 322. 332. 
* Carter vs. John Hancock Ins. Co. 127 Mass. 154. 


The Court below are compelled to say that the construction 
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should be such “as shows a full understanding on both sides” 
in reference to this rule for calculation. (page 13, line 8.) 
Of such there is no evidence in the cese, except the terms 
used in the policy and the reference to this temporary insur- 
ance under the Massachusetts Statutes, and the company 
would certainly have had no right at such calculation to add 
anything at the time, and took no measures to find the 
assured so that such understanding or calculations could be 
made, but, on the contrary, took part in acts which tended to 
prevent any claim ov calculation on the part of the wife. 

It is true that the policy, as the Court say, does not use 
the precise word, “tle ORIGINAL policy shall remain in 
force” (page 13, line 4), but the plaintiff is sufficiently un- 
learned, not to be able to distinguish between “ ¢hzs policy” 
(page 4, line 35), and “the original policy”’ when “2z¢” is to 
be continued (page 4, line 38), and can see no reason why 
from its language, to carry out its purpose, “z¢” should not 
be construed for her benefit. 

The policy does not say anything very clearly 


* Christy vs. Homee. Mut. L. Ins. Co. 93 N. Y. 348. 


certainly not to the contrary, and it says nothing more clearly 
than that the assured is entitled, whenever the circumstance 
of non-payment occurs after two annual payments have been 
made, to have ‘‘2¢,” referring to ‘““THIS policy” which can 
be nothing other than ¢he original policy, “continued in force,” 
not by force of something else to be done which is clearly 
and definitely set forth, as in reference to the option given, 


* Christy vs. Homoe. Mut. L. Ins. Co. 93 N. Y. 348. 


but set forth, if at all, ina clause ata distance therefrom, in 
such language that the learned judge has to import the term 
patd up policy to apply to this temporary insurance different 
from what is therein referred to as “such paid up policy” 
and applying seemingly to the lesser policy as the Court 
says. (page 13, line 2). And this is not all, for the Court are 
obliged to go further to sustain this view, and to require the 
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giving up of “this” and the “taking out” of another and 
different policy against the apparent efféct of the non-forfeit- 
ure language first used, and against the Massachusetts form 
to which it is likened by the Court and by the Company in 
obtaining the contract. (page 12, line 45). 

This Massachusetts form not requiring such giving up and 
taking out another, but the old being retained by the assured 
and continuing effective till the expiration of the time as a 
full insurance without further cost. 


Genl. Stats. Mass. Chap. 186 of 1861. 

Goodwin vs. Mass. Mut. L. Ins. Co. 73 N. Y. 485. 
Wheeler vs. Conn. Mut. L. Ins. 82 N. Y. 543. 

* Merriam vs. U.S. 107 U.S. 441. 

* Carter vs. John Hancock Mut. Ins. Co. 127 Mass. 154. 


Wherefore, a// the consideration having been paid, all the 
above requirements would be practically unnecessary, tend- 
ing to the inconvenience and confusion of the insurers, to no 
real benefit, and not to be encouraged agains . the plaintiff. 

If any surrender were lawfully necessary, for the purpose 
of doing sustice by the plaintiff, who of course at the time may 
be assumed not to have known of the dealings, which were 
not, certainly upon the case presented, brought to her notice 
by the defendant ; the giving up by her husband and the 
acceptance by the company, estops the defendant to deny 
that surrender was made, and the plaintiff is ready and so 
stands by her suit, to accept the denefit of any act which has 
been done, if for her advantage and is not and cannot be 
bound otherwise. 


* Chase vs. Ph. L. Ins. Co. 67 Me. 8s. 


She only complains of those acts done by the defendant in 
secret with he husband which would tend to injure her, especi- 
ally the cancellation in violation of the terms of the policy 
(page 4, line 32), which prohibits the husband’s action till her 
death, and then only provides for substituting in the same 
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policy a new beneficiary, which is also furthered by the 
Statutes of New York in force thereon, (cited p. 30, Argu- 
ment.) | 


Stat. N. Y. 1870 chap. 277 3 Banks R. S. N. Y. 7 Ed. p. 2339. 


and asks that the acts of the defendant assuming them to 
have been done for her benefit, in her absence, shall be con- 
strued to her benefit. | 

And this suggesiion of the Acts of the Defendant brings 
us to the Second head of this argument. 


we 


IF THE CONSTRUCTION OF THE CONTRACT IN THE COURT 
BELOW BE CORRECT ; WHAT OUGHT TO BE THE EFFECT THERE- 
ON, OF THE SEVERAL ACTS OF THE DEFENDANT In 
RELATION THERETO, and considering them, zs the defendant's 
claim just ? 


“Where one of two innocent persons must suffer by the 
misconduct of a third person, that party shall suffer, who by 
his own acts and conduct, has enabled such third person, by 
giving him credit to practice a fraud or imposition upon the 
other party.” 


* Story on Agency. §§ 56.264. 

Paley on Agency by Lloyd 3 Ed. 201. 

* Baring vs. Corrie. 2 B. & Ald. 142. 
Hazard vs. Treadwell. 1 Str. R. 506. 
Campbell vs. Hillman. 15 B. Mon. 515. 
Ramsay vs. Jones. 19 Reporter 694 at foot. 


The plaintiff in the Court below argued nothing but the 
construction of one clause in the policy, but “did not waive 
(page 12, line 40), any effects or rights which the facts would 
give her’ bearing upon the case, whether claimed at the 
argument or not, if the law of the case Stillwell vs. Mut. L. 
Ins. Co. 72 N. Y., 385 could assist her. This sentence 
was inserted in the bill of exceptions by the Court at the re- 
quest of the plaintiff, to avoid conclusions in this Court 
against her, because she had not specificially relied upon these 
matters in the argument below. 

These acts of the husband with the defendant, particularly 
those fraudulently procuring a cancellation by misrepresent- 
ations (page 12, line 7), were a fraud on the plaintiff which 
the defendant has helped, and are of no effect to injure her or 
in the least to impair her rights. 


*Whitehead vs. N. Y. Life Ins. Co. 33 Hun. (N.Y.) 425. 
*Rothschild vs. Amer. Cent. Ins. Co. 74 Mo. 41. 


When the company dealt with him w#thin the time when, a 
paid up policy for the full amount of the premiums, as “ such 
paid up policy” might have been applied for if desired by the 
plaintiff according to the plain terms of the policy, 


*Christy vs. Homee. Mut. L. Ins. Co. 93 N. Y. 348. 


it acted in fraud of her andas a waiver of the necessity of the 
plaintiff's demand within that time, and their loss by their 
unusual and unprovided cancellation and payment, growing 
out of at least their gross negligence, must be their own, and 
they cannot complain. , 

The amount of money paid the-husband through this fraud 
which the defenant had no right to pay, would have continued 
the policy in force beyond the death of the husband, (page 
12, line 17), and in law must be considered as still in the 
possession of the company unearned and justly subject to 
such purpose as the plaintiff may choose. Indeed part of it 
was used by the husband in taking out a new policy. (page 
12, line 9). | 
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It was doing an act which, however secret and unknown 
was reprehensiblé in the extreme, and fended to interfere by 
concealment with the plaintiff's rights, if its present claim of 
the meaning of the contract be correct. 

As far as the intention of the defendant was concerned, it 
was quite as wrong to try to zuzterpose the obstacle of can- 
cellation secret/, as to refuse to do as might have been 
requested, if called upon within go days. 

It practically by that act before forfeiture had accrued 
intended and acted to Ceny the rights of the plaintiff, and 
appears as if planning by secresy to have the time pass, the 
plaintiff being ignorant of any default of payment which the 
defendant knew, and it acted adversely, without attempting 
to inform her, but acting if possible against her interest. 

When the plaintiff applied to the company according to 
her understanding of the contract and as required by the 
Massachusetts form which this was intended to imitate, after 
the death of her husband, in due season as appears (page 12, 
line 11), she is informed that the policy is forfeited and 
nothing more, being still ignorant of its fraudulent action and 
still further fraud of concealment. 

Unquestioning, she, woman-like, turns away thinking they 
are doing right, avd trusting them. 

By the finding of the Court, (page 12, line 15), her notice 
and proof of death were duly made and the action was not 
commenced till more than 30 days thereafter, so that, if not 
forfeited as claimed by the company, so far as the record is 
concerned, she is entitled to her judgment. 

Since the defendant now claims that the plaintiff had rights 
within the time when tt acted; its own acts being in exttre 
disregard of those rights and of the clause which gave them 
to her, wuless the new policy taken out on the surrender be con- 
sidered the continuance provided for, which, from the prem- 
tums paid (page 12, line 17), could not have been forfeited at 
the death, | 


* Girard vs. Mut. L. Ins. Co. 97 Penn. 26 to 29. 
* Pilcher vs. N. Y. L. Ins. Co. 33 La. Am. 322 332. 


the plaintiff claims that by z¢s own acts, so far from the defend- 
ant’s claiming a benefit by them, it then and thereby waived 
this limit of time, tf otherwise existing, aud is ESTOPPED 
lo set up, in tts defence of failure of the — Uf to assert such 
rights. 


Goodwin ws. Mass. Mut. L. Ins. Co. 73 N. Y. 491 at top. 


And this, on the clearest principles of justice, because of its 
concealed dealings with the husband. 

The plaintiff, though not relying upon her husband's end 
claims all benefits which accrue from the defendant’s par- 
ticipation in his wrongful acts. 

Though the Court have stated that the case of Stillwell vs. 
Mut. Life Ins. Co. 72 N. Y., 385, was not specially claimed 
to have any bearing upon the case for the purpose of the 
hearing below on the question as there argued, yet it appears 
that the admission for that purpose, grew out of the fact in 
this case, that all the dealings of the defendant in February 
1874 with the husband, were in the plaintiff's ignorance 
thereof and in fraud of her (page 12, line 14, 34), and so could 
not and should not have affected her in any aspect except for . 
her benefit, and this case shows that she has disaffirmed 
every act of her husband to her prejudice as soon as informed 
thereof. 

All she was ever told by the company was that the policy 
wvas forfeited. (page 12, line 14). 

In the case referred to, the company had notified the plain- 
tiff (thought there was no more a requirement in the policy 
to do so than in this case), of the surrender of the husband 
which was disaffirmed by the wife within one month after 
notice, which time was held to be reasonable within the law. 

When ¢hat policy was made the law permitted a surrender 
by the wife and so would and did permit of a ratification of 
one made in her behalf. 

At the time when ¢/7s policy was made, it was an unlawful 
and void agreement for surrender which was_ provided 
in it, and for that reason all which in the policy requires 
surrender on her part, is to be read as if it were not inserted. 


f 
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* Fowler vs. Butterly. 78 N. Y. 68. 
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If it were necessary for the plaintiff in the case at bar to 
do the several acts as claimed by the defendant, still she 
claims that as the acts of her husband and the defendant 
were both not merely uwvauthorized by her but unlawful by 
the Statutes and law cited and by the terms of the policy, 
she may 2/ for her benefit, and does so far as tt was necessary, 
claim the benefit of the sursender made, and does not thereby 
ratify the cancellation uxprovided for in the policy, being 
ignorant thereof. 


* Story on Agency §§ 79. 165. 
* Fowler vs. Butterly. 78 N. Y., 68. 


* North River Bank vs. Aymar. 3 Hill R. 262. 
* Nixon vs. Hyserott. 5 Johns. R. 58. 
* Batty vs. Carswell. 2 Johns. R. 48. 


She is entitled to the benefit of the /aw of the Stillwell 
case, so far as it applies to the facts, to wit;—that “the 
authority to make the contract does not authorize its can- 
cellation or surrender,” at least, when that were not allowed 
by law at the time of making “and she can disaffirm what is 
not for her benefit and claim a// that ts beneficial,” especially 
where the unlawful act of the defendant as against her has 
intervened. 

The plaintiff therefore in this case claims that according 
to the construction most in her favor which should be follow- 
ed, the won-forfetture clause shall at least have effect when 
surrender, if that be necessary, has been made within ninety | 
days after failure to pay the last premium due, unless within ( 
that time she shall have exercised her option and taken out 
the other form of policy, therein called “such paid up policy,” 
upon her demand, or the company by its acts have waived , 
its right to insist upon that limit. : 

Her husband had no ¢mp/red authority and certainly none 
expressed, to surrender for any other purpose, and his act 
must accomplish one or the other benefit to her. 


* Rothchild vs. Amer. Cent. Ins. Co. 74 Mo. 41. 


on ee | 


The fact that the defendant assumed wrongfully or with- 
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out legal right to cancel this contract and issue another policy 
for a part of the value thereof, within the time when the 
plaintiff could apply in this manner, so far as it is concerned, 
estops it to say that what might have been done by the plain- 
tiff had not been done, to secure her such privilege as she 
chose prior to such cancellation ; 


*1 Greenlf Ev. §§ 14, 15, 22, 38, 204, 207. 

* Lamb vs. Clark. 5 Pick. 193. 197. 

* Lovell ws. St. Louis M. Ins. Co. 111 U.S. 272 at foot. 
*Ins. Co. vs. Norton. 96 U. S. 234. 

* Johnson vs. So. Mut. L. Ins. Co. 79 Ky. 403. 


and she was at liberty thereby at the time of the death to 


exercise her rights as upon the “continued old policy” asa 
paid up policy, uncancelled and in force, not having taken 
the other option. | 

The company had no right under the terms of this policy 
and usages, and by the law and in equity, ¢o take this surrender 
without securing to the plaintiff one of the privileges pro- 
vided on surrender, and it ought to be estopped by its acts 
from setting up forfeiture by not taking out a paid up policy, 
till ninety days after knowledge of these acts came to the 
plaintiff, for her affirmation or denial, which knowledge 
does not appear till the hearing of this cause. 


*Story on Agency. § 96. 
Paley on Agency by Lloyd. 3. 4. §. 9. 10. 46. 47. 
*Fowler vs. Butterly. 78 N. Y. 68. 


The Court state (page 12, line 34), that “there+swas no 
evidence that the unlawful act of the husband had any 
actual effect upon the conduct of the wift by preventing a 
payment of premium or an election as to the kind of policy 
to be taken out etc.,” but the policy was cancelled in fact, if 
not in law, by the company within the time, and there could 
be no direct evidence of the kind suggested, on/y for the 
reason, that the plaintiff was ignorant and keptignorant by the 
defendant of what had been done, and was and had been liv- 
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ing separate from him, which ought to have put the defendant 
on tts guard ; (page 12, line 4), but it appears (page 12, line 
15), that, as soon as she was informed that her policy could 
not be forfeited, she commenced this suit, even before she 
knew of these actions and of course within the time when by 
the decision in the Stillwell case she could lawfully repudiate 
them, and so did if necessary, by her action repudiate them, 
as the defendant must have known she would have done, if 
informed of them. 

There was no effort on the part of the defendant to find if 
she was dead as represented by the husband, but the defend- 
ant, believing this without any further inquiry, (page 12, line 
8), contrary to the usual course of insurance companies of 
requiring proofs of such death and contrary to all prudence, 
within the ninety days, faking its own risk and making no 
effort to save the plaintiff or her rights, notwithstanding its 
trust, acts tf possible hostile to her, saying whether ignorantly 
or fraudulently, “here is the policy in our hands; the hus- 
band will not dare to let his wife know, if she is living, what 
has been done as they are living apart and hostile; and we 
will take the risk of paying a small amount to him, giving 
him another policy in all being less than its value, and keep- 
ing silence ¢7// the exptiation of ninety days, will then say that 
the policy is forfeited dy the ninety days limit.” 


*Comth ws. Jeffries. 7 Allen 566 at foot. 


The defendant’s acts, though unknown to the plaintiff, 
show its gross negligence, eguzvalent to fraud, and, being 
within ninety days of the default, rather than to be upheld to 
her injury should be construed for the plaintiff's advantage, 
as much as if plaintiff had applied for continuance within the 
time, and it had done all that it could do for the plaintiff, or 
as if it had falsely informed her that the policy was continued. 


* Broom’s Maxims. *209. 221. 222. 


The plaintiff claims that every act of the defendent where 


47 


it has assumed to act in her absence concerning a matter 
where it is under obligation to her, should be construed to 
accomplish the best purpose for her, otherwise it will accom- 
plish a wrong and fraud on her, where it has acted without 
her assent, express or implied. 

The law does not imply any assent except upon full know- 
ledge by the party assumed to assent, but will allow the party 
to claim all the benefit that can be derived from an act of 
another. 


*Miller vs. Green. 8 —_ 106. 


In the case at bar, cancellation of the old policy which the 
defendant had no power to cancel, ought to be construed: 
as an act done which it had a right and had stipulated to do 
and that, the most favorable to the assured, to wit: — “ z¢s” 
continuance for temporary insurance, merely terminating it 
as a policy upon which premiums could continue to be paid 
according to its original terms. | 


*Pilcher vs. N. Y. L. Ins. Co. 33 La. Ann. 322. 332. 
*Union Mut. L. Ins. Co. ws. Stevens, 19 Fed. R. 674 at foot. 
Chapin zs. Fellows. 36 Conn. 132. 

*Lemon vs. Phoenix Mut. L. Ins. Co. 38 Conn. 294. 


This is what the plaintiff was at least entitled to on sur 
render if not otherwise, according to the non-forfeiture pro- 
vision, after two annual premiums paid; the other right to 
have a “wzew policy for the full amount of the premiums 
paid ” clearly required a definite and well expressed and un- 
derstood selection. 


*Christy vs. Home. M. L. Ins. Co. 93 N. Y. 348. 


Since she can never be said to have ratified anything she 
did not know, she ought to have the old policy continued in 
force by their act only for this purpose, and not absolutely 
annulled, since when a party acts, the law will construe their 
act:to accomplish only that which they — and had right 
to have done, 


*Rothschild ws. Amer. Cent. Ins. Co. 74 Mo. 41. 
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and the defendant is and should Je estopped to deny that, by 
its action and acts, the original policy was thus kept in force 
as long as the payments made would insure for the benefit 
of the plaintiff 2f vzng, whether by virtue of the surrender 
made or not, a// having been done by that act, according to 
their own construction, except to make the chotce which the 
defendant participating in a fraud gave no notice to give the 
plaintiff her opportunity to make. : 


Instead of this construction or any other favoring the 
innocent plaintiff, the Court below have held that the defend- 
ant might with impunity, before the expiration of the time 
which it assumes was and should have been given and left to 
the plaintiff, zzthout a particle of change in the relations, in ; 
disregard of her rights and ¢reating them as if non-existing, ‘ 
act against her and agatiust the provision in the policy made 
for her benefit, if living, by cancelling the same and issuing a 
new policy with another deneficeary. 


*Pilcher vs. N. Y. L. Ins. Co. 33 La. Ann. 322. 332. 

*State Ins. Co. of Mo. vs. Todd. 83 Penn. St. 272. 278 at foot. 
*Ins. Co. vs. Wilkinson. 123 Wallace 222. 233. 

*Underwood zs. Farmers Joint St. 57 N. Y. S00. 

*Girard vs. Mut. L. Ins. Co. 97 Penn. St. 26 to 29. 

*Edwards vs. Trav. Ins. Co. 20 Fed. R. 663. 


The defendant is and should be estopped from saying, in 
the absence of proof of knowledge of the plaintiff of the acts of 
the defendant, that the plaintiff zvou/d not have acted differ- 
ently if knowing them, and so the defendant cannot and the 
Court ought not, to infer that she was not by these secret, 
grossly negligent, fraudulent and unusual acts, prevented by 
the defendant; wherefore the affirmative may be presumed 
against the defendant because of its secret, negligent and 
fraudulent acts. 


*Shaw C. J. in Farwell vs. Smith. 12 Pick. 88. 
Cooke vs. Ludlow. 5 B. & P. 119. 


Where acts are fraudulent or are concealed or show gross 
misconduct, the law implies a design to mislead. 


Newell ws. Randall. 32 Minn. 171. 
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There is no claim that, on the death, which occurred 
within seven months of the unlawful acts of the defendant 
when the plaintiff first met the defendant, or at any time, 
that the defendant ever informed or sought to inform the 
plaintiff of the cause of the forfeiture, but merely, that when 
claim was made, it said “that it was forfeited,” wzthout a 
statement of the particulars, to give her the opportunity to affirm 
or deny, and she appears to have been surprised. 

Her affirmance cannot be asserted, since the whole claim 
of the defendant rests in a mere de/ief, in the death, when its 
entire action must stand or fall, not on de/zef, but solely on 
the fact of plaintiff's life or death. 

Further, there is no evidence that the plaintiff new of, 
and, therefore, she cannot be said to have been remiss in not 
disaffirming her husband's acts and claiming a benefit within 
the reasonable time, allowed by the case of Stillwell ; much 
less could she be said to have ratified what there is no 
evidence she knew, even if as a married woman she could be 
said to ratify at all by silence. Even if the defendant had noti- 
fied the plaintiff as above suggested, there is no well settled 
law that she would be bound to act, as the Court says in the 
case, | 
Bragg vs. B. & W. R. R. g Allen 62. 


“There is no reason why it should be held that, where 
there is xo frauduleut act or contrivance, nor express fraud 
meditated or promoted, (on the part of the plaintiff ) a party 
whose property has been wrongfully dealt with in his absence, 
should lose his right to indemnity because he has failed to 
notify a party to the wrong that his rights were violated.” 

There seems therefore some reason for saying that the de- 
fendant defore claiming a benefit and relief through its.act 
should, therefore, at least have set up and proven that the 
plaintiff knew thereof, as was done in the case of Stillwell ws. 
Mut. L. Ins. Co. 

*“ Where a fact affecting the rights of parties is known to 
the one, and not to the other, tt 1s the duty of the one knowing 
tt to give notice thereof to the other,” 


*Shaw, C, J. in Farwell vs. Smith. 12 Pick. 88. 
Cooke vs. Ludlow. 5 B. & P. 119. 
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and especially ought this to apply in a case of life insurance 
like the present, where the default as to payment and the 
acts of the husband were unknown to the plaintiff and 
known and acted upon by the defendant adversely to her, 
without any attempt to inform her, (page 12, line 8), and | 
the payment of annual premiums under mutual non-for- - 

fetture policies being in excess of the cost of insurance for Sid 
the earlier years, | i 4 


*Cohen vs. N. Y. Mut. L. Ins. Co. 50 N. Y. 610. ot 9 
Sands vs. N. Y. Mut. L. Ins. Co. 50 N. Y. 626. | * 


a quasi trust arises under them from these payments, that 
the assured shall have the full benefit in some form for all 
his money paid. 


*Fowler vs. Butterly. 78 N. Y. 73. 
*Girard vs. Mut. L. Ins. Co. 97 Penn. St. 26 to 29. 


This being their real purpose and intent to an ordinary 
understanding, a duty devolved on the defendant of addztional 
force to noltfy or attempt to notefy the benefictary under their 
policy, before attempting to determine either of her rights, 
and at thetime of her husband’s death, Sept. 17th, 1874, one 
of these in a just sense, considering this violation of duty 
and trust, not having been properly determined, she should 
be entitled to rely upon it and to recover in this action, the 
adcfendant having acted with gross negligence and misconduct 
as if there were no right on her part, and ignoring and con- 
cealing the same wethin the time which they NOW claim she 
should have acted. 

It does not appear but that, if the defendant had not 
suffered itself to be so eastly decetved for its THEN apparent 
benefit, but had insisted upon PROPER proof from the 
husband of the death of the wife, then known to be living : 
separate from him, or had communicated with the wife or he» ‘7 
Jriends, or those referred to in the application, or made some : 
effort where she last lived to discover uf she were alive, as is 
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well known to be customary, the husband would have been 
compelled to get her assent at the time or she wonld thereby 
. i have been furnished with the means of knowledge and action. 
a 

3 


To deal thus secretly with her husband while her sighz still 


f remained, the plaintiff believes to have been a breach of duty 
Ee _ of the defendant, as above set forth, and as much of a fraud 
~ on her and an estoppel on the defendant, as if the defendant had 
& erroneously, even through misinformation, admitted that the 
rd premiums had been duly paid by the husband and then at- 


tempted to set up facts to the contrary. 
The defendant had all the knowledge of the default and these 


\ cd hostile and fraudulent dealings and kept tt between itself and 
ey the husband, and having acted in such a way with him living 
i? apart from her as would tuduce tt to conceal their acts from 
é the plaintiff, its gross negligence and misconduct would amount 
a. to constructive tf not actual fraud towards her. 
i E. % *Story Eq. Juris. §§ 258. 259. 222 to 229, 240: 
‘i "t P *Goodwin vs. Mass. Mut. L. Ins. Co. 73 N. Y. 491 at top. 
ip The defendant, by such unusual, inconsistent, improper and 
ni; 4 Fraudulent cancellation of the policy wthin the ninety days, 
| BY has forferted tts right to claim its present construction, admit- 


ted by the Court below subject to the revision of this Court 
on the facts (page 12, line 40), that the plaintiff was limited 
to and so was entitled to only that time in which to choose 
between a continuance of the original policy for temporary 
insurance and taking out a paid up Aiinies for the full amount 
of the premiums paid. 


*Chase vs. Phoenix L. Ins. Co. 67 Me. 85. 
*Goode vs. Harrison. 5 B. & Ald. 147. 152. 157. 158. 
Fitts vs. Hall. go N. H. 441, 

*Johnson vs. So. Mut. L. Ins. Co. 79 Ky. 403. 


The effect of these acts upon the construction were not 
waived and the Court merely considered what unconnected 
weth them was the construction of words of the policy to 
which the argument was addressed (page 12, line 41), and 


& 
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saves to the plaintiff the effect of the acts, (page 12, line 40), 
without making any decision thereon. 

Wherefore, the plaintiff says that having unimpeachable 
and incontestable rights at the time of these hostile acts, the 
defendant ought, having been a party thereto, to be estopped 
to say that the effect of its act in formally cancelling the 
policy, was anything more than to prevent its continuance 
as a valid policy without default, and to reestablish it, as 
an original policy provided for, to be continued as a pazd up 
policy for temporary insurance, even 2f the construction as 
given the words in the Court below be correct. 


*Union Mut. L. Ins. Co. ws. Stevens. 19 Fed. Rep. 674 at foot. 
*Broom’s Maxims. *209. 


As already observed, it is out of the fact of want of notice 


by the company and knowledge on the part of the respective | 


plaintiffs, that arises the difference between the case at bar 
and the Stillwell case, referred to by the Court below. 

In the case at bar, as soon as the plaintiff was informed 
(page 12, line 15), that the policy was not forfeited, she 


brought her action which developes the assumed surrender. 


and cancellation, which she of course repudiates within the 
privilege of that case, and should not (if otherwise necessary) 
be now sent out of Court to unnecessarily demand a paid up 
policy on which to bring a suit, but rather upon the original 
as unforfeited and continued because of these acts of the 
defendent. | 

It is because of ignorance by the plaintiff of the concealed 
acts of the defendant with her husband within the ninety days 
time, now Claimed by the defendant to have exhausted her 
privilege, (which action must be known by the defendant to 
have been adverse to the plaintiff 2f a//ve according to their 
claim) ; that she did not approach the defendant, (even if she 
remembered the terms of the policy particularly, it being in 
the defendant’s possession and better knowledge), or have 
that opportunity to put to use these several facts unknown 
to her but known to the defendant and which 7¢ was thus 
using to its apparent advantage and in fraud of her. 


*Johnson vs. So. Mut. L. Ins. 79. Ky. 403. 
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She might (if knowing them), have used them to the 
injury of the defendant, or what was better and what the law 
will assume she would have done, to her benefit, by doing 
what the company should then declare to be necessary to 
accomplish her best interest, to which declaration and con- 
struction she could then safely submit. 

It is by this, ske is now claimed by the defendant to be 
prejudiced ; that the defendant was doing with her husband 
through concealment and secresy an unlawful act, which she 
certainly would have repudiated tf known to her and possess- 
ing the knowledge of the construction now put upon the con- 
tract by the defendant, whatever choice otherwise she would 
have made. , 

It would seem to have been the defendant’s duty in the 
relation it held to her 


“Farwell vs. Smith. 12 Pick. 88. 
Cooke ws. Ludlow. 5 B. & P. 119. 
*Fowler vs. Butterly. 78 N. Y. 73. 


though no such express requirement be contained in the 
policy more than in the Stillwell case, when it had such 
circumstances to warn it of the interest of the husband to 
deceive ; 4o have made some attempt to fathom the truth of his 
statement and notify the plaintiff tf alive 

The defendant must have known the law of New York 


*Eadie vs. Slimmon. 26N. Y. 9. 
*Barry vs. Eq. Life Ass. Socty. 59 N. Y. 592. 


at the time the policy was made, that a surrender of a policy 
made payable to a wife cannot be made, and that by subse- 
quent statute it can only be made by a formal instrument. 


R. S. N. Y. 3 Banks 7th Ed. p. 2339. (Argument p. 30.) 


The provision therefore in the policy requiring a surrender 
if such be claimed as binding, was illegal at the time it was 
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made, and might therefore and should be considered 4s Tf not 
made therein, unless their act in taking it shall be construed 
for the purpose of giving her the best possible privilege under 
the policy. 


*Chase vs. Phoenix L. Ins. Co. 67 Me. 85. 


Since, by the decision in the Stillwell case, the plaintiff was 
held entitled toa reasonable time after knowledge of surrender 
by the husband in her lifetime to disavow his acts and claim 
her rights, and this secret dealing with the husband without 
attempt at notice by the defendant in the case at bar; why 
may not that reasonable time be considered to be extended 
by these fraudulent acts till such acts are brought to the 
plaintiff's knowledge ? 

This claim is made on the general principle of the cases, 
which hold that the Statute of Limitations concerning actions 
which arise from frauds, does not begin to run till the know- 
ledge of the fraud comes to the plaintiff. 


*Bailey vs. Weir. 12 Bankcy Reg. 24, 
Carr vs. Hilton. 1 Curt. 230. 238. 
Pritchard vs. Chandler. 2 Curt. 488. 


This knowledge on her part does not appear to have been 
before her notice and proof of death and her bringing her 
action on ¢Azs policy which she thereby elects “to have been 
continued tn force” instead of cancelled. 

The defendant having taken a surrender and acted upon 
it in her absence and without her authority, and not having 
issued the paid up policy for the full amount of premiums nor 
done any other act contracted forin the poltcy, are estopped to say 
that, that act which it could not otherwise by law do, was 
not svch as she upon knowledge of the surrender would 
authorize and have authorized if present, and are estopped /o 
say that the policy was not continued by whatever name tt be 
called as provided for her on surrender, unless the other 
choice of adifferent paid up policy be proven to have been made 
by the plaintrff. 

*Miller vm Green. 8 Bingham 106. 
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Because, whoever assumes to act concerning another's 
rights without their assent and in that other’s absence, 
especially if against the law which to be effective against that 
other requires a special and formal assent, and where, as in 
this case, practically the relation of ‘rustee and cestui que trust 
exists, is and ought to be assumed in law to have acted for 
what was x the power of the actor for the other’s best interest, 
to be determined by that other party upon knowledge of 
the act. 


*Story on Agency. §§ 79. 96. 165, 

Paley on Agency by Lloyd. 3. 4. 5. 9. 10. 46. 47. 
* 1 Greenlf. Evi. §§ 14. 15. 22. 38. 204. 207. 
Shep. Touch. 83. 

*Miller vs. Green. 8 Bing. 106. 

*Girard vs. Mut. L. Ins. C. 97 Penn. St. 27. 
Heyward’s Case. 2 Rep. 35 b. 

*Jackson vs. Hudson. 3 Johns. 387. 
*Jackson vs. Blodgett. 16. Johns. 172. 178. 


Waiver or estoppel may be by acts as well as by express 
words, as in 


*Whitehead vs. N. Y. L. Ins. Co. 33 Hun. (N.Y.)4265. 


The defendant has acted secretly as sf the limit of ninety 
days for the plaintiff's benefit, according to its own present 
contest for construction, did not exist or did not apply to her 
case at the time of its action, whitch ts the precise point the 
plaintiff claims, and having done so; shall it be permitted 
now to avatl itself of tts secret act and so perpetrate a fraud? 


*Whitehead vs. N. Y. L. Ins. Co. 33 Hun. 425. 
*Lovell ws. St. Louis Mut. L. Ins. Co. t11 U.S. 272 at foot. 
*Young vs. Mut. Ins. Co. 2 Sawyer. 325. 330. 

*Tindall, C. J. Doe. d. Pearson vs. Kies 8 Bing. 181. 


‘ 


The great injury thereby to the plaintiff to raise ‘a con- 
sideration for the waiver or estoppel, consists principally and 
sufficiently, in the light of its present defence, in z¢s fatlure 
of duty to her in thus dealing secretly with her husband in 
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violation of the law and its trust, and the other and express 
terms of the policy; whether such failure arises from tts gross 
negligence or guilty participation in his fraud, 

This ought to be enough to prevent its raising a plea of 
forfeiture which the law does not encourage or intend to help 
against her, especially in these cases of life insurance by 


non-forfeiture policies. 


Goode vs. Haiiison. 5 B. & Ald. 147. 1§2. 157. 158. 
Fitts. vs. Hall. go N. H. 441. 

*Kentucky Mut. L. Ins. Co. ws. Jenks. § Ind. 103 at foot. 
*Morse vs. Buffalo F. & M. Ins. Co. 30 Wis. 539. 540. 
*Weir vs. Simmons. 55. Wis. 643. 

*Clinton vs. Hope Ins. Co. 45 N. Y. 464. 

*Hoffman vs. AZtna In. Co. 32 N. Y. 405. 


It is practically admitted (page 13, line 39), by the de- 
cision of this casein the Court below, which did not consider 
these acts of the defendant, but merely the failure of the 
plaintiff to demand a paid up policy within go days, that un- 
less this policy was forfezted by the plaintiff's failure to take 
out such fol/icy within ninety days from the 16th day of 
January, 1874, (however contrary to the clause “ THIS policy 
shall not be forfeited etc.,’’) (page 4, line 35), she is entitled 
to recover herein. 


*Goodwin vs. Mass. Mut. L. Ins. Co. 73 N. Y. 491 at top. 


By the facts appearing by the statement of the court upon 
which its decision is based, it does not appear that the plain- 
tiff ever read or was informed of the terms of the policy or 
that they were ever explained to her by anyone to mean what 
ws now claimed by the dcfendant. 

Though the plaintiff does not claim that she is not bound 
by the contract for this reason, she does claim under the 
circumstances of the defendant’s peculiar dealings with her 
husband, that in the absence of such fact of explanation and 
information communicated to her, she should not be bound 
to this construction, unless the terms are soc/lear, plain and 
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unambiguous, that she cou/d not fail to understand it EX- 
ACTLY as the Court below have so unfavorably ruled in 
construing it, seeming merely to consider facts favoring the 
defendant and adverse to the plaintiff. 

Although it is stated (page 13, line 35), that “the /aw of 
New York makes no sfecta/ protection of a married woman 
as to payment of premiums,” yet the common law as well as 
Equity considering their well known incapacity for business, 
favors all women and requires those dealing and making con- 
tracts with a woman, infant or otherwise weak person, or act- 
ing in such a way as toaffect their rights, to exercise greater 
caution to avoid questions of doubt and misunderstanding in 
order to bind them, and that the terms used shall be such as 
BEYOND REASONABLE DOUBT, CANNOT be mis- 
understood by them, unless on proof that they were duly ex- 
plained to them. 

*Story Eq. Juris. § 234. 


It appears, only, in regard to the plaintiff’s knowledge of 
this contract and -policy (page 12, line 2), that she at one 
time in the year 1871 had the folicy and nothing more in her 
possession, and that she made some of the payments of pre- 
mium herself, the others being supposed to have been paid 
by her husband, she having no other connection with it or 
with the defendant, till after his death. 

It was taken out by her husband when living amicably 
with the plaintiff for her and her children’s benefit, by a form 
of application prescribed by the company and only referred 
to in the policy (page 4, line 14), (page 5, line 42), as it re- 
lated to representations therein, and when finally settling with 
the defendant, he must have been seen to be acting so as to 
exctte suspicion of his hostility to her if living, and agaznst 
any possibly living children concerning whom, no report. 
appears to have been made to the defendant. 

If true, that she were dead, and not considering the claims 
of children, it ought to have further excited its suspicion, 
that the husband was acting so much against his own interest, 
if honest, by his taking $260 when it would have been com- 
pelled to give a paid up policy if required for $900.60 payable 
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at his death, the present value of which would have been 
much more than $260, or else to continue the policy for tem- 
porary insurance for the full amount. 

Jf the wife were dead as alleged by him, and the children 
also were dead, and not without, under the statutes, he might 
by the terms of the policy have had it made payable to whom 
he chose, and without payment of any premium for a con- 
siderable time, at least three years, whereas by the new 
policy he took, he would have to begin at once to pay pre- 
miums. 


*Johnson vs. So. Mut. L. Ins, Co. 79 Ky. 403. 


These singular acts, not authorized by the policy, done in 
secret between the husband and the defendant, present 
further the appearance that the husband, having separated 
from his wife in 1872, conceives the purpose of defrauding 
her of her rights under the policy, and within the ninety days 
time, when the wife’s right should have been kept open to 
her on defendant’s present claim, we find the defendant in- 
nocently or otherwise participating in and assisting the fraud, 
without notice to the wife, or attempt to notify her, or requir- 
ing proof of her death or of the death of her children, bene- 
ficiaries, and when the wife, after the death of her husband, 
consults the defendant, she is told, not that the policy has 
been surrendered and cancelled because that would be illegal, 
and would give her the opportunity to repudiate, 


*Stillwell vs. N. Y. Life Ins. 72 N. Y. 385, 
but that tt ts forfeited, concealing the rest. 


*Newell vs. Randall. 32 Minn. 171. 

Goodwin ws. Mass. Mut. L. Ins. Co. 73 N. Y. 491 at top. 
*Whitehead vs. N. Y. L. Ins. Co. 33 Hun. 425. 

“Chase vs. Phoenix L. Ins. Co. 67 Me. 8s. 


This information, erroneous or not, she believed and trusted 
to the defended as the truth and all the truth, till informed 
that there is a question of its truth, when she at once begins 
her action, 
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This pecudtar and unprovided action between the husband 
and the defendant, further appears as. if the defendant. had 
shown the husband a way of getting vid of his wife's right in the 
policy by secrecy, through his failing to pay premium without 
her knowledge, by taking out a new policy to whomsoever 
he would, upon a gain to the defendant of the difference be- 
tween $:y00.60 and the interest and the $260, paid him, in money 
and a new policy (page 12, line 9), of which, as appears by 
the indorsement on the policy February 26th, 1874, $200, 
was in cash and the balance in a new policy. 


*Johnson vs. So. Mut. L. Ins. Co. 79 Ky. 403. 


[f these actions can be sustained, a broad door will be opened 
Jor such frauds against public policy and the law, whitch has 
heretofore done all tt could to protect married women against 
such imposition, and which is opposed to all forfeitures of life 
insurance. 


*Young vs. Mut. L. Ins. Co. 2 Sawyer 330. 


Thus we find the one who might have explained this policy 
to her, who had it in his possession, dealing in mutual con- 
cealment from her with the defendant, the only other one 
having a duty in the permises, in a way to forfeit her rights, 
tf the claim of the defendant be allowed. 

The defendant must have seen enough to incite it to extra 
caution to determine the truth as to the wife’s death, and the 
existence of children, in which events alone by law (page 4, 
line 27), and the terms of the policy (page 4, line 32), could 
it deal with him. 

Nothing was done by them which might have aroused or 
informed her, to the guarding of her vights. | 

It cannot be assumed by the defendant that the plaintiff 
knew of their dealings, because the company believed her to 
be dead, as the facts find, and upon that alone claim to have 
acted ; nor, if living, can they assume that she abandoned 
the policy against her every interest as surrendered and can- 
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celled, and since these could only be done under the Statutes, 
upon due knowledge and by very formal and solemn written 
acts ; but rather, it should be assumed that se chose, in the 
absence of positive evidence to the contrary, what was most 
beneficial to her, “to continue THIS policy in force” for its 
full amount for temporary insurance, not having elected the 
other alternative. 


*Girard vs. Mut. L. Ins. Co. 97 Penn. St. 27. 
Carter vs. John Hancock Ins. Co. 127 Mass. 154. 155. 
*Miller vs. Green. 8 Bing. 106. 


The law will not consider that she willingly and without 
consideration to her abandoned all her rights, and the de- 
fendant was bound to consider that the /usband had no right 
to surrender under the law and the policy, except for one of 
the purposes provided therein and not for cancellation. 

When dealing with a woman’s or infant’s or other weak or 
incapacitated person’s property, especially in their absence 
and holding a position as trustee, that is, and should be con- 
strued by the Court as done, which may be done by the party 
trustee, acting most favorably to their interests. 


*Story Eq. Juris. §§ 222 to 229, 240, 1352. 1350. 
Story Partnership. § 7. 

*Girard vs. Mut. L. Ins. Co. 97 Penn. St. 27. 
*Parsons, C. J. Baker vs. Lovett. 6 Mass. 80. 
*Danl. Ch. Pl. 4th, Amer. Ed. 1871, p. 1188. 


Can a trustee determine his trust for a wife in the manner 
claimed by the defendant, within the time limiting the trust 
without notice ? 


The acts of the plaintiff as affecting the question of for- 
feiture are very few. 

She was falsely informed that the policy was forfeited and 
in the absence of any other information, than probably that 
the premiums were not paid as agreed, took that fromthe 
defendant as all and the whole truth and sought to investi- 


gate that which it cannot be imagined the defendant would 
be very free to communicate, and all the knowledge rested 
with it and its agents. 

All in the policy which, in the limited time it was in her 
posession, she would be expected to notice would be that it 
was non-forfettable, made apparently so for her benefit, and 
purported to contain within itself all provisions for forfeiture 
(page 5, line 16), and a rule to determine its extent of insur- 
ance beyond the last payment of premium, like that provided 
by the laws of Massachusetts. 

She would not be supposed to have studied very closely 
a clause, which is to say the least of doubtful meaning, and 
used in close connection with a provision for some other 
privilege, and which required in the Court below a forced coi:- 
struction upon a technical insurance term, not so used in the 
policy, to see, if by any POSSIBILITY OR SYSTEM OF SYLLOG- 
ISTIC REASONING, the general and accustomed purpose of 
this non-forfeiture policy was limited against the first im- 
pression of “such” words. 

As soon as she becomes aware of the deception or unin- 
tentional falsehood of the company, her action begins and 
from that time, there can be no question of her purpose, by 
giving “due notice and proof of death” (page 12, line 15), 
and being now before this Court in the prosecution of her 
cause. 


All objection as to the time of giving this notice and be- | 
ginning her action is now and thus disposed of, and is not_ 


questioned in the decision, which was entirely upon the con- 
struction, and the facts set forth and the inferences there- 
from if sufficient. 


Goodwin vs. Mass. Mut L. Ins. Co. 73 N. Y. 480. | 
*Brink vs. Hanover F. Ins. Co. 80N. Y. 108. 
Grattan vs. Met. L. Ins. Co. 80N. Y. 281. 


If by reason of any of the acts or neglect of the defendant, 
or otherwise, this policy was not forfetted at the time when 
the defendant claimed and informed the plaintiff, and would 
otherwise have required the plaintiff on knowledge of the de- 
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Sendant’s acts to demand a paid up policy and to repudiate 
all hostile acts under the decision, | 


Stillwell vs. N. Y. L. Ins. Co. 72 N. Y. 385. 


yet such knowledge, not coming to her till after the death 
of her husband, she may then without demanding or taking 
a paid up policy bring action on the original policy, since 
such formal acts would be unnecessary to the purposes of the 
law, which it would not require. 


dodedoe 


The 7hirdand present part of this argument is to consider, 


WHEN, FOR THE PURPOSES OF FORFEITURE, IF AT ALL, IN 
RELATION TO THIS POLICY MADE NON-FORFEITABLE 
‘AFTER TWO ANNUAL PREMIUMS HAVE BEEN PAID” THE 
NINETY DAYS LIMIT IS TO BEGIN TO RUN ? 


This question is not, as wovld appear on a cursory glance, 
as easy to be answered as might be wished, independent of 
the law already referred to, “that a wrong doer is estopped 
to allege his own wrong to let in the Statute of Limitations” 
or any other forfeiture, 


*Lamb vs. Clark. § Pick. 193. 


or of the other principle applied in Bankruptcy cases, “that 
where there has been no negligence or laches on the part 
of the plaintiff, in coming to the knowledge of ‘the fraud . 
which is the foundation of the suit, and when the fraud has 
been concealed or is of such a charagter as to conceal itself, the 


statute (or limitation of time) does not begin to run until 
the fraud is discovered by, or becomes known to, the party 
suing.” 

*Bailey vs. Weir. 12 B. R. 24. 


Carr vs. Hilton. 1 Curt. 230. 
Pritchard vs. Chandler. 2 Curt. 488. 


Unless “zt” has been properly surrendered and cancelled, 
which cannot lawfully be, 


*Cole vs. Knickerbocker L. Ins. Co. 63 How. Prac. 442. 
*Pitcher vs. N. Y. L. Ins. Co. 33 La. Ann. 322. 


there is another and peculiar characteristic of this singular 
policy, which is so contrary in many of its particulars to all 
known policies as to be a subject of curtostty to life insurance 
men and a matter of remark by the highest Court of the 
State in which the Company was organized and did its busi- 
ness, 


*Christy vs. Home. Mut. L. Ins. Co. 93 N. Y. 348. 


and this characteristic will bear some consideration under 
this head of the argument. 

For the purpose of forfeiture for non-payment of premiums 
only, it provides, that the payments are to be made opcea 
year, or “annual payments” which are so spoken of (page 4, 
line 30), (page 4, line 35). 

From the clause in the policy “This policy is made and 
accepted upon the conditions herein contained and hereto 
annexed” (page § line 16), it appears to exclude all other con- 
ditions, except such as are therein expressed as conditions. 


*Chase vs. Phoe. L. Ins.Co. 67 Me. 92. 


It is true, there is an agreement on the face of the policy to | 
pay quarterly (page 4, line 18), but it is no where made a con- 
dttion in the policy zf and “ after two annual premiums have 
becn paid,” whatever it might have been before, that failure 
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to pay guarterly premiums after that, shall forfeit the. policy; 
on the contrary, it is provided that in case of death within 
any year, the amount already patd being sufficient security to 
the company, it “agrees to pay the amount of said insurance 
at their office in the City of New York to the said wife, for 
her sole use, if living, in conformity with the S/atute and if 
etc.,” “the balance of THE years premium, tf any, being first 
deducted therefrom.” (page 4, line 30), 


*Girard vs. Mut. Ins. Co. 97 Penn. St. 27. 
*Carter vs. John ilancock L. Ins. 127 Mass. 154. 155. 


It will be noticed particularly that this is not the balance 
of the guarterly premiums for the year, showing that it thus 
provides an extra non-forfeiture security ; practically meaning 
when taken as a whole, that “after two year’s premiums 
have been paid,” if premiums not more than for one year are 
in arrears, the company secures itself, by deducting the 
balance of the year’s premium already begun, from the amount 
to be paid on death within that year according to the face of 
the policy, thus running it along, “after two year’s pre- 
miums have been paid,” as a non-forfciture policy, year 
by year, and so providing the insured against loss. 

If it does not mean exactly this, this interpretation in favor 
of the insured is just as clear as any other, as it is certainly 
very difficult otherwise to understand what this clause means, 
unless this be its meaning when taking in connection with 
the language in reference to non-forfeiture (page 4, line 35), 
to wit, “ ¢#zs policy of insurance after two azuual premiums 
shall have been paid thereon, sha// not be forfeited or become 
void by reason of onu-payment of premium.” 

~ Now, though the time when the azzza/ premiums shall be 
paid to prevent forfeiture is not fixed in absolute terms, it 
may fairly be assumed that not more than one year’s pre- 
mium shall be in arrears before the ninety days limit for 
choice, if necessary on failure should begin to run, and one 
year’s premiums were certainly not in arrears under this policy 
at the time of the death” and two year’s payments and more 
(nearly five years) had been made. : 
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The plaintiff claims that, whatever uncertainty there is (if 
at all) as to the time in the year when the annual premium 
should be paid, which would seem to be at farthest, at the end 
of the policy year, this uncertainty is not her fault, any more 
than any other doubt in the policy. | 

The clause giving the right to deduct a whole year’s pre- 
mium from the $5000, in the absence of definite and clear 
conditions on the face of the policy (page §, line 16), is cer- 
tainly for the benefit of the defendant, and sufficient for its 
protection, and if the year had just begun, it would result in 
its deducting without having earned it, something in the 
near neighborhood of $189.60 from the sum to be paid at 
death. 

If it is a possible construction, or the language is so vague 
that the plaintiff, a woman, may have been confused by it into 
a belief, that it was only by a failure to pay for one year, to 
wit, one year in arrears, being required to work a forfeiture 
and call upon her then, (if at all required within ninety days 
to make some choice, which she denies as before to be 
necessary unless she desired the lesser policy), and the death 
happening Sept. 17th, 1874, within one year of the last pay- 
ment of premium, Oct. 16th, 1873; the plaintiff's notice and 
claim of loss being found to have been duly made, the com- 
pany must pay and ought to have paid her on demand, at the 
death, after 30 days the amount of the policy according to its 
terms less $142.20 the balance of ¢ke year’s premiums since 
the last payment, up to and including the time of the death. 

The only provision for forfeiture in the policy according to 
its terms (page 5, line 16), was by any misrepresentation in 
the application. 


("see Moulor ws. Amer. Ins. Co, 111 U.S. 341. 342.) 


This was manifestly only for the purpose of avoiding the 
perpetration of a fraud on the defendant by false represen- 
tations as to health etc., and was so made a part of the 
policy and therein referred to (page 4, line 14), (page 5, line 41), 
in such a manner as to remove apprehension as to any other 
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purpose of reference, after the insertion of the non-forfeiture 
clause. — 


*Chase vs. Phoenix L. Ins. Co. 67 Me. 85. 


To make quarterly payments a condition precedent, and so 
to forfeit for non-payment thereof, language zx the policy 
itself like that in Howell vs. Knickerbocker L. Ins. Co., 44 
N. Y., 276 is and was customary and requtred, to make the 
meaning clear, and unquestionably and to any mind expresses 


that intent. The language there used was, 


“And it is hereby agreed that this policy may be continu- 
ed in force from time to time until the decease of the said 
George R. Howell, provided that the said assured shall duly 
pay or cause to be paid to the said company annually, on or 
before the 15th day of July, in each and every year, the sum 
of one hundred and thirty eight ,5% dollars.” 

Even in this case the Court seized upon circumstances less 
favorable then those in the case at bar, for the purpose of 
accomplishing the beneficial end of the insurance, and against 
Jorfeiture found for the assured by a majority opinion. 

By the construction of the policy at bar which is presented 
under this third head of argument thereon, its peculiar 
language shall have a useful effect towards its beneficiary, 
and such construction cannot harm the company, which is 
alone at fault for sts obscurity, whose laws and _ rules for the 
consideration which it had received in premiums, would have 
contained this policy except, under the present contention 
of the defendant, for this technical objection of failure on the 
party of the plaintiff to accurately nnderstand her rights and 
claim them tn form, through her ignorance of facts known. 
only to, and concealed by the defendant. 

The defendant, as the case finds, has received upon the 
policy $901.20 and interest, though it may in its own wrong 
have paid out $260. 3 

The above argument is not affected by the fact set forth 
that the application stipulated “that a neglect to pay pre- 
mium on or before the day it becomes due, shal] render the 


policy #ull and void and forfeit all payments thereon uniess 
otherwise specially provided for in the policy.” 


(see policy page's, line 16) 


Thus providing in a singular way, not for forfeiture of the 
policy, but of the premiums, and attempting contrary to com- 
mon usage to make #u// and vord one instrument by another 
made prior thereto and by condition subsequent, which is not 
favored by by the law and the Statutes of the State where 
the contract is made. . 


*Eadie vs. Slimmon. 26 N. Y..9. 

*Sands vs. N. Y. L. Ins. Co. 50 N. Y. 626. 
*Cohen vs. N. Y. L. Ins. Co. 50 N. Y. 6ro. 
Stillwell vs. Mut. L. Ins. Co. 72 N. Y. 385. . 
*Whitehead vs. N. Y. L. Ins. Co. 33 Hun. 425. 


And besides this there is a special provision in the policy 
for non-forfeiture (page 4, line 35), which seems to meet this 
requirement of the application, and to dispose of the question 
of forfeiture and-annulling of the policy, when two: annual 
premiums had been paid. 

This being the form of defendant's policy which was taken 
out (to wit, non-forfeiture), the plaintiff may reasonably by 
the use of this form of policy and the provision (page 5, line 
16), that she was only bound by the conditions therein ex- 
pressed, have been so misled to: believe that this provision 
of the application, which does not refer to a non-forfeiture 
policy, if otherwise effective, was thus disposed of. 

If there is any uncertainty that arises by putting such an- . 
usual condttionsin such aséparate instrument,referred to in the 
policy zot as containing conditions as to payments of premium 
but only as to representations made to the company, not in 
dispute in the present case ; the defendent must as the party 
omitting them in the contract itself (see policy page 4), be 
subject to whatever inconvenience may result from their not 
having definitely incorporated them in the contract made for 
the use of the plaintiff, and thereby bringing them clearly 
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to her knowledge, (the application always nen in its 
possession). 


*Swayne J. in Brittan vs. Barnaby. 21 How. 536. 
*Chase vs. Phoenix L. Ins. Co. 67 Me. 92. 


They are referred to in this policy as to their bearing on rep- 
resentations by which the policy should be forfeited (page 4, 
line 14), (page §, line 16), (page §, line 41), and not other- 
wise. 

With all these facts and acts before it, though not upon so. 
full argument or consideration, the Court below have, in con- 
struing this isolated clause alone, held contrary to what 
appears by the terms used, that, the orzginal policy is ot the 
one which “ shall be continued” when the plaintiff desires, 
but that another and new policy shall be taken out in any 
even, which is called by the Court a pazd up policy: 

It also held “that the old policy was and could be forfeited” 
(page 13, line 38), notwithstanding the express words of the 
policy, speaking last, that it “should not be forfeited or become 
void by reason of the non-payment of premium after two annual 
premiums had been paid, and that it was made and accepted 
on the conditions therein expressed.” (page 5, line 16). 

To such interpretation, the plaintiff c/early should not be | 
bound, since the policy itself says, “z¢” shall be continued 
if anything, for the time, to fix which the rule is given. 

How can this language be forced beyond its ordinary 

" _ beneficial purpose to mean another policy ? And if not another 
policy, we are brought face to face with another, positive, 
inconsistent and unlawful requirement, that the o/d must be 
surrendered, to make way for the new. 

If the language does not require another policy, or if know- 
ledge of the defendant’s acts did not come to the plaintiff 
till after the death of her husband, the defendant having the 
old policy surrendered into its possession and acting for the 

best interests of the plaintiff, as it must be assumed to have 
acted, when it acted in her absence and without her assent ; 
the plaintiff contends she is entitled to consider, that the 


69° 


policy was so kept and continued im force for her benefit 
(page 12, line 21), rather than cancelled for her injury, (the 
defendant being estopped by its action within the ninety 
days to deny this,) 


— 


*Cole vs. Knickerbocker L. Ins. Co. 63 How. Pr. 442. 
*Pitcher vs. N. Y. L. Ins. Co. 33 La. Ann. 322. 


and that so far as anything appears in the case to the con- 
trary, she is entitled to have the decision, “that the policy 
was forfeited by the neglect to pay premiums and to call fora 
patd up policy,” 


(*Whitehead vs. N. Y. L. Ins. Co. 33 Hun. 425.) 


reversed as too limited and too much against her, and to have 
the case remanded, for such action as the Court shall consider 
meet upon the facts presented, or for hearing as to further 


facts desired. 
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SUPREME COURT OF THE UNITED STATES. 
October Term, 1885. 


No. 167. 


ABBY BALL KNAPP, PLAINTIFF IN ERROR, 


VS. 


THE HOMGEOPATHIC MUTUAL LIFE INSURANCE 
COMPANY. 


DEFENDANT’ S BRIEF. 
A. 


The contract upon which the plaintiff bases her claim is 
a written contract, in precise terms, with certain clear and 
definite conditions to be complied with, within a stated period, 
to wit, ninety days from the default of payment of a premium, 
upon the policy which constitutes the contract. Unless the 
plaintiff was deceived into quietude by the fraud of defendant 
during that ninety days, she, having failed to comply with 
the stated conditions, cannot recover. 


B. 


The plaintiff now contends that the act of the defendant 
in cancelling the original policy, at the request of plaintiff's 
husband and without.her knowledge, constituted such fraud 
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or laches that it is estopped from setting up the ninety days’ 
limitation. But the Court below, Lowell, J., expressly finds 
(Transcript of Record, page 15) that “the fact that the hus- 
band fraudulently procured a cancellation of the policy by 
the misrepresentation that the plaintiff was dead was not 
relied on by her as a ground of recovery.” And in the same 
connection the Court adds that the counsel on both sides 
were asked whether the case of Stillwell vs. Mut. Life Ins. 
Co. 72 N. Y., 385, had any bearing upon this case, and “ both 
agreed that it had not.” It further appears (page 15) that 
“in this case z¢ was agrecd that the unlawful act of the hus- 
band might be disregarded as having had no actual effect 
upon the conduct of the wife by preventing a payment of 
premium or an election as to kind of policy to be taken out 
after the failure to. pay in January, 1874; that there was 
nothing in the cancellation of the policy which implied an 
estoppel on the defendants in any way. 


C. 


The above findings are in matters of fact. The Report 
states (Opinion of Court, page 14) that “the parties waived 
a trial by jury, and I (Lowell, J.) have heard the case partly 
on a written statement agreed to by them and partly on oral 
testimony.” 

The agreed facts have been quoted above (B). As the 
oral testimony is not reported, the findings of fact by that 
Court are final. 


D. 


There remain only to be considered such matters of law 
as were argued, and decided by the Court. “The only point 
argued was the construction of the clause of the policy 
already recited.”’ This refers to the ninety-day limitation 
clause referred to above (A) and recited in Opinion of the 
Court, Transcript, page 14. The only question, therefore, 
before this Court is the construction of the aforesaid clause. 


I. 


At the time the insurance was applied for and effected and 
the policy made and issued, and until the death of plaintiff's 
husband, all parties interested in the insurance resided in 
New York City. The defendant was and is a corporation - 
organized under the laws of and doing business in New York, 
and the application for insurance was made and the policy 
issued in New York. The /er /ocz applies to, governs and 
‘controls the contract. — ; 


Green vs. Curtis. 3 Cliff. 507. 

Lee ws. Selleck. 33 N. Y. 615. 
McAntrim vs. Bloom. 2 Dun. 157. 
Baldwin vs. Sherman. 1 Rob. 109. 
Kelso vs. Tobin. 52 Barb, 125. 

Dick vs. Johnson. 2 Keyes 348. 
Goulding vs. Davidson. 26 N. Y. 604. 


IT. 


There is no non-forfeiture law in New York as to life 
insurance policies, and hence there is in this case no liability 
of defendant beyond the direct terms of the contract em- 
bodied in the policy sued on. 


Desmaszes vs. The Mut. Ben, L. I. Co. Ins. L. J. Vol. 7, p. 926. 


ITT. 


By its terms the policy was not to be absolutely forfeited 
by reason of non-payment of premium when due, nor was it 
to be absolutely continued in force; but the party insured 
was entitled to have it continued in force for a certain period, 
upon conditions named therein. 


IV. 


The conditions under which the party could have the 
insurance continued were as follows: 


Ist. The net value of the policy at the time when the 
first premium became due and was unpaid was to be ascer- 
tained in a prescribed manner. 


2d, Four-fifths of that value was to be considered as a 
net single premium for temnorary insurance for the full sum 
five thousand dollars ($5,0uv), for a time to be ascertained, 
and a paid-up policy issued therefor; or 


jd. The party at his option could receive a smaller paid- 
up policy (for life) for the full amount of premium paid by 
him. : 


gth. Provided (and this word “provided” refers to the 
entire immediately preceding clause in the policy, which is 
included in quotation marks) that unless the original policy 
be surrendered and sach paid-up policy, (2. ¢., of that particular 
quality or character specified, either a temporary policy for 
$5,000 for a time to be fixed by computation, or a smaller life 
policy for the amount of premiums paid,) “shall be applied 
for within ninety days after such non-payment of premium as 
aforesaid, then the original policy was to be void and of no 


effect.” 


V. 


There was no hardship in this agreement to the insured, 
but a vital necessity to the insurer. 

Even after default the contract offered liberal terms to the 
assured to reinstate herself. by surrendering her policy and 
applying for and taking out a new one, either for $5,000 for 
a temporary period, or for the amounts of premiums thereto- 
fore paid, at her option, at any time within ninety days. 
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VI. 


“Though a Court of Equity will relieve from a penalty or 
forfeiture introduced for the purpose of security, in case com- 
pensation can be made, it cannot interfere to give it a priv- 
ilege which by the contract could only be acquired by the 
payment of money (a performance of an act) at a stated 
period, such payment (or performance) being the stipulated 
condition upon which it was conferred.” | 


Robinson vs. Cropsey, 2 Edw. Ch. 138. 
2 Fonbl. on Equity, page 4265, etc. 


‘VII. 


Time in the payment of premiums is of the substance of 
the contract, and therefore cannot be relieved except by the 
express terms of the contract. 


Pitt vs. Berkshire Life Ins. Co. 100 Mass. 504. 
Bigelow vs. State Ass. Ass’n. 123 Mass, 113. 


VIII. 


For these reasons forfeitures in life insurance are looked 
upon more favorably than in other cases, and we find no case 
where equity has given relief on the general ground of juris- 
diction to relieve against forfeitures. 


Robert vs. N. E. Mut. Ins. Co. 1 Disney 355. 
Bradley vs. Chenango Ins. Co. 3 Hill 161. 


IX. 


The whole scheme of life insurance is based upon certain 
elements, which must be sustained or the business cannot 
exist. Among these elements may be enumerated — 


Ist. The chances of lives. | 

2d. The chance of forfeitures which in a given amount of 
business is found to average a given proportion. 

jd. The prompt payment of all premiums and their invest- 
ment at interest. 

The man or woman of ordinary prudence need incur no 
forfeiture, and this business seeks to deal only with such, 
and could not pay them promptly if it did not exact prompt- 
ness from others. Now if courts interfere with any of the 
above elements—say, invent new life tables and enforce their 
use on the Company, or ‘ree all life policy holders from the 
effects of their negligence or calculation, or absolve them 
from prompt payment of premiums—the whole business 
must fail. 


Bliss on Life Ins. 262-264, 

Pitt vs. Berkshire Life Ins. Co. 100 Mass. 500. 
Robert vs. N. E, Mut. Life Ins. Co. 1 Disney 355. 
Union L. I. Co. vs. McMillen. 3 Ins. Law Journal 457. 


X. 


The non-surrender of the old policy and application for a 
new one was a substantial fact. 

The defendant is a mutual company. By its charter, its 
profits are to be annually divided among its members, All 
the assured are entitled to participate therein. 

A company on making an estimate of their liabilities to 
declare a profit must know what their liabilities are, what 
policies are in force and what not; and in order to be able to 
do that, it fixes in all its contracts a period during which a 
holder of a policy on which a premium is not paid may sur- 
render his old policy, and, at his option, apply for and receive 
a larger policy for a stated time or a smaller policy for life; and 
if neither is applied for during said period, then the dormant 
right, not asserted nor demanded, shall be void and no longer 
estimated as a liability. The premiums already paid on such 
forfeited policies are, therefore, divided among the other 
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policy holders, and the capital which had been reserved to 
meet them is distributed according to the rules of the 
Company. 


XI. 


It would be most unjust in any event to extend the period 
of choice beyond the term expressly agreed ; otherwise, sup- 
pose the assured were by the contract to have his choice for 
ninety days between a paid-up policy for $5,000 for three 
years, or a paid-up policy for $750 for life; if the Court can 
extend this time at all they can extend it for the whole three 
years, so that the party to be benefited can receive-the full 
benefit of both conditions, z.¢., if the death occurs within 
the three years, the beneficiary takes the whole $5,000; and 
if the death does not occur, then on the day before the ex- 
piration of the three years and when the premium has 
actually been used up, he can elect to take a paid-up policy 
for the smaller sum for life. 

Indeed, in this case, no proof of death was made—no choice 
between the large temporary or small life policy was made— 
no application for a new policy for either, until more than 
three years had expired. 

But this case is not to be decided upon its equity but upon 
the law. Lord Mansfield says, “Zhe contract depends upon 
an event taking place. Theres no latitude, no equtty ; the 
only question ts, has that event happened.” 


Bliss on Life Ins., p. 49. 


XII. 


There has been no act or omission on the part of the 
Company that can be treated as a waiver of such forfeiture. 


XITTI. 


Provisions as to limitation are valid. 


Amesbury vs. Bowditch. Mut. F. I. Co. 6 Gray 596. 
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This ninety days limitation was a condition subsequent in 
the contract, or as it is sometimes called, a condition pre- 
cedent to the right of recovery. 


XIV. 


“From the very nature of the case the party seeking his 
indemnity or payment under the contract must bring his 
case within the provision of the instrument he is undertaking 
to enforce. The burden is on the plaintiff to present a case 
in all respects conformas'e to the terms under which the 
risk is assumed.” | 


Campbell vs. N. E. M. L. I. Co. 98 Mass. 381. 


KV.:. 


As a general rule a breach of any of the conditions of the 
policy terminates the contract. 


Bliss on Life Ins., p. 272. 


XVI. 


Default in payment of premium was made Jan. 16, 1874. 
By its own terms the policy sued on became null, void and 
of no effect on the expiration of ninety days from such 
default, z.e., on the 16th day of April, A.D. 1874. 


XVII. 


The plaintiff having forfeited all her conditional rights 
under the contract, and the policy being, by its own terms, 
null and void, she cannot revive a defunct policy or claim a 
new one after the policy had expired. 


eo 


- XVIII. 


In Caroline P. Bard vs. United States Life Ins. Co., a case 
almost precisely similar to the one at bar, tried in the 
Supreme Court of New York, March Term, 1877, Van 
Brunt, J., says: 

“This claim clearly limits the right to make a claim 
against the Company in case the policy has lapsed to a period 
of twelve months thereafter. I see no reason why this 
limitation should not be enforced to the same extent that a 
similar limitation has been sustained in policies of fire 
insurance. These policies allow the assured in case of loss 
a certain period in which to commence his action or forfeit 
all claims against the Insurance Company. These limitations 
have been upheld and the assured has been held to be bound 
by them.” 


Amesbury vs. Bowditch. Mut. F. I. Co. 6 Gray 596. 
It necessarily follows therefore that no right having been 


asserted under the policy within the time limited by its terms 
no action can be maintained thereon. 


XIX. 


Plaintiff cannot claim that she had no knowledge of her 
liability. In the original application for insurance, it is 
agreed and stated that “any neglect to pay the premium on or” 


before the day tt becomes due, shall and will render the policy 


null and void and forfeit all payments made thereon unless 
otherwise specially provided for in the policy.” 


Baker vs. Union Life Ins. Co. 43 N.Y. 283. 


ve 
4 
i 
: 
” ° 
‘ . 
7 “ 
' 
. 
; 
- 
. 
| 7] 
eB 
Pel ie en ee ee oe 
yO ET gence - 
ey ‘ a se 
hal 
: : 
se 
A a 
« 
a 
a : 
. a are 
aes 
é 
] a 


® : “ 
oo ay 


cat te og SRNR 
fxs GOMES 


ean Oy 2 ‘| 
yea * 3: <x ae 
pe Ce a oe ae 


Wh 
2. 


ie neem a ba cee ne 


4 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1=84. 


No. 382. 


L. M. MARSHALL, PLAINTIFF IN ERROR, 


VS. 


STEPHEN HUBBARD. 


IN ERROR TO THE CIRCUIT COURT OF THE. UNITED STATES FOR THE 
EASTERN DISTRICT OF WISCONSIN. 
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L. M. MARSHALL VS. STEPHEN HUBBARD. : 1 


1 UNITED States OF AMERICA, Eastern District of Wisconsin : 
Circuit Court of the United States for the Eastern District of 
Wisconsin. 


Ata stated term of the circuit court of the United States for the 
eastern district of Wisconsin, begun and -held according to law, at 
the city of Milwaukee, in said district, on the first Monday (being 
the second day) of January, A. D. 1882. 

Present: The Honorable Charles E. Dyer, district judge, presid- 
ing. Also present Fink, marshal, and Edward Kurtz, clerk. 

Among other the following proceedings were had, to wit: 

STEPHEN HUBBARD 
v. At Law. 
L. M. MarsHA.t. 


Be it remembered that heretofore, to wit, at a stated meeting of 
said court begun and held at the city of Milwaukee on the first 
Monday (being the third day) of January, A. D. 1881, and on the 
eighty-second day thereof, to wit, on the second day of May, A. D. 
1881, present, the Hon. Charles E. Dyer, district judge, presiding, 
the following proceedings were had, to wit: 


Order Docketing Case from State C't. 


STEPHEN HuBBARD 


v. At Law. 
L. M. MarRsHALL, — | 
2 This day came the plaintiff, by his counsel, Mr. J. D. Mark- 


ham, and presented tg the court copies of the process, plead- 

ings, and proceedings in this cause, certified from the circuit court 
for Brown county, in this district, pursuant to an order of said 
court removing said cause to this court, including copies of the pe- 
tition and bond of said plaintiff required by law for such removal, 
and said order of removal. | 

Whereupon it is ordered by the court that the said copies be filed, 
and that the cause be entered on the law docket of this court, and 
be proceeded with in the same manner as if it had been commenced 
her by original process. 

Which copies are as follows: 


5) Summons. 
In Circuit Court, Brown County. 


STEPHEN HuBBARD vs. L. M. MARSHALL. 


a 


To the above named defendant: 


You are hereby summoned and required to answer the complaint 
in this action, a copy of which is herewith served upon you, and to 
serve a copy of your answer to said complaint on the subscriber, at 
his office in the city and county of Manitowoc, Wis., within twenty 
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days after the service of this summons and complaint upon you, 
exclusive of the day of such service; and if you fail to answer the 
said complaint within the time aforesaid the plaintiff in this action 
will take judgment against you for the sum of four thousand one 
hundred and fifty-two dollars and thirty-nine cents ($4,152.59), with 
interest thereupon from the first day of January, 1876, at ten per 
cent. per annum, besides the costs of this action. 
Dated at Manitowoc, Wis., this day of January, 1876. 
| J. D. MARKHAM, 


Plaintiff’s Atty, residing at Mantiwoc, W's. 


STATE OF WISCONSIN, | 
Brown County, J 


S88: 


I hereby certify that I per onally served the within summons and 
annexed complaint upon L. M. Marshall, the within-named defend- 
ant, by showing him the original summons and complaint, 

{ and delivering to and leaving with him true copies thereof, 
at the city of Green Bay, in the county of Brown, on the 3rd 

day of February, A. D. 1877. : 

DANIEL LEE, 

Sheriff .of Brown County, Wis. 


Fees, $2.50. 


Filed Sept. 19, 1879. EDM. P. BOLAND, Clerk. 


Complaint. 
In the Cireuit Court, Brown County. 
STEPHEN Hupparp vs. L. M. MARSHALL. 


The plaintiff in the above-entitled action respectively shows unto 
this court that on the 25rd day of May, A. D. 1874, the said defend- 
ant, L. M. Marshall, became, and was, justly indebted to the said 
plaintiff in the sum of five thousand and thirty-five dollars and 
sixteen cents (0,055.16), and in consideration thereof, and for the 
purpose of securing the payment of that debt, the said defendant, 
LL. M. Marshall, duly executed, under his hand, and delivered to 
said plaintiff, Stephen Hubbard, his two certain promissory notés in 
writing, bearing date on the said 23rd day of May, A. D. 1874, in 
and by which, in one of said notes, the said defendant, L. M. Mar- 
shall, promised, ene year after the date thereof, for value received, to 
pay to said plaintiff, Stephen Hubbard, or order, the sum of two 

thousand five Kundred and seventeen dollars and fifty-eight 

cents (2,517.58), at the First National Bank of Green Bay, 

Wis., with interest thereupon at and after the rate of ten per 

cent. per annum, which said certain promissory note is in, the 
words and figures following, viz: 


$2,517.08. GREEN Bay, Wis., May 23rd, 1874. 


“For value received, one year after date I promise to pay to 
Stephen Hubbard, or order, two thousand five hundred seventeen 
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& ;58; dollars, at the First National Bank in Green Bay, with in- 
terest at the rate of ten per cent per annum until paid. i 


(Signed) | L. M. MARSHALL. 


That said plaintiff, Stephen Hubbard, is now the lawful owner 
and holder of said note, and that although the said plaintiff, Stephen 
Hubbard, has duly demanded and requested the said defendant, L. 
M. Marshall, to pay the same, the said defendant hath hitherto and 
still doth refuse and neglect to pay the same, or any part thereof, 
except the sum of three hundred and _ sixty-five dollars and eleven 
cents paid and endorsed on the back of said note on the 5th day of 
November, A. D. 1875. That there still remains due and unpaid 
on said note the sum of two thousand five hundred and fifty-nine 
dollars and fifty-four cents (2,559.54), with interest thereupon at the 
rate of ten per cent. per annum from the Ist day of January, A. D. 
1876. That on the other of said note so executed and deliv- 

ered to said plaintiff as aforesaid the said defendant, L. M. 


; @ 6 Marshall, promised, eighteen months after the date thereof, 
s ’ > e ° e ° 

; ¥ for value received, to pay the said plaintiff, Stephen Hub- 
= bard, or order, the further sum of two thousand five hundred and 


seventeen dollars and fifty-eight cents, at the First National Bank 
of Green Bay, with interest thereupon at the rate of ten per cent. 
per annum until paid, which said certain promissory note is in the 
words and figures following, viz: 


Fan, o8 
ig wie oer tee 


4 “$9 5175S. GREEN Bay, Wis., May 23rd, 1874. 
4 “ For value received, eighteen months after date I promise to pay 
to Stephen Hubbard, or order, two thousand five hundred seventeen 
& +8, dollars, at the First National Bank in Green Bay, with inter- 
est at the rate of ter per cent per annum until paid. 


(Signed) | “L. M. MARSHALL.” 


a 
4 


That said plaintiff, Stephen Hubbard, is now the lawful owner 
and holder of said note, and that although the said plaintiff has 
duly demanded and requested the said defendant, L. M. Marshall, 
to pay the same, the said defendant hath hitherto and still does re- 
fuse and neglect to pay the same, or any part thereof, except tha 
sum of three hundred and seventy-seven dollars and sixty-threa 
cents paid and endorsed on the back of said note on the 25th day of 

November, A. D. 1875, and the further sum of nine hundred 
7 and forty-five dollars and seventy-one cents, paid and en- 

dorsed on the back of said note on the Ist day of January, 
y A. D. 1876. That there still remains due and unpaid on said note 
| the sum of one thousand five hundred and ninety-two dollars and 
| eighty-five cents, with interest thereupon at the rate of ten per cent. 
| per annum from the Ist day of January, A. D. 1876. 

That there is now justly due and owing said plaintiff from said 
deft on both said notes, together, the sum of four thousand one hun- 
dred and fifty-two dollars and thirty-nine cents, with interest there- 
on at the rate of ten per cent. per annum from the 1st day of Jan- 
uary, 1876. Wherefore said plaintiff demands judgment against 


SS a IRE It is, 
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said defendant for the sum of four thousand one hundred and fifty- 
two dollars and thirty-nine cents, with interest thereon at the rate 
of ten per cent. per annum from the Ist day of January, A. D. 1876, 
besides the costs of this action. 

J. D. MARKHAM, 


Piaintiff’s Atty. 


STATE OF WISCONSIN, 

County of Manitowoc, | 
J. D. Markham, being duly sworn, says: That he is the plaintiff’s 
att’y in the above-entitled action; that he has read the foregoing 
complaint, and knows the contents thereof, and that the same 1s 
true, of his own knowledge, except as to those matters therein stated 
to be upon information and belief, and as to those matters he 
8 believes it to be true. Deponent further saith that the reason 
the verification of said complaint is not made by the plain- 
tiff herein is that said plaintiff is not a resident of the State of Wis- 
consin, but is a resident of the State of Texas, and that the said 
plaintiff is not now within the county of Manitowoc, Wis., where his 
said attorney resides. That deponent’s knowledge is derived from 
the plaintiff’s & def’t. That deponent has the possession of the two 
promissory notes mentioned in the foregoing complaint, and infor- 
mation given deponent by plaintiff, in letters received by deponent 
from said plaintiff, also from admissions made to this deponent by 

said defendant, by way of letter written by def’t to this deponent. 


J. D. MARKHAM. 


Subseribed and sworn to before me, this 30th day of January, A. 
D. 1877. 


SS - 


| FRED. HARRIS, 
Notery Public, Manitowoc County, Wisconsin. 


Filed Sept. 19, 1879. EDM. P. BOLAND, Clerk. 


Answer. 
STATE OF WISCONSIN : 
In Circuit Court for Brown County. 
STEPHEN Hupparp, Pfft, vs. L. M. Marswatt, Def’t. 


The defendant in the above-entitled action, for answer to the 
plaintiff's complaint herein, respectively shows to the court 
9 and alleges: ; 

I. The defendant denies that on the 23d day of May, 1874, 
or that he at any other time became or was in any manner in- 
debted to the plaintiff in the sum of five thousand and thirty-five 
dollars and sixteen cents ($5,035.16), or in any other sum of monev 
whatever. : 

II. ‘The defendant admits that he made, executed, and delivered 
the two promissury notes to the said plaintiff, as described in his 
said complaint, and admits the several payments as endorsed 
thereon, and that plaintiff is the holder of said notes. 
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III. And defendant alleges that both of the said alleged’ promis- — 
sory notes was made, executed, and delivered by the defendant to 
the plaintiff in consideration of the sale and assignment to him by 
Nichelas Gillin & Hugh Monroe of a certain instrument in writing 
commonly called an agreement or contract, made and entered into 
by and between the said plaintiff and Nicholas Gillen and Hugh 
Monroe, bearing date April 6th, 1873, a copy of which agreement and 
contract is hereto annexed, marked Schedule “A,” and hereby made 
a part of this answer; that said assignment or agreement was duly 
made, and the said notes made and delivered by and with the express 
understanding and agreement, by and between the said plaintiff and 

this defendant, the plaintiff guarantee- that there was then stand- 
10 —_— ing, being growing in and upon the real estate in said agreement — 

or contract as aforesaid described, at the least, three million 
feet of good, sound, merchantable pine timber, fit to be manufactured 
into lumber and shingles, ¢ and the plaintiff then and there cove- 
nanted and agreed that there was the full amount of three million 
feet of pine timber on said land and premises as aforesaid; and if 


_there was not that amount of timber on said premises as aforesaid, 


then this defendant was only to pay in proportion to the amount of 
timber that there was in fact upon said real estate, and for no other 
consideration whatever was said notes made and delivered as 
aforesaid. And the defendant alleges that he removed from 
said real estate all of the said pine timber, under said agreement, of 
every kind and quality, and that the total amount of pine timber 
upon the said real estate at the date of the giving of said promissory 
notes was only one million seven hundred and sixty-two thousand 
eight hundred and thirty-six feet t, and no more (1,762,836). That 
except as aforesaid there never was any consideration for the giving 
of the said promissory notes or payment of the same by the de 
fendant. 
The defendant further shows that he has paid the plaintiff in full 
for all of said pine timber aforesaid. 
11 Save as hereinbefore admitted, traversed, or denied, the de- 
fendant denies each and every allegation in said plaintiff’s 
complaint contained, and avers that no allegation thereof is true. 
Wherefore defendant demands judgment against the plaintiff for 
costs, or for such other or further relief in the premises as may be 


just and equitable. 
ORLO B. GRAVES, 
Def't’s Att y. 
STATE OF WISCONSIN, |... 
Brown County, Sala 


L. M. Marshall, the defendant above named, being first dulv sworn, 
on oath says: That he has read the foregoing answer and knows 
the contents thereof, and that the same is true of his own knowledge. 

L. M. MARSHALL. 


Subseribed and sworn to before me, February 10th, 1877. 
ORLO B. GRAVES, 
Notary Public, Wis. 
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This agreement, made and concluded this twenty-sixth day of 
April, A. D. 1873, by and between Stephen Hubbard, of the county 
of Manitowoc and ‘State of Wisconsin, party of the first part, and 
Nicholas Gillin and Hugh Monroe, of the town of New Denmark, 
Brown county, in said State, parties of the second part, witnesseth : 
. That the said parties of the second part hereby agree and bind 
themselves and their legal representatives to pay, or cause to be paid, 
to the said party of the first part, his heirs or assigns, the sum of 

nine thousand eight hundred and eight dollars ($9,808.00) 
12 in the manner following: 
In twelve equal quarter annual payments or installments 
of eight hundred and. seventeen and ;*%, dollars each, to wit: 

The first payment to be made on the first day of August, A. D. 
1873, and one payment of eight hundred and seventeen and 3% 
dollars every three months thereafter until paid, to wit, on the first 
day of November, 18753; on the first day of February, M: ay, August, 
and November, 1874; on the first day of February, May, August, 
and November, 1875; and on .ne first dav of February and May, 
1576. 

The said payments to be made to the party of the first part or to 
his order, and the same being intended to apply, when fully com- 
pleted, as the purchase-money of the following tract, piece, or parcel 
of land, to wit: 

The west half of the northeast quarter of section number eleven 
(11) and the northwest quarter of section number twelve (12), all in 
town number twenty-two, range number twenty-one ce Except- 
ing and reserving to the said party of the first part all the white 
oak timber standing, lying, and being on said west half of the north- 
east quarter of section eleven (11) aforesaid, and also to apply as the 

purchase-money of the pine timber and the whole thereof now 
13 standing, lving, and being on the south half of section number 

twelve (12), in town number twenty-two, range number 
twenty-one aforesaid. Which said pine timber is to be eut and 
taken off in accordance with contracts heretofore made in the sale 
of said land, and also before the time has run on tax titles: and 
further, said payme nts are intended as the purchase price of the pine 
timber and the whole thereof now standing, lving,and being on the 
east half of ora northwest quarter of section number eighteen, town 
twenty-two, range twenty-two east, and on the west half of the south- 
east, and the east half of the southwest, quarter of section number 
eleven, town twenty-two, range twenty-one east, all of which above- 
deseribed lands are situated in the county of Brown, Wisconsin. 

The said parties of the second part hereby agree and covenant 
that all the pine timber that 1s cut on said lands is to be manufact- 
ured at the mill now beine built on the old site of the mill form- 
erly owned by Hugh Monroe in the town of New Denmark, in said 
county. 

And said parties of the second part further covenants and agree 
that one- four th of all moneys for the sale of the lumber and shingles 
manufactured and sold shall be held by the purchaser or purchase rs 
of the same, to be applied to the payment of the installments that 


on 


al j 


ie 


shall become due next after said sale, or so much thereof as may be 
necessary to make such pay ments. 

14 It is hereby understood, covenanted, and agreed, by and 
between the parties hereto that the title to all of said property 

is to be and remain in the said party of the first part until the pay- 

ments of said principal sum and interest shall be fully made. 

The said parties of the second part: further agree and covenants 
that they will pay all taxes, special or general, which may be assessed 
on the west half of the northeast quarter of section number elevea 
and the northwest quarter of section number twelve, tewn number 
twenty-two, range twenty-two aforesaid, from and after the date 
hereof, whenever such taxes shall become due and payable by law, 
until the aforesaid purchase-money be fully paid in the manner above 
stated ; and also to hold said premises from the date hereof as the 
tenant at will or sufferance of the said party of the first part subject 
to be removed as tenant holding over by process, under the statute 
in such case made and prov ided, whenever default shall be made in 
the payment of any of the installments of purchase-money above 
specified ; and also to keep the buildings, fences, and improvements 
on said premises.2n as good repair and condition as they now are, 
except ordinary wear and decay y and damage by the elements. 

The said party of the first part hereby agrees, and binds his heirs, 

executors, and administrators, that in case the aforesaid sum 
15 of nine thousand eight hundred and eight dollars, with the 

interest, shall be fully paid at the time and in the manner 
above specified, he will relinquish all right, title, or claim to the 
timber standing, lying, and being on said lands, except the white 
oak timber “above expressly excepted, and will, on demand there- 
after, cause to be executed and delivered to the said parties of the 
second part, or to their legal representatives, a good and sufficient 
deed in fee-simple of the west half of the northeast quarter of see- 
tion eleven and the northwest quarter of section twelve, all in town 
twenty-two, range twenty-one, in Brown county and State aforesaid, 
free and clear of all legal liens and incumbrances, except the taxes 
herein agreed to be paid by the parties of the second part, and the 
white oak timber expressly excepted. 

And it is distinctly agreed and understood by and between the 
parties hereto that if the said parties of the second part shall fail 
to make any of the payments of the purchase-money above specified, 
and the time and in the manner above specified, in such case this 
agreement shall be henceforth utterly void, and all payments thereon 
forfeited subject only to be reviewed and renewed by theactofthe party 
of the first part, or the mutual agreement of both parties. And it 
is further understood and agreed that all the pine timber on the 

ast half of the N. W. 4} of see. 18, town 22, range 22, and the W. 
3 of S. E. } and the E. 38. W. } of see.1 and 8. 3 of sec. 12, 
16 town Bard, -two, range 21, to be cut and manufactured into 
shingles and fumber before any is cut on the W. 3 of N. E. 

} of sec. 11 and N. W. } of sec. 12, town 22, range 21, aforesaid. 
And it is further covenanted and agreed that all the pine logs & 
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YS timber now lying & being in, upon, and about the mill yard of the 


> 
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parties of the second part, and which were cut and hauled from see. 
12, town 22, range 21, shall be subject to all the conditions of this 
agreement. 

It is hereby mutually agreed that the interest to be paid by the 
said parties of the secon rae on the purchase-money hereinbefore 
mentioned shall be at the rate of ten per cent. per annum and to be 
due and payable annually on the whole amount unpaid. 

In witness whereof, the said parties have hereunto set their hands 
and seals, the day and year first above written. 


STEPHEN HUBBARD. [sear 


. 
i 


NICHOLAS GILLIN. [sear] 
HUGH MUNROE. | SEAL. 
In presence of— 
G. KUSTERMANN. 
Filed Sept. 19, 1879. EDM. P. BOLAND, Clerk. 


Amended Answer. 
Brown County Cireuit Court. 
STEPHEN Ilupparp, PI'ff, vs. L. M. Marsu arr, Def’t. 


The def’t for an amended answer to the complaint of the 
17 said pl if shows and avers: 

Ist. The def’t admits that he made, executed, and deliv- 
ered the two notes mentioned & described in the plaintiff’s com- 
plaint, & the several payments as endorsed thereon, and that the 
plaintiff is the holder of said notes. 

2nd. That said notes, together with one other of like amount, date, 

& interest, and the sum of twenty-five hundred and seventeen dol- 
lars & fifty-cight cents, cash, to equal the sum of ten thousand fifty- 
eight dollars and thirty cents, were made, delivered, & paid to said 
plaintiff by this def’t on the 25rd day of May, 1874, as the purchase 
or contract price of and for, Ist, the agreement and sale to this def’t 
by said plaintiff of two mortgages of the sohoacdagae quarter of the 
southwest quarter of sec. 7, town 22, range 22, Brown Co., State of 
Wisconsin, together with three notes of Hugh Munroe for 8800 each, 
made Mareh Ist, 1872, and on which five hundred doliars have been 
paid and endorsed on said notes, together with a note of one Nich- 
olas Gillin for one thousand twelve dollars & eighty-eight cents, 
dated June 21st, 1873, with ten per cent. interest; 2nd, for a certain 
land and timber contract made between the said plaintiff and Hugh 
Munroe & one Nicholas Gillin, bearing date April 26th, 1873, tor 
the conveyance to said Munroe & Gillin of the west } of N. 


18 kK. $ of see. 11 and northwest } of section 12, town 22, range 
21, Brown Co., Wis., loge ‘ther with all the pine timber grow- 
ing or on the west 3 of S. E. , . $ of S. W. $, Sec. 11, east } of N. 


W. 1 of sec. 18, and the uth, 1 of section 12. all in town 22. range 
21, Brown Co., Wisconsin. That it was expressly agreed & under- 
stood by and ‘between this deft and said plaintiff, and said notes, 
morigage, & contract were assigned, sold to, & received by this det’t, 


cal 
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who had acquired the right of said Munroe & Gillin, and the said 
‘ash & notes made by this def’t were delivered on the said express 
understanding and agreement and guarantee, then & there ma ef 
said pl’ff, viz., on said 23rd day of May, 1873, that there was stan 
ing, being on, or growing upon the real estate named in said con- 
tract three million feet of good, sound, merchantable pine timber fit 
to be manufactured into lumber and shingles, and then & there, as 
this def’t avers, worth the sum of two dollars & fifty cents per M 
stumpage, and at no other rate the def’t and pl’ff figured the said 
supposed three million feet said to be on said lands to make up the 
consideration of said payment & notes aforesaid of $1,058.30; that 
the said plaintiff then and there covenant- and. agreed that there 
was the full amount of three million feet of said pine timber on > 
said lands, and further covenanted and agreed that if there 
was not that amount of timber on said lands, then this 
19 def’t was only to pay in proportion to the amount of timber 
that there was in fact on said lands at said rate of two dollars 
& fifty cents pr. M; that this was «& is the sole and only. considera- 
tion for said notes and for said payments; that this def’t, before the 
commencement of this action, caused to be cut, hauled, ‘and taken 
from said lands all of the said pine timber thereon of every kind fit 
for use; that all the pine timber on said land so taken amounted to 
one million seven hundeed and sixty-two thousand eight hundred 
& thirty-six feet, & no more (1,762,836); that there is an ascertained 
shortage from the said three million feet of one million two hun- 
dred and thirty-seven thousand one hundred and sixty-four feet 
(1,237,164), and for which amount, at the rate of two dollars and 
fifty cents per M, this def’t claims & avers a part failure‘of the con- 
sideration of said notes, and that the same may be allowed him as 
against the claim of the said plaintiff in this action, & in reduction 
thereof; that this def’t has heretofore, & before the commencement 
of this action, paid to said plaintiff on said contract of purchase 
aforesaid & said notes the sum of six thousand seven hundred and 
twenty-three dollars and fifty-three cents, and that the said part 
failure of consideration amounts to the sum of three thousand sev- 


enty-four dollars and forty cents. ? 
HUDD & WIGMAN, 
Att’y- for Def't. 
20 STATE OF WISCONSIN: 

L. M. Marshall, being first sworn, says: That he is the def’t above 
named; that he has heard read the foregoing amended answer, & 
that the same is true of his own knowledge,except as to those mat- 
ters stated on information and belief, and as to those matters he be- 


lieves it to be true. | 

L. M. MARSHALL. 

Subseribed & sworn to before me, this 18th day of September, 1879. 
T. R. HUDD, 

Notary Public, Brown Co., Wis. 
Filed in open court Sept. 18, 1879. | ; 
EDM. P. BOLAND, Clerk. 
382 
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Reply to Counter- Claim. 
STATE OF WISCONSIN: 
[In Circuit Court, Brown County. 
STEPHEN Hupparp vs. L. M. MARSHALL. 


And now come; the above-named plaintiff, & for a reply to the 
counter-claim set forth in def ’t’s answer denies each and every alle- 
gation thereof constituting a counter-claim, & denies that said as- 
signment or agreement, a copy of which said assignment or agree- 
ment is anne xed to answer of det’ts, marked “A,” was duly made. & 
the said notes made & delivered by & with the express understand- 
ing & agreement by and between the said plaintiff & def’t, the pl’ff 

euarantee- that there was then standing, being growing in & 
21 upon the real estate in said agreement or contract as “afore- 

said describe, at theleast, three million feet of good, sound, 
merchantable, sound timber, fit to be manufactured into lumber and 
shingles, and pl’if denies that the plff then and there covenanted & 
agreed that there was the full amount of three million feet of pine 
timber on said land & premises as aforesaid, and if there was not 
that amount of timber on said premises as aforesaid, then this det’t 
was only to pay In proportion to the amount i: timber that there 
was in fact upon said real estate, and for no other consideration 
whatever was said notes made and delivered as aforesaid ; & pl ff 
denies that there was ever at any time any agreement between the 
pl'ff and the def’t in reference to the amount of pine timber on said 
land, and further denies that the pl’ff ever at any time guaranteed 
to the def’t or any other person that there was three million feet of 
any kind of pine on said land; and pl'ff further denies that he ever 
at any time guaranteed that there was any amount of pine timber 
whatever on said land; & pl’tf further denies that he ever at any 
time agreed with deft or any other person that def’t might pay for 
said timber m proportion to the amount found thereon; and pl’ff 
further denies, upon information and belief, that there was only 

one million feet of pine timber on said land. 
22 J. D. MARKITAM, 

Atty for PUG. 


STATE OF WISCONSIN, & 
Siistvnn County, J” 


J. D. Markham, being duly sworn, on oath says: That he is the 
pltf’s att’y in the above-entitled action; that he has read the fore- 
going reply & knows the contents thereof, & that the same is true 
of his own knowledge, except as to those matters therein stated to 
be on information «& belief,& as to those matters he believes it to be 
true. 

Deponent further says: That the grounds of his information « 
belief is derived from the plaintiff by letters written to deponent by 
said pl’ff, and thé reason why pl’tf does not make this attidavit. is, 
that said plaintiff is a non- -resident of this State, but is a resident of 
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& resides in the State of Texas, & is not now within the county of 
Manitowoc, where ts his said att’y resides, to make it. 
J. D. MARKHAM. 
Sworn to before me this, 15th day of March, 1877. 
FRED. HARRIS, 
Notary Public. 


Filed Sept. 19, 1879. 
EDM. P. BOLAND, Clerk. 


Jury. 
STEPHEN HvuBBARD vs. L. M. MARSHALL. 
1, John Monette; 2, Joseph Beth; 3, E. R. Van Galder; 4, Al- 
fred Bonchard; 5, Frank Van Ere; 6, Geo. P. Hay; 7, Reamus 


Peterson ; 8, M. J. Touhey; 9, Gabriel Bremeret; 10, Pat- 
23 rick Caldwell; 11, Charles Mead; 12, James Faulkner. 


Verdict. 
STEPHEN Hvupparp vs. L. M. MARSHALL. 
We, the jury, find for the plaintiff in the above-mentioned case in 
the sum of eight hundred sixty-seven & ;°’5 dollars ($867.22). 
E. R. VAN GALDER, Foreman. 


Filed Sept. 19, i879, at 11.50 a. m. 
EDM. P. BOLAND, Clerk. 


Order Overruling Motion for a New Trial. - 3 
Circuit Court, Brown County. 
STEPHEN Hupparp, PI’ff, vs. L. M. MarsHaty, Def’t. 

At a general term of said court, begun and held at Green Bay, the 
— day of September, 1879. 

The plaintiff in this case having moved for a new trial upon the 
judge’s minutes, and upon exceptions filed, and after hearing J. D. 
Markham and H. J. Huntington, plaintiff's attorneys, for said motion, 
and Messrs. Hudd & Wigman in opposition thereto— 

Ordered, that said motion for a new trial herein be, and the same 
hereby is. denied and overruled. 

3» the court: ' GEO. H. MYERS, Judge. 

Dated Nov. 7th, 1879. 


| We hereby except to the foregoing order. 
J.D. MARKHAM &«& IL. J. HUNTINGTON, 
| PUff’s Att’ys. 


24 Filed Nov. 7, 1579. EDM. P. BOLAND, Clerk. 
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Judgment. 
Circuit Court, Brown County. 


STEPHEN HvuBBARD, Plaintiff, 
against 
L. M. MAksHALi L, Defendant. 


At a general term of said court, begun and held at the court- 
house in the city of Green Bay, in said county, on the — day of 
September, 1879. 


This action have- come.on for trial before a Jury at a general term 
of said court on the — day of September, 1579, and the jury having 
found a verdict for the plaintiff in said action, and having assessed 
his damages at the sum of eight hundred sixty-seven and ;*,%; dollars, 
now, on motion ec J. D. Markham and H. J. Huntington, plaintiff’s 
attorneys, it is adjudg. that the plaintiff have and recover of and 
frem the defendant the sum of eight hundred and sixty-seven dollars 
and twenty-two cents dam: Ages, and the further sum of sixty-one and 
sy dollars costs, amounting in all to the sum of nine hundred and 
twenty-nine & ,',%, dollars. 

By the court: - GEO. H. MYERS, Judge. 

Dated Novy. 7th, 1879. 


Attest: EDM. P. BOLAND, Clerk. 


Let the clerk tax and enter plaintiff’s costs herein. 


By the court: GEO. H. MYERS, Judge. 
Filed Nov. 7, 1879. EDM. P. BOLAND, Clerk. 
25 Notice of Appeal. 


Circuit Court, Brown County. 


STEPHEN Huprarp, PItf, against L. M. Marsnauw, Def’t. 


GENTS: You will please take notice that the above-named plaintiff 


hereby appeals to the supreme court of the State of Wisconsin from 
the whole of the judgment rendered in favor of the plaintiff, and 
against the defendant in this action, for nine hundred twenty-nine 
dollars and thirteen cents damages and costs of this action, rendered 
on the 7th day of November, 1879, and entered on the 26th dav of 
December, 1879. : 
Dated January Sth, 1880. 
J. D. MARKHAM, 
Att'y for Plaintiff. 


To Messrs. Hudd & Wigman, att’ys for defendant, and Edm. P. 
Boland, clerk of the circuit court of Brewn county, Wisconsin. 


Filed Feb’y 13, 1880. EDM. P. BOLAND, Clerk. 
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We admit service of copy of the within Feb. 13, 1880. 
HUDD & WIGMANN, 
Att’ys for Deft. 
EDM. P. BOLAND, 
Clerk Circuit Court, Brown Co, Wis. 


Bond ow Appeal. 
Circuit Court, Brown County. 
STEPHEN Hupparp, PI’ff, ag’st L. M. Marsnatt, Def’t. 


Whereas on the 7th day of November, 1879, the plaintiff recovered 
judgment in the circuit court of Brown county against said de- 
fendant for the sum of eight hundred sixty-seven dollars and 
26 twenty-two cents damages, and sixty-one dollars and ninety- 
one cents costs, which said judgment was entered in said 

court on the 26th day of December, 1879; 

And whereas the said plaintiff intends to appeal to the supreme 
court of the State of Wisconsin from the whole of said judgment: 

Now, therefore, we, Calvin C. Barnes and Charles Luling, do 
hereby undertake, pursuant to the statute in such case made and 
provided, that the appellant will pay all costs and damages which 
may be awarded against said appellant on said appeal, not exceed- 
ing two hundred and fifty dollars. 

S. HUBBARD, 
By J. D. MARKHAM, 
His Atty. 
C. C. BARNES. 
CHARLES LULING. 
STATE OF WISCONSIN, |... . 
Manitowoc County, f et 

C. C. Barnes and Charles Luling, being each duly sworn, do each, 
for himself, depose and says that he is one of the sureties in the 
above undertaking, whose name is hereto subscribed. 

And said affiants further says, each for himself, says that he is 
worth the sum of five hundred dollars over and above all his debts 
and liabilities in property within this State not by law exempt from 
execution, and that he is a resident and freeholder within the State 

C. C. BARNES. 
CHARLES LULING. 


27 Subscribed and sworn to before me, February 9th, 1880. 
GEO. B. BURNET, 
Notary Public. 
Filed Feb’y 15th, 1880. EDM. P. BOLAND, Clerk. 
Brown County, 88: | 
Circuit Court for Brown County. 


I, Edm. P. Boland, clerk of said court, do -hereby certify that the 
foregoing and annexed paper writings are the original summons, 
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complaint, answer, stipulation, two promissory notes, subpoenas, list 
of jurors, amended answer, charge of court, exceptions of pl’ff to 
charge of the court, verdict, order overruling motion for new trial, 
judgment, clerk’s fee bill, plaintiff’s cost bill, notice of appeal, un- 
dertaking on appeal to the supreme court, bill of exceptions, which 
have been filed in my office in the action wherein Stephen Hub- 
bard is plaintiff, and L. M. Marshall is defendant, and that the same 
are hereby transmitted to the judges of the supreme court of Wis- 
consin, pursuant to said notice of appeal 

In testimony whereof. | have hereunto set my hand and _ affixed 
the seal of said court, a. the clerk’s office, in the city of Green Bay, 
this 21st day of June, A. D. 1880. 

[SEAT. | EDM. P. BOLAND, Clerk. 


28 Opinion of Supreme Court of State. 
Supreme Court Wisconsin. 
STEPHEN Hupparp, Appellant, vs. L. M. Marsuarr, Respondent. 


Action on two promissory notes, each for $2,517.58 and ten per 
cent interest, made by the defendant to the plaintiff. Deducting 
endorsements, there appeared to be due on the notes by their terms 
about $5,500 at the date of the trial. 

The facts necessary to an understanding of the question deter- 
mined by this court are as follows: 

The plaintiff, one Gillin, and one Munroe entered into a con- 
tract in writing, under seal, by which the plaintiff sold to Gillin 
and Munroe the timber on certain lands and agreed te convey to 
them certain other lands, all for the sum of $9,808. The plaintiff 
was to execute a conveyance of the lands when the said sum should 
be fully paid. The eontract contains stipulations concerning 
the times of payment, the payment of taxes, and the effect of a 
default, and also for the security of the plaintiff. The defendant 
afterwards acquired the rights of Gillin and Munroe under the con- 
tract. Over a vear later the plaintiff sold, assigned, and delivered 
to the defendant, tor the agreed consideration of $10,058.30, certain 

notes and mortgages which he held against said Munroe, and 
29 all his interest in che above-mentioned contract with Gillin 

and Munroe, except as to one pareel of the land which he had 
covenanted to convey to them. ‘The assignment of these choses in 
actions is in writing, under seal, executed by the plaintiff alone. 
The instrument states the consideration, and also contains stipula- 
tions for the security of the plaintiff and the effect of a default by 
the defendant to make the payments as therein specified. 

In execution of said agreement the defendant made and delivered 
to the plaintiff his three. promissory notes, each for the same sum, 
and paid the balance of the consideration in cash. He has since 
paid one of said notes and the other two are the notes in suit. 

The defendant alleges in substance in his answer that when such 
agreement was made between the parties the plaintiff represented 
that there was 3,000,000 feet of pine lumber on the lands described 
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rate of $2.50 per thousand feet for any shortage; also, that there 
was a shortage of over 1,200,000 feet, amounting, at the stipulated 
rate, to over $3,000. This sum the defendant claimed should be 
deducted from the principal of the notes. 

The above-mentioned instruments were put in evidence by the 
plaintiff on the trial. Neither of them contains the agreement thus 
alleged in the answer. 

Against the objection of plaintiff, the court allowed the de- 
30 fendant to introduce evidence tending to prove the agreement 
as alleged and the shortage. 

The jury assessed the plaintiff” s damages at $867.22. 

A motion by the plaintiff for a new trial, on the ground (among 
others) that the court erred in admitting evidence of the alleged co- 
temporaneous parol agreement, was denied by the court, and judg- 
ment for the plaintiff was rendered pursuant to the verdict. 

The plaintiff has appealed from the judgment. 


Lyon, J.: The rule that proof of antecedent or cotempo. .neous 
verbal agreement between the parties cannot be received to alter or 
control their written agreement was applied in Underwood vs. Simonds, 
12 Met., 275. The action was by the payee against the maker of a 
promissory note payable absolutely by its terms, and it was held 
that evidence was not admissible as a defense that the maker took 
property of ‘the payee to dispose of as his own; that he sold the 
property to one Gibbs and took his note therefor, which note he was 
unable to collect, and that he gave to the pl: intiff the note in suit 
upon an oral agreement between them that it was not to be paid 
unless the defendant should collect the note of Gibbs. The rule, the 
reason thereof, and its application to that case are so clearly 
and satisfactory stated in the opinion of Chief Justice Shaw 

that we cannot do better than to make the following 
3] quotation therefrom: The rule of law is well established that 

parol evidence cannot be admitted to alter, vary, or control 
a written contract, nor to annex thereto a condition or defeasance 
not appearing on the contract itself. 

The rule is founded on the long experience that written evidence 
is so much more certain and accurate than that which rests in fleet- 


Ing memory only that it would be unsafe, when parties have ex- 


pressed the term of their contract in writing, to admit weaker evi- 
dence to control and vary the stronger, and to show that the parties 
intended a different contract from that e xpressed in writing signed 
by them. Hunt vs. Adams, 7 Mass., 518; Curtis vs. Wakefield, 15 
Pick., 487; Morley vs. Wanford, 10 Barn. & Cres., 729; St. Louis 
Perpetual Ins. Co. vs. Homer, 9 Whet., 39. 

The proposed defence would consist in proof, by parol evidence, 
that a condition was annexed to the payment. By the terms of the 
note the defendant promised ‘to pay the plaintiff absolutely one 
hundred and fifteen dollars. By the parol evidence he desired to 
prove that he was to pay it on condition that. he could collect the 
Gibbs note.” | 


in the agreement, and that he agreed to allow the defendant at the 
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The question to be determined here is, whether the above rule is 
applicable to this case. 

Parol evidence is undoubtedly competent to show a total or par- 

tial failure of the consideration of a note or other written con- 
32 tract, or where only part of the contract is reduced to writing 

to prove the portion which the parties have allowed to rest 
in parol, or to contradict a mere receipt, which does not purport to 
contain the contract out of which it arose; or to show the manner 
in which, or the fund out of which, the note or obligation 1s to be 
paid, provided it does not vary the contract expressed in the writ- 
ing; or to show a cousideration different from that expressed in the 
writing; or to prove the oral agreement of the parties if the writ- 
ing does not profess to state it, but is made merely for the purpose 
of passing title pursuant to the agreement. This court has ap- 
proved of the admission of parol evidence for many of the foregoing 
purposes in the following and other cases: F rey vs. V anderhoof, 15 
Wis., 397; Ballstén Spa Bank vs. Marine Bank, 16 Wi is., 120; Jones 
vs. Keyes, id. 562; Hahn vs. Doolittle, 18 Wis., 196; Butler "9. The 
Regents, 52 Wis., 124. 

The admission of parol evidence for the various purposes above 
indicated do not constitute exceptions to the general rule first stated. 
It is received on the ground that the argument to which it relates 
has not been reduced to writing. Ifthe parties have reduced their 
contract, and the whole of it, to writing, and the Instrument is free 

from ambiguity or uncertaimty, the courts have universally 
33 applied the rule, and excluded parol testimony to vary the 

terms of the contract. No court has done so with greater 
fidelity than has this court. The following are some of the later 
cases in which the rule has been applied: 

Richardson vs. Johnson, 41 Wis., 100; Knox vs. Clifford, 38 Wis., 


651; Charles vs. Dennis, 42 Wis., 56; Eaton vs. McMahon, id., 484 ; 


Lawler. ws. Count, 36 Wis., 176; Yenner vs. Hammond, id., 277; 
Crawford vs. Earl, 58 Wis., 312; Cooper vs. Cleghorn (decided here- 
with). : 

Of course the foregoing remarks have no application to an action 
wherein it is sought to avoid a written contract or obligation for 
fraud in its inception, or to action brought to correct mistakes in 
such instruments. To prove the fraud or mistake parol evidence is 
freely received, and necessarily so. But as a sort of compensation 
for this apparent departure from the general rule the existence of 
the alleged fraud or mistake can only be established by the most 
clear and convinceing evidence. 

As it is put in some of the cases 1 must be proved beyond a rea- 
sonable doubt. A mere preponderance of evidence is not suffi- 
cient. : 

The learned counsel for the defendant argued, if we understand 
him correctly, that proof of the alleged guaranty by the plaintiff 
that the land which he covenanted to convey to the defendant eon- 

tained 3,000,000 feet of pine lumber, and his agreement that 
34 he would pay the defendant $2.50 per thousand feet. for the 
shortage, if any, together with proof of the shortage, was 
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merely showing a partial failure of cqnsideration, which may always 
be done by parol evidence. Also that the whole contract was not 
reduced to writing ; and some stress is laid upon the fact. that the 
defendant did not sign the written instrument which contains the 
terms of the agreement. That was signed by the plaintiff alone. 

It is settled in this court that the acceptance by the grantee of a 
deed or land contract executed by the grantor alone “binds such 
grantee. 


Lawler vs. Counit, 36 Wis., 176; Hutchinson vs. R’y Co., 37 Wis., 
582 (601). 


Hence the instrument signed by the plaintiff alone and accepted ° 


by the defendant is as much the written agreement of the latter as it 
is of the former. 

The rule which allows the maker of a promissory note to show, 
in an action upon it, a failure or partial failure of consideration is 
not sufficiently broad to cover this case. Here we have written in- 
struments which set out particularly the consideration of the notes 
in suit, to wit, theassignment of notes and mortgages and of a con- 
tract to convey lands and to sell timber upon other lands. 

The right to prove a failure of consideration would admit evidence 

of the failure of consideration expressed in the writings as 
30 that the title to any of the property thus sold or assigned had 

failed, but does not go to the extent of allowing proof of an 
additional consideration not expressed in the writings, and a failure 
thereof. To hold otherwise would be to destroy the rule which pro- 
hibits parol evidence to contradict or vary written instruments. 

The instrument signed by the plaintiff and accepted by the de- 
fendant, and the notes signed by the latter and delivered to the 
former, constitute an agreement in writing. The terms of the agree- 
ment are clearly expressed, and the writings contain no clause from 
which it may be inferred that the parties :did not intend to incor- 
porate in them the contract just as it was made, and the whole of it. 
There is no claim of mistake or suggestion of fraud. The writings 
purport to state the whole contract, and in the absence of any claim 
of fraud or mistake, they must be held to contain the whole contract. 

The case of Lawler vs. Counit, supra, is very similar to this case 
in its facts, and fully sustains the above views. The case above 
quoted in 12 Met. is also authority against the admission of evi- 
dence that the agreement of the parties “contained an important con- 
dition not inserted in the writings. The cases to the same effect are 
very numerous, but it is not deemed neces: iry to refer specially to 
more of them. Many of them are cited in the foregoing cases. 

We conclude that the parol evidence to show that the 
36 plaintiff understood that the land should yield 3,000,000 feet 
of lumber, and promised to pay at a specified rate for the 
shortage, was cromenadie admitted. . It is manifest that the recovery 
would have been much greater had this evidence been ruled out. 
There must therefore be another trial. 
Judgment reversed and cause remanded for a new trial. 
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STATE of WISCONSIN: | 
Supreme Court. 


I, Clarence Kellogg, clerk of the supreme court of the State of 
Wisconsin, do hereby certify that I have compared the above and 
foregoing with the original opinion of the court on file in my office, 
in the above-entitled cause, and that it is a correct transeript there- 
from. | 
In testimony whereof, I have hereunto set my hand and affixed the 
seal of said court, at Medison, the fourth day uf October, A. D. 1880. 

CLARENCE KELLOGG, - 
Clerk of the Supreme Court of Wisconsin. 


Filed June 20, 1881. 
EDM. P. BOLAND, 


Clerk Cirewt Court, Brown Co., Wis. 
Order of Renewal by Supreme Court. 


Supreme Court, State of Wisconsin. 


Begun and held at the capital in Madison, the seat of government 
of said State, on the second Tuesday, to wit, on the tenth day 
of August, A. D., 1880, on the seventh day of the term, to 
wit, on the twenty-first day of September, A. D. 1880, pres- 

ent, E. G. Ryan, Chief Justice, and Orasmus Cole, William P. Lyon, 

Harlow 8. Orton, and David Taylor, associate justices of said court, 

the following proceedings were had, inter alia, to wit: 


TS Band 
o/ 


STEPHEN Hupparp, Appellant, vs. L. M. MarsHary, Respondent. 
Appeal from circuit court of Brown county, Wisconsin. 


This cause came on to be heard, on appeal from the judgment ef 
the circuit court of Brown county, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by this 
court that the judgment of the circuit court of Brown county, in this 
cause, be, and the same is hereby, reversed, with costs against the- 
said respondent, taxed at the sum of one hundred and _ forty-three 
($143.00) dollars. 

And that this cause be, and the same is hereby, remanded to the 
said circuit court with directions to award a venire facias de novo. 


STATE OF WISCONSIN, | ... 
Supreme Court, jo’ 


I, Clarence Kellogg, clerk of the supreme court of the State. of 
Wisconsin, do hereby certify that [ have compared the above and 
foregoing with the original order and judgment of the court in 
the above-entitled cause, and that it is a correct transcript there- 
from. 
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38 In testimony whereof, I have hereunto set my hand and 
affixed the seal of said court, at Madison, this twenty-first day 


of September, A. D. 1880. | 
| CLARENCE KELLOGG, 
Clerk of the Supreme Court of the State of Wisconsin. 


Filed Jan. 20, 1881. 
EDM. P. BOLAND, 
Clerk Cirewt Court Brown Co., Wis. 


Notice of Motion to Remove Cause to U. S. Court. 
STATE OF WISCONSIN: 
Circuit Court, Brown County. 
STEPHEN HuBBARD. PI’ff, ag’st L. M. MARSHALL, Def’t. 


GENTS: Please to take notice that on the petition of the plaintiff 
in this suit, and the bond accompanying the same, and on the notice 
of the appearance of the def’t herein, and on the affidavit of the 
plaintiff, copies of which said petition, bond, notice, and affidavit are 
herewith served and all the papers and proceedings in this suit, | 
shall move this honorable court, at a veniies term thereof to be held 
at Green Bay on the 7th day of March, 1881, at ten o’clock in the 
forenoon of that day, or as soon thereafter as counsel can be heard, 
for an order staying all proceedings in this suit in the said circuit 
court of Brown county, Wisconsin, and removing this suit from the 
said circuit court of Brown county aforesaid to the circuit court of 

the United States for the eastern district of Wisconsin, under 
39 the provisions of the act of Congress, approved the 3rd day 
of March, 1875, & section 639 of the Revised Statutes of the 
United States. me 
Yours, &c., J. D. MARKHAM, 
: Att’y for Plaintiff. 
Dated February 16th, 1881. 
To Messrs. Hupp & WiaMAN, 
Attys for Defendant. 


Filed Feb. 23, 1881. 
EDM. P. BOLAND, 
Clerk Circuit Court, Brown Co., Wis. 


STATE OF WISCONSIN, 
. 88 : 
Manitowoc County, 


Circuit Court, Brown County. 


STEPHEN HvuBBarD, PI’ff, ag’st L. M. MARSHALL, Deft. 


I, Stephen Hubbard, being duly sworn, do say: That I am the 
plaintiff in the above-entitled cause; that I have reason to believe, 
and do believe, that, from prejudice and local influence, 1 will not 
be able to obtain justice in said cireuit court. 


STEPHEN HUBBARD. 


roe 
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said judgment, and remanded said case to the court of original ju- 
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Subscribed and sworn to before me, this Ist dav of February, 
1881. | , 
- [SEAL] - CHARLES LULING, 

mee | _ Notary Public. 
Filed Feb. 28, 1881. | 
EDM. P. BOLAND, 
Clerk Circuit Court, Brown Co., Wis. 


40 Petition for Removal to U. S. Court. 
Cirenit Court, Brown County. 
STEPHEN Hupparp, PI{f, ag’st L. M. MArsHALL, Deft. 


To the honorable the circuit court of Brown county, State of Wis- 
consin : 
Your petitioner, Stephen Hubbard, respectively shows: That he 
is the plaintiff in foregoing-entitled suit, and that the same was by 
him commenced on or about the 3rd day of February, 1877,in said 


circuit court; that your petitioner was, at the time of bringing said 


suit, and still is, a citizen of the State [of] Texas, a resident thereof. 
Your petitioner further shows that there is and was, at the time said 
sult was brought, a controversy therein between your petitioner and 
the said defendant, L. M. Marshall, who is a citizen of the State of 
Wisconsin and a resident thereof; that said action was brought by 
your petitioner for the purpose of obtaining Judgment upon two 
promissory notes signed by the defendant & payable to plaintiff, or 
order, for $2,055.16 each, with interest at ten per cent. per annum & 
each dated May 25rd, 1874; one payable one year after date, and 
the other eighteen months after date; and that the matter in dis- 
pute in tis suits exceeds the sum of five hundred dollars, exclusive 
of costs. Your petitioner further represents that said suit was brought 

to trial and’a judgment duly entered therein in favor of the 
4] plaintiff on the 7th day of November, 1879, from which said 

judgment an appeal was duly taken to the supreme court of 
said State of Wisconsin, which said appellate court wholly reversed 
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risdiction for a trial de novo; that said suit has not been tried de novo, 
but is now pending for trial in the said circuit court of Brown 
county, and that your petitioner wishes to remove the same into the 
circuit court of the United States for the eastern district of Wiscon- 
sin, in pursuance of the act of Congress in that behalf provided, to 
wit, the Revised Statutes of the United States, section 639, subdi- 
vision 3. 

Your petitioner further says that he has filed the affidavit re- 
quired by the statute in such cases, and offers herewith his bond, 
executed by Stephen Hubbard as principal and Calvan C. Barnes as 
surety,in the final sum oftwo hundred and fifty dollars, conditioned as 
by said actof Congress required. Your petitioner therefore prays that 
the said bond may be accepted as good and sufficient according to 
said act of Congress, and that the said suit may be removed into the 


Ne 


circuit court of the United States for the eastern district of Wiscon- 
sin, pursuant to the aforesaid act of Congress in such [case] made and 
provided, and that no further proceedings may be had therein 
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42 in this court; and your petitioner will ever pray, &c. 
| J. D. MARKHAM, 
——— Al’y for PUF. 


Dated Feb. 1st, 1881. 


Filed Feb. 23rd, 1881. EDM. P. BOLAND, 
Clerk Circuit Court, Brown Co., Wis. 


Bond for Removal to U. S. Court. 


Know all men by these presents, that we, Stephen Hubbard, of 
Terrell, Texas, as principal, and Calvan C. Barnes, of the city & 
county of Manitowoe, Wisconsin, as surety, are hereby held and 
firmly bound unto L. M. Marshall in the penal sum of two hundred 
and fifty dollars, lawful money of the United States, for the pay- 
ment of which, well and truly to be made, we bind ourselves, jointly 
and severally, by these presents. 

The condition of this obligation 1s such, that if Stephen Hubbard 
shall enter and file, or eause to be entered and filed, in the next cir- 
cuit court of the United States, and in and for the eastern district of 
Wisconsin, on the first day of its session, copies of all process, plead- 

ings, depositions, testimony, and other proceedings in a certain suit 
ee or action now pending in the circuit court of Brown county, in the “@ 
State of Wisconsin, in which Stephen Hubbard is plaintiff and L. M. oe 
Marshall is defendant, and shall do such other appropriate acts as 
by the act of Congress in that behalf are required to be done 
43 upon the removal of such suit from said State court into the 
said United States court, then this obligation to be void; oth- 


erwise, of force. 
STEPHEN HUBBARD. 
CALVAN C. BARNES. 
Dated February Ist, 1881. 


STATE OF WISCONSIN, 
Manitowoc County, 


I, Calvin C. Barnes, of said county, being duly sworn, say: That 
I am a resident of the State of Wisconsin and a property holder 
therein; that I am worth the sum of five hundred dollars over and 
above all my debts and liabilities, and exclusive of property by law 
exempt from execution; that I have property in the State of Wis- 
consin, liable to execution, of the value of more than five hundred 


dollars. 
CALVAN C. BARNES. 


Subscribed and sworn to before me, this 1st day of February, A. 
D. 1881. | 
J. D. MARKHAM, 
Notary Public, Manitowoc County, Wis. 


Filed Feb. 23, 1881. EDM. P. BOLAND, 
Clerk Cirewit Court, Brown County, Ws. 


22 L. M. MARSHALL VS. STEPHEN HUBBARD. 


STATE OF WISCONSIN, ag 
Manitowoc County, § ~ 


Circuit Court, Brown County. 
STEPHEN Hupparp ag’st L. M. MARSHALL. 


| J. D. Markham, being duly sworn, says: That he is attorney for 

the plaintiff in the above-entitled action; that on the 21st 
44 day of February, 1881, he served the annexed affidavit, no- 
ei tice, motion, petition, and bond on Messrs. Hudd & Wigman, 
att’y- for def’t, who reside at Green Bay, Wisconsin, bv enclosing 
true copies of each said affidavit, notice, bond, and petition in an 
envalope, and properly addressed same to said Hudd & Wigman, at 
Green Bay, Wis., and depositing the same in the post office at Man- 
d itowoc, Wisconsin, on tne 21st day of February, 1881, and paying 
| the postage thereon; that there is a regular mail communication 
: | between Manitowoc and Green Bay aforesaid; that this deponant 
resides at Manitowoe aforesaid. 


J. D. MARKHAM. 
Subscribed and sworn to before me, this 21st day of February, 1881. 
FRED. HARRIS, : 
Notary Public. ; 


- Filed Feb. 23, 1881. EDM. P. BOLAND, 
| 
aq 


Clerk Cireuit Court, Brown Co., Wis. 


Order of Removal to U. S. Court. 
Circuit Court, Brown County. 
STEPHEN Hupparp, PI’ff, vs. L. M. MArsnatcc, Def’t. 


The plaintiff above named having duly filed an affidavit, petition, 

and bond for the removal of the above-entitled action to the circuit 

court of the United States for the eastern district of Wiseonsin, 

| 45 pursuant to subdivision 3 of section 639 of the Revised 

Statutes of the United States: It is ordered that said action 

be, and the same is hereby, be, and the same is hereby, removed to said 
circuit court for said eastern district of Wisconsin. 


| By the court: GEO. H. MYERS, Judge. 
i Dated Mareh 11th, 1881. } 
Filed Mar. 11, 1881. EDM. P. BOLAND, 


Jlerk Ciremt Court Brown Co., Wis. 


So nearer eel altace ine inp hat 


STATE OF WISCONSIN, } 
Brown County, 


~ SS? 


: Circuit Court, Brown County. 
STEPHEN Hvusparp, Plaintiff, 


| against 7 y 
ai L. M. MarsHaur, Defendant. . 

I, Edm. P. Boland, clerk of the circuit court in and for the county 
of Brown, in the State of Wisconsin, do hereby certify that the 
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annexed and foregoing are true copies of each ‘and of all the orig- 
inals—process, pleadings, depositions, testimony, and other a. 
ings—in the above-entitled cause, and true copies of certified copies 
filed in this action, and of each thereof and of the whole thereof, 
and that the originals of said copies, and also the certified copies of 
said copies, and each thereof, are now on file and remaining of 
record in my office, and that I have compared the same with said 
originals and said certified copies, and the endorsements thereon 

and upon each thereof, filed in this court in the above-enti- 
46 tled action, and that the same are herewith transmitted to 

the circuit court of the United States for the eastern district 
of Wisconsin, pursuant to the order changing venue herein. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said circuit court, at Green Bay, Wisconsin, this second 
day of April, A. D. 1881. . | 

[SEAL. ] ~ EDM. P. BOLAND, 
Clerk of the Cirewt Court, Brown County, Wisconsin. 


Order allowing Def’t to file Amended Answer. 


47 May 23,1881. This day came the defendant by his counsel 

and moved the court for a continuance of this cause upon 
affidavit filed. On consideration whereof it is ordered by the court 
that the same be continued until the fifth day of July next. 

And came the defendant and moved the court for leave to amend 
his answer. And said motion being argued by Mr. Hudd for the 
defendant, and by Mr. Markham in opposition, and submitted, the 
court held the same under advisement. 


May 24,1881. This day came the parties by their counsel, and 
on consideration of the motion of the defendant for leave to file 
forthwith an amended answer in this cause, it 1s ordered by the 
court that he have such leave upon payment to the plaintiff’s 
attornev of the necessary traveling expenses incurred by him in 
coming from Manitowoc to resist said motion, and the further sum 
of ten dollars attorney’s fees. 

And same day came the defendant, by his attorney, and filed his 
amended answer, as follows: 


Amended Answer. 
In United States Circuit Court, East’n District of Wisconsin. 
STEPHEN HupparpD, Plaintiff, vs. L. M. MArsHati, Defendant. 


The defendant, for a further and second amended answer 

48 to the complaint of the said plaintiff, shows, by leave of this 

court thereto first had and obtained on motion therefor, viz: 

Ist. The defendant admits that he made and delivered the two 

notes in plaintiff’s complaint described and made the payments 

thereon, as endorsed on and so alleged in and by said complaint, 
and that plaintiff is now the owner and holder thereof. 

2d. That said notes with one other of like amount, date, and 

interest, the last named now paid and taken up, and the sum of 
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twenty-five hundred and seventeen dollars and fifty-eight cents in 
cash to equal and make the sum of ten thousand fifty-eight dollars 
and thirty cents were made, delivered, and paid to said plaintiff by 
this defendant on the 23d day of May, 1874, as the consideration for 
and purchase price of two notes,- “secured by mortgage on the 
northwest quarter of the southw est quarter of section seven, town 
22, range 22, Brown county, Wisconsin, made by Hugh Munroe for 
$800 each, dated March 12th, 1872, and on which notes five hundred 
dollars had been paid and endorsed before the purchase by the de- 
fendant; also a note of one Nicholas Gillen for one thousand twelve 
dollars and eighty-eight cents, dated June 21st, 1875, interest 
4g 10 per cent. per annum; also for the assignment and sale to 
the def’t by tie’ plaintiff of land, and the pine timber on 
land contract then existing by and between the said pl’ff, the owner 
of the land and the timber on the land mentioned, and Hugh Mon- 
roe and Nicholas Gillen; that said land and timber was all situated 
in Brown Co., State of Wisconsin, and had long before that date 
been owned and possessed by and known to the said plaintiff. 
That to induce this defendant to made said notes and pay said cash 
the said plaintiff then and there represented, agreed, guaranteed, 
and covenanted that there was then, viz., May 23rd, 1874, standing, 
being, or growing on the land so contracted with Monroe and Gil- 
len, and then sought to be sold to this def’t, three million feet of 
eood, sound, mere chantable pine timber, fit to ‘be manufactured into 
lumber and shingles, and worth the sum of two dollars and fifty 
cents per M stumpage, and at that rate for said supposed guaranteed 
and agreed three million feet of pine or such lands the plaintiff and 
defendant figured to amount to the sum of ten thousand fifty-eight 
dollars and thirty cents, and placing the said land and timber 
thereon at seven thousand five hundred dollars, and the 
50 other notes and mortgage above mentioned at the sum of 
twenty-five hundred fifty-eight dollars and thirty cents, which 
was all they were worth; that it was well known to said ‘pl’ff that 
this def’t wanted said contract-named lands only for the said pine 
timber; that the description of the lands so alleged = contain the 
said three million feet of pine timber was the west 3 of N. E. } of 
section 11 and northwest 4+ of section 12, town 22, range 21; the 
west 4 of S. E. $, E. 3 of S. W. 4 sec. 11, east 3 of S. W. } of see. 18, 
and south 3 of see. 12, town 22 range 21,s said county of Brown. 
That at said time, and before the ‘making and delivery of said notes 
and the payment of said sum in cash, plaintiff falsely and fraudu- 
lently represented and guaranteed that the said land contained, and 
would yield and cut, the amount of three million feet of good, mer- 
chantable pine timber; that said representation was fraudently 
made and untrue, as was well known to the said pl’ff at the time he 
made the same, and was so falsely and fraudulently made by him 
to induce this def’t to purchase the same, and pay the cash, and 
make the said notes; that believing and trusting in the said statement 
and representation as to the said amount ‘of pine timber on said 
5] land, and solely induced thereby did this def’t make and 
deliver said notes and pay said cash; that this def’t has paid 
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to said pl’ff on said contract price and on said notes aforesaid the 
sum of six thousand seven hundred and twenty-three dollars and 
fifty-three cents prior tothe commencement of this action ; that this 
def’t, before the commencement of this action, caused to be cut, 
hauled, and taken from said lands said to contain the said three 
million feft of pine timber all of the pine timber thereon of every 
kind fit for use; that all the pine timber on said land,-when so sold 
to this def’t, amounted to only one million seven hundred and sixty- 
two thousand eight hundred and thirty-six feet, and no more 
(1,762,836); that there is, and was, an ascertained shortage from the 
said three million feet so sold and contracted to this defendant of 
1,237,164 feet, of the value then and there of two dollars and fifty 
cents per M, and amounting to the sum of three thousand seventy 
four dollars and forty cents, which sum the def’t claims to recoup 
or set off as a part failure of the consideration of said notes, and that 
the same may be allowed him against so much of the said plaintiff’s 


claim herein. 
HUDD & WIGMAN, 
Att’ys for Def’t. 


STATE OF WISCONSIN, 
Brown County, : 


52 L. M. Marshall, being first duly sworn, says: That he is the 

defendant above named ; that he has heard read the foregoing 
answer and knows the contents thereof; that the same is true of his 
own knowledge, except as to those matters stated on information 
and belief, and as to these matters he believes it to be true. 


L. M. MARSHALL. 


Subscribed and sworn to before me, this 19 day of May, 1881. 
T. R. HUDD, 
Notary Public, Wis. 


June 30, 1881. This day came the parties, by their counsel, 
and upon further consideration ef the motion of the defendant for 
a continuance of this cause, and affidavit filed, it 1s ordered by the 
court that this cause be, and hereby is, continued at the costs of the 
defendant. | 


And afterwards, to wit, at a stated term of said court begun and 
held according to law at the city of Milwaukee on the first Monday 
of October, A. D. 1881, and on the fortieth day thereof, to wit, on 
the 25th day of November, A. D. 1881, the following proceedings 
were had, to wit: | 


Trial. 
STEPHEN HuBBARD 
V8. At Law. 
L. M. MARSHALL. 


2s | 
0% 
w 


a9 This day came the parties by their counsel, Mr. J. D. Mark- 
ham appearing for the plaintiff and Mr. Hudd for the defend- 
4—382 . 
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ant, and the issue came on to be tried; whereupon a jury was called 
to try the same, who came, to wit: T. r. Collingbourne, J. G. J. Camp- 
bell, Nathan Brick, David R. Brewer, J. W. Hostord, P. C. Hale, John 
Jason , George Perkins, George W. Swilt, Gilbert Dopp, John H. Tesch, 
and J. H. Crampton, twelve free, honest, and lawful men of the dis- 
trict, who were severally sworn and empanneled; and the trial not 
being concluded, the same was adjourncd until to-morrow morning. 
And came the defendant, by his counsel, and moved the court for 
leave to amend his amended answer; and said motion being argued 
by the counsel of the parties, the court held the same under censid- 
eration. 


November 26, 1881. This day came the parties by their counsel, 
and on consideration of the motion of the defendant to amend his 
amended answer, it is ordered by the court that said motion be, and 
hereby 1s, oranted, upon condition that the defendant secure the at- 
tendance of Nicholas Gillen as a witness on Wedresday next, and 
pay the expenses of any further witnesses that the plaintiff may re- 

quire to meet the matters set forth in the amendment to the 


54 amended answer now filed. And the trial of the issue herein 


was then resumed; and not being concluded, the same was 
adjourned until Wednesday morning next; and w hich said amend- 
ment to answer this day filed is as follows, , to wit: 


Amendment to Amended Answer. 


Def’ts amendment to answer to come in after fifth line of folio 7th, 
at the *, viz: 

That upon the execution and delivery of said notes, & the pay- 
ment of said cash, and the assignment of said contract for the pine 
land,and pine upon lands named in such assigned contract, the said 
Gillen and Monroe, with the knowledge and assent of said pr ff, sur- 
rendered & abandoned all claim to said pine lands under said con- 
tract to this defendant, and thereupon, as it was understood by the 
plaintiff at the time the assignment was made, and the said cash 
paid and notes made, this defendant, at his own cost, risk, and ex- 
pense, proceeded to cut, haul, and take from said lands all the mer- 
chantable and good pine thereupon ; that upon such cutting, haul- 
ing, and taking away the ascertained short tage hereinafter named 
was found, and this def’t suffered a loss thereby , and in consequence 
of the failure of the said lands to yield the said three million feet 


‘of pine timber, in the sum of three thousand seventy-four dol- 


lars and forty cents, for. which sum the defendant has no 
55 security of any form or nature, and has not received from 

any source any compensation therefor, and will be at the loss 
thereof unless the same is allowed him by way of recoupment 
therein. 


November 380, 1881. This day came the plaintiff, by his counsel, 
and it appearing that Mr. Hudd, who commenced the trial of this 
cause on behalf of the defendant, is necessarily absent, it is, by con- 
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sent, ordered that the further trial of the issue herein be postponed 
until to-morrow morning. 

December 1, 1881. This day came the parties, by their counsel, 
and the trial of the issue herein was resumed, and, not being con- 
cluded, the same was adjourned until to-morrow morning. 


Verdict. 


December 2, 1881. This day came the parties, by their counsel, 
and the trial of the issue herein was resumed; and the jurors of the 
jury aforesaid being charged by the court, on their said oaths, respect- 
ively, do say that they find the issue herein in favor of the plaintiff, 
and assess the damages to the said plaintiff at the sum of six thou- 
sand six hundred and ten dollars and thirty-six cents. — 

And came the defendant, by his counsel, and moved the court for 
a new trial for reasons filed, as follows: 


56 Motion for a New Trial. 


United States Circuit Court, E. District of Wisconsin. October 
Term, 1881. 


STEPHEN HvuBBArD, PI’ff, vs. L. M. MArsHALL, Def’t. 


Now comes the said defendant, after verdict, and before judgment 
herein, and moves the court here for a new trial herein on the min- 
utes of the court, for the reasons following : | 

Ist. The court erred in directing a verdict for the plaintiff herein. 

2nd. The said verdict was contrary to the evidence. 

3d. The said verdict was contrary to the law. 

Dated Dec. 2d, 1881. , 

HUDD & WIGMAN, 
Att’ys for Def 't. 


December 31, 1881. This day came the defendant, by his coun- 
sel, and, on his notion, it is ordered by the court that the hearing 
of the motion for a new trial be, and hereby is, continued. 


And now, at this same term, to wit, January term, 1882, and on 
the fortv-third dav thereof, to wit, on the second day of March, 
A. D. 1582, the following proceedings were had, to wit: 


Judgment. 


STEPHEN HvuBBARD 
Us. At Law. 
L. M. MARSHALL. 


ay This day came the parties, by their counsel, and, on motion 

of the plaintiff, it is, without prejudice to the hearing and de- 
termination of the motion of the defendant for a new trial, con- 
sidered and adjudged by this court, now here, that the said plaintiff 
do have and recover of the said defendant, L. M. Marshall, the sum 
of six thousand six hundred and ten dollars and thirty-six cents 
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damages, so as aforesaid assessed by the jury, together with one hun- 
dred eighty-seven dollars and sixty-two cents, his costs about his 
said suit in this behalf by him expended, and that he have execu- 
tion therefor. : | 
Judgment rol: filed March 2nd, A. D. 1882. 
EDWARD KURTZ, Clerk. 


Damages .- --~-- $6,610 36 
CIE ies eisienes 187 62 


$6,797 98 


And same day, by consent, it is further ordered that execution on 
this judgment be stayed until the hearing and determination of the 
motion for a new trial. 


And afterwards, to wit, on the eighty-ninth day of said term, to 
wit, on the 2nd day of June, A. D. 1882—present, the Hon. Thomas 
Drummond, circuit Judge, presiding, and the Hon. Charles E. Dyer, 
district judge—the following proceedings were had, to wit: 


58 Hearing of Motion for New Trial. 
STEPHEN HUBBARD 
vs. At Law. 


L. M. MARSHALL. 


This day came the parties, by their counsel, and the motion of the 
defendant for a new trial came on to be heard, and was argued by 
Mr. T. R. Hudd, for said defendant, and by Mr. J. D. Markham, for 
the plaintiff; and the hearing being concluded, the court held the 
same under consideration. 


And afterwards, to wit, on the ninetieth day of said term, to wit, 
on the 5rd day of June, A. D. 1882—present, the Hon. Thomas Drum- 
mond, circuit Judge, presiding, and the Hon. Charles E. Dver, dis- 
trict judge—the following proceedings were had, to wit: 


Order overruling Motion for New Trial. 


STEPHEN HuRBBARD 
VS. At Law. 
L. M. MARSHALL. 


This day came the parties, by their counsel, and on consideration 
of the motion of the defendant for a new trial, and the arguments of 
counsel thereon, it 1s ordered by the court that the said motion be, 


-and hereby is, overruled; and it is further ordered by the court that 


the order heretofore entered, staying execution on the judgment in 
this cause, be, and hereby is, vacated, and that said judgment stand 
in full force and effect. 


June 19,1882. Bill of exceptions signed and filed, as follows, to 
wit: 


L. M. MARSHALL VS. STEPHEN HUBBARD. 


Bill of Exceptions. | 
Circuit Court of the United States, E. Dist. of Wisconsin. 


STEPHEN HuBBARD vs. L. M. MARSHALL. 


Be it remembered that afterwards, to wit, on the 25th day of 
November, 1881, before the Hon. Charles E. Dyer, judge of the dis- 
trict court of the United States for the east’n district of Wisconsin, 
presiding in the circuit court of the United States for said district, 
held at Milwaukee, Wisconsin, comes as well the said Stephen Hub- 
bard, by his attorney, J. D. Markham, as the said L. M. Marshall, by 
his attorneys, Hudd & Wigman, and a jury being called were duly 
empannelled and sworn to try the several issues herein joined. 

The counsel for the defendant (the burden of proof under such 
issue being upon the said defendant, and so ordered by the court,) 
called L. M. Marshall as a witness in his own behalf, and who testi- 
fied : 


Resided in May, 1874, in Green Bay ; business, for the last ten 
years I have dealt in lumber and shingles. 

Q. Did you have a transaction on the 23rd of May, 1874, in regard 
to a contract with Gillen and Monroe? 


(Plaintiff’s counsel objects to the question, because it is admitted 
by the pleadings that the contract was reduced to writing, and that it 
is about land which they purchased from them.) 


60 Mr. MARKHAM to witness: Was there any contract or agree- 
ment between you and Mr. Hubbard ? , 

A. There was. It was not in writing. It was known to me that 
a contract existed between the plaintiff and Gillen and Monroe. 

Q. Did that contract relate to land ? 

A. It did. 

Mr. Hupp to witness: Look at that paper and state if it is the 
contract that you supposed existed between the plaintiff and Gillen 
and Monroe? 

A. It is. 


Defendant’s counsel offers the contract in evidence. It is marked 
“Exhibit No. 1.” .(Contract read.) 


It was in relation to this contract that I had the transaction with 
Mr. Hubbard. — 


Defendant’s counsel introduces in evidence instrument in writing, 
which the reporter, at his request, marks “ Exhibit No. 2.” 


Mr. Hupp: These two papers being in evidence, I wish you would 
state that the contract between yourself and the plaintiff in relation 
to the sale of the Gillen and Monroe contract, the notes and mort- 
gages and lumber. | 

A. I had been advancing to them on their lumber and shingles, 
and handled them on commission, advancing them money and su 
plies. He (Hubbard) came into my office and wanted to sell me the 
contract that he had with Gillen and Monroe on the 23rd of May, 
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1874. I don’t know as I can state all the conversation we 
61 had, only the summing up of it. We talked some little time. 

The first transaction we had he said he wanted me to accept 
an order on Gillen & Monroe for quite a large amount, which I re- 
fused to do. When I refused to accept that order he wanted to have 
me buy the contract between Gillen & Monroe for the timber that 
was to be cut—the contract offered in evidence. He made a propo- 
sition to me to throw off fifteen hundred from what there was due 
him on the contract if I would buy it of him. My brother, James 
Marshall, I think, was present at this interview ; at that time he was 
clerking for me. We had this conversation in the office of my store. 
I don’t think Gillen & Monroe were there at that time—their names 
might have been mentioned, but the exact conversation I could not 


give you. 
Ques. What was it Mr. Hubbard proposed to sell you ? 
Objected to. 


Court: Let the witness state all that was said, in answer to your 
general question, until his recollection is exhausted. 


A. Hubbard offered to throw off fifteen hundred from the con- 
tract if I would buy it, and then we went on to find out what I was 
buying. I asked Mr. Hubbard how much pine there was left stand- 
ing on that contract he was selling me, and his reply was there was 
three million good, merchantable pine left to cut yet; and then we 

talked about the value of that pine, how much the stumpage 
62 would be, and it was agreed between us two dollars and a 

half a thousand stumpage; that is the way I figured it up. 
I think at that time he offered to take ten thousand dollars for the 
contract; he said he would lump it right out at ten thousand dol- 
lars, or would figure it up and take off fifteen hundred from what 
there was coming on the contract. My not knowing how much 
there was coming on the contract, [ told him I would prefer to have 
it figured up; by his guaranteeing there was three million of pine 
on it I would take it; he said he would guarantee there was three 
million pine left on the land that was to be cut; I told him I would 
take it at the fifteen hundred dollars discount from the contract 
with Gillen and Monroe. After we got through talking we ad- 
journed th.n and went to Billings’ office, and they made out the 
papers, and I made out the notes, and they were consummated 
there. 

Q. Was there any further agreement or understanding after you 
got to the lawyer's office, or was that all had in the store? 

A. All had in the store; there was nothing said about the con- 
tract in the office; only just it was transferred to me. 

Q. What was said, if anything, in relation to what you were to 
purchase from him, how much you were to pay him—how much 

were you to pay him in the first place? 
63 A. We didn’t know how much the purchase would amount 
to at that time; it was not figured up; they figured it up 
over to Billings’ office; there was something said about a tract of 
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land that was to be reserved, that was not to be put into the con- 
tract—that was in the contract, but was not to be put in the con- 
tract transferred to me. 

Q. Who talked about reserving that? 

A. Mr. Hubbard. He said he wanted to reserve that part of the 
land and transfer the balance to me. I gave three notes and made 
a cash payment, which was twenty-five hundred and something. 
Three notes were given, payable in six, twelve, and eighteen months. 
The entire sum agreed upon to be paid was ten thousand and some 
odd dollars. It figured up the same as the contract, deducting 
fifteen hundred dollars; I don’t recollect the exact amount; ten 
thousand and fifty odd dollars. The fifteen hundred dollars was 
subtracted, leaving ten thousand and fifty. I figured the three ‘mil- 
lion of pine, $2.60 a thousand, $7,500; then there was the mortgage 
on the mill of one thousand dollars, and another mortgage of Mon- 
roe or a note there had been some paid on; I don’t recollect the 
exact amount; I didn’t consider it a note good for anything ; Mon- 
roe was not able to pay it. 

(. How did you come to pay the $2.50? 
64 A. I considered the stumpage of that value, and I think 
Hubbard assented to it. He knew we were figuring at $2.50 
a thousand. é | 

Q. Was there anything said by Mr. Hubbard—anything about if 
it should fall short of three million ? | | 

A. He said he would make it good. I asked him if he would 
give me time to find somebody to go and look over the land and ex- 
amine the timber. He said he would not, it must be closed right 
up that day or he should proceed to take possession of it, or some- 
thing of that kind. I had not been on the land before. 

Q. Had you any way of ascertaining, except from Mr. Hubbard, 
the true state of the quantity of timber upon that land? 

A. Thad not. I knew nothing about !t, only what I got from Mr. 
Hubbard. I was then dealing in pine timber, shingles, and lum- 
ber, and knew the general market. That quality of pine, located 
where that was, was worth $2.50. I would have paid that for any 
amount I could have got. 

Q. What was the amount paid on the contract before the com- 
mencement of this suit? 

A. Six thousand seven hundred and twenty-three dollars. I had 
Gillen and Monroe go on and cut the timber off and saw it up. 

Mr. Markuam to the witness: Did you, or did you not, re- 
65 ceive the original title of the mill property from Gillen and 
Monroe? 

Ans. I took the mill of Gillen and Monroe. I took no deed of 
it. I took the mill and sold it, but not under the mortgages. They 
consented to let me have it if I would settle. : 

Q. They had the original title subject to the mortgage; did you 
take that title? | 

A. The mortgage was in my hands; I did not foreclose the mort- 
gage; I don’t know but they gave me a bill of sale of it. If they 
gave ine a bill of sale, I think it was put in my safe; it is not here. 
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(Court allows def’t’s counsel to prepare and serve on p|’ff’s counsel 
an amendment to answer. Amendment served.) 


Testimony of James Marshall. 


The evidence of JAMES MARSHALL, a witness for the defendant, 
was then taken as follows: : 

Resides at Steven’s Point, Wis.; in 1874 resided at Green Bay, 
Wis; clerk then for def’t, L. M. Marshall, his brother; heard the 
bargain made between the parties in relation to the pine land in 
controversy; heard it in the store—extreme back part of the store; 
think there was nobody present at the office except Hubbard, my 
brother, and myself; customers were in and out; Gillen wasin some 
part of the store; I think he stood in front of the window, looking 
out of the door; this was in the forenvon in the first place when he 

came in: in the first place, Hubbard came, and wanted my 
66 brother to buy some order that was drawn between him and 
Monroe; he refused to do it; then Hubbard started for the 
door, and the last words I heard him say he would be damned if he 
would not close the thing up to-day, and went off. Then Gillen 
started out of the store, and after a while Hubbard came back; then 
they talked about the sale of the property. . Hubbard offered the 
contract he had with Gillen and Monroe to my brother, and on that 
contract offered to throw off fifteen hundred dollars, with the repre- 
sentation of a certain amount of pine, as I understood it then, as 
they had talked before; and my brother said to him, as he had 
never seen the proper ty, and did not know anything about it, he 
was not ready to make a bargain on any such ground, and then 
Hubbard turned around to him, and says: “I am good for three 
million feet of pine, and, by God, I will warrant three million feet 
of pine on that land;” and my brother then savs: there being three 
million feet of pine that he will warrant is good, he would close the 
trade; and then Hubbard says: “We will go over to the office and 
make the notes;” and my brother went out with him. That is all 
what I heard; that’s all I know about the matter; the bargain was 
completed, and they went off to make the notes. What 
67 I heard said was this: They reckoned the pine, the stump- 
age, at $2.50, and they were figuring what it would come to. 
Cross-examined by Mr. MARKHAM: 

Q. You have been sworn before in this case? 

A. Yes, sir. 

Q. Did you ever say anything about this figuring before in your 
testimony * ? 

A. I think I did. 

Q. Did you, in your testimony in Green Bay, say a word about 
any figuring being done? 

A. I did, sir. 

Q. I will read to you, and you can state if this was your testi- 
mony at Green Bay: “James S. Marshall was then called as a wit- 
ness upon the part of the defendant, and being first duly sworn, tes- 


tified as follows.” (Counsel reads the record of testimony given by 
the witness from printed case.) 

Q. Is that your testimony as you gave it then? 

A. It is very near it. I think I weuld be as likely to know then 
whether I heard them figuring as now. 


(Counsel read from the printed record the cross-examination by 
Mr. Markham.) 


Q. When did you find out where Gillen was? 
A. I don’t profess to say I know where he was; I think he was in 
the front part of the store, looking out of the window. 
Q. Do you swear to that as I have read it? 
A. There is a good deal in there I never heard of till now. 
68 I never heard so much of that cross-examination. Mr. 
Norris asked me two or three questions. There is a good 
deal there I don’t recollect now. I did swear to what I supposed to 
be the truth at the time I made that statement,and Idonow. The 
thing transpired precisely as I state it. I don’t know whether the 
question was asked me then about the figuring, but I think it was. 
I recollect about the figuring about the price of pine; that is just 


what I recollect. 


Q. I simply want to know if you have refreshed your memory 
now any more than you had then? 

A. No, sir; not a bit. It was all done in one day. Hubbard 
went out once and came back again. They finished up at the sec- 
ond time. I think the last time he went out it must have been 
somewhere near noon; I could not tell exactly. 

Q. When he came in first what time of day was it? 

A. Along in the morning. 

Q. How long was he gone when he went out? 

A. Not but a very short time ; I could not tell the exact time. It 
was in the forenoon he went away the first time; it was not in the 
afternoon when he came back. I don’t think I stated at Green Bay 
it was in the afternoon. It is a thing that transpired a good while 

ago. I never have had my recollection called to it. Irecol- 
69 lect the question was asked Gillen in regard topine. I think 

Imust have made the statement at Green Bay as you have 
read it to me, that Gillen was called upon to know how much tim- 
ber there was by my brother. My brother asked Gillen how much 
timber there was. He said he didn’t know. He did not give him 
any estimate that I know of. He said he did not know. 

Q. I call your attention to this answer: “I think I stood by the 
railing of the office. I could not say where Gillen was. I think he 
was around somewhere in the store; where, I don’t know. I think 
my brother asked Gillen in regard to the amount of timber on the 
land. He said he had not given a close estimation—there might be 
three million, and might not.” Did you say that? The question 
is, Whether that is an answer that you gave on your examination. 

A. I presume to say it is; it is so long ago; Idon’tknow. Inow 
say he did ask him. Gillen said he had not made an estimate so 
he could tell. I say it, as near asl] can. As near as I can recollect, 
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he said he had not made an estimate so he cuuld tell how much 

there was. I don’t recollect of his making any such estimate of the 

exact amount as 3,000,600 feet. I don’t know but he did. He 
hadn’t made an estimate so he could tell the exact amount of 

70 pine there was. I think I did make the statement that he 
hadn’t made an estimate so he could tell. 

Court: Did you make in your former examination this statement 
that Gillen said there might be three million foot of pine on the 
land ? 

A. I understand by that, I said so; I don’t dispute it; but as I 
understood Gillen at that time, and as I understand now 

Q. 1 only ask you to say what you testified to. Then you think 
you did? 

A. I can’t recollect the exact language he used now. I don’t ree- 
ollect all the circumst: snces connected with the sale. I understood 
they went to an office. I heard them say they were going over to 
an office to draw up some notes and fix the thing up. That is all I 
know about it. They mentioned Billings’ office. At that time I 
did not know where Billings’ office was at all. I knew it was in 
Green Bay somewhere, but I never had any business with him. I 
did not know then where it was. 

Q. When they left the store to go to have the writings made, what 
time of day was it? 

A. I think it was before twelve o’clock. Hubbard and my brother 
went from the office. As near as I can recollect, Gillen was not 
in the store at that time; didn’t come back when they went 


away. 
71 Q. Did any one go from the store by your brother's direc- 


tion to call Mr.. Hubbard back ? 

A. No, sir. Gillen went out after that. Whether he went out 
after Hubbard or not I don’t know. He went out after he did. He 
turned in the same direction, right off down street, and I saw Gillen 
vo off that way too. I did not “hes ar my brother make a remark to 
Gillen at all. “He spoke to me. I distinctly recollect that. 

Q. If Mr. Marshall, your brother, the defendant in this suit, had 
spoken to Mr. Gillen you would have heard him? 

A. I rather think should. I didn’t pay any attention to it, be- 
‘ause I didn’t think any further of it. : 

Q. Then your brother might have directed Gillen to call Hubbard 
back, and you may not have heard it? 

A. He may have done it, but I don’t think he could from the po- 
sition in which he stood. 


Re-examined: 


I did not hear all the conversation that occurred between my 
brother and Mr. Hubbard; they were figuring there some time—I 
should think perhaps an hour; I did not hear all that conversation 
and what occurred between them while they were figuring together ; 
[ heard them set a price on stumpage of pine; then they went to 
figuring to see how much it would come to; the price was $2.50; I 
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didn’t hear much of the conversation because I had_ to wait 
72 upon customers outside of the office; what Hubbard said 

about what there was on the land was at a subsequent inter- 
view after he had been out and come in again. 


Direct examination of L. M. MARSHALL resumed: 


The only thing that induced me to buy this contract was Mr. 
Hubbard’s guaranteeing there were three million of pine on it. If ° 
he had not guaranteed that I would not have bought it at all. I 
believed his statement. I relied on Hubbard’s guarantee there were 
three million feet of pine upon the land; I bought relying upon his 
statement. By actual scale there was one million seven hundred 
and sixty-two thousand eight hundred and _ thirty-six (1,762,836) 
feet on the land. 

Q. How much, if anything, did you lose by reason of the land not 
vielding the amount of three million feet of pine ? : 


(Objected to.) 


Court: The theory of your defense is, as developed by your an- 
swer, that your loss was the shortage or deficiency at $2.50 a thou- 
sand. I do not know what other measure of damages there could 
be, except the value of that amount of timber which you say consti- 
tuted the shortage; that might be either the contract value or the 
market value. It is for the jury to determine what the loss, if any, 
is, or what the damages are upon the actual facts that are disclosed; 

and I think the witness had better be confined to a statement 
73 of the facts, and then let the jury, if they come to that ques- 
tion, figure the loss. 


Exception by defendant. 


Witness: The market value of pine was $2.50. I have known 
the market there for years. I have eae dealing in that commodity 
for twenty years or more. That was also the rate at which Mr. 
Hubbard and I figured the value of the pine. I have not received 
in any form, from any party or persons, Gillen or Munroe or any- 
body, any sum for what I claim I lost by reason of the shortage on 
the pine. A year or so ago | suffered a slight paralytic shock, and 
my memory has not been as good, compared to former times, since 
then. Gillen was present at a portion of this interview preceding 
the contract. There was conversation between me and Gillen in the 
presence of Mr. Hubbard, as to the quantity of pine upon this land, 
before I went to consummate the bargain and while we were nego- 
tiating. Gillen, myself, and Hubbard were in the store. We were 
in the office, I think. I turned to Gillen and said: “How much 
. ee ; ’ o “il; © 
pine is there on that land, Hubbard said there are three million? 
and Gillen made the same reply he had before: He didn’t know; 
he hadn’t been over the land to estimate, but there might be three 
million and there might not. | 
Q. What reply did Hubbard make when you made that state- 
ment that Hubbard had said there were three million? 
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74 A. He kept silent. He neither affirmed nor disaffirmed. 
He was right there at the time. That was after Hubbard 
had made the statement to me as to the amount. 
Q. Gillen and Monroe made no objections to your purchasing 
this contract and assuming the obligation to take the pine off it? 


Objected to, as immaterial. Objection sustained. Exception. 


Witness: No objection was made by any of the parties to my as- 
suming this contract and taking the price. Gillen and Monroe 
knew of the fact I was negotiating to purchase. They took off the 
pine for me, acting as my agents. I directed them to do so. 


Cross-examined : 
Q. How long have you been in business in Green Bay? 
A. Ever since 1551. 
Q. How long did you know Gillen and Monroe? 
A. I could not tell exactly the time I got acquainted with them. 
I think the first time Hubbard brought Gillen in and introduced 
him to me he was buying pine and putting up a mill; it was two 
or three years, it might have been four, before this. 
Q. During the three or four years were you dealing with them 
in pine lumber and shingles? 
A. Yes, sir; and they were manufacturing lumber and shingles 
at or near the same place spoken of in this transaction on the lands 
described... Monroe had a contract; he was not in partner- 
70 ship with Gillen. 

Q. You were aware when you purchased this contract, took 
this assignment, that 1t was relative to the same property they had 
been working on for two or three years, and you had been handling 
a portion. of the time the lumber and shingles for them. You now 
understand it is the same place? 

A. Yes, sir; I know nothing to the contrary. 

Q. About what distance from Green Bay was that land and that 
mill spoken of by vou in your testimony? , 

A. My impression is it is about 11 or 12 miles. I would not be 
positive as to the distance. , 

Q. And on the ordinary traveled road leading from Green Bay ? 

A. Part was; they had to turn off from the road to go to the 
mill. ; 

Q. About what distance from the main road is the mill? 

A. IT should judge about three or four miles; I don’t know; that 
would be my estimate of it. 

Q. Is the land from Green Bay toward the mill more or less, and 
cultivated as farms? 

A. Yes, sir; most of the way. 

Q. What amount of shingles and lumber was in your possession 
at the time of this interview, spoken of by vou with Hubbard at 
your store,— 


(Objected to, as being immaterial, and not cross-examination. 
Overruled. Exception.) 
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Ques. cont’d. Belonging to Gillen and Monroe? 
A. I could not tell without looking over my books. Not 

76 knowing I should be required to tell anything of the kind, I 
have not posted myself up. - I have a record of it on my 

books, but have nothing here to refresh my memory in regard to it. 

Q. Was there a considerable amount of lumber and shingles in 
your possession at the time Hubbard called upon you? 

A. Yes, sir; there was some we hadn’t shipped; some out at the 
mill and some on the track had been delivered to us, and we had 
given our receipt for it. 

Q. Are you able to state what shingles were worth per shouned 
at the time that Hubbard called upon you? 

A. Not the exact amount, without looking at my books; it is 
several years ago; I don’t keep market reports in my head for a 
number of years back; I have a record of it on my book; what I 
was paying and what I was selling them for I could not state now. 

Q. You may state about, during the year 1874, the market price, 
if you recollect. 

A. Between two and three dollars, somewhere; just the amount I 
could not tell; shortly after that they went below that; the price of 
common lumber that year was in the neighborhood of eight dollars; 
I think about the best lumber Gillen and Monroe were making there 
was something like twenty dollars. 

@. When Hubbard came to you, he was wanting you to 
77 accept a draft, or check, order, or something on Gillen and 
Monroe; he wanted to get pay from you on his claim against 

Gillen and Monroe? 

A. Yes, sir. 

Q. Have you any idea what amount of money he was wanting? 

A. No, sir; I sent for Gillen and Monroe to come in; Gillen did 
come in. | 

Q. At what time, either in conversation with Hubbard or Gillen 
and Monroe, did you learn what his demand in amount was? 

A. I don't think I did the exact amount. 

Q. Did you, at that time, learn there was an amount due from 
Gillen and Monroe to Hubbard? 

A. Yes, sir; but the exact amount I could not tell you; he threat- 
ened to attach them, or something of that kind; the shingles were 
in my possession; I claimed they were mine; I don’t remember 
hearing any statement about any lien; there might be and might 
not; I read what was in the contract. 

Q. And when Hubbard informed you he wanted pay upon a draft 
or order, or something from Gillen and Monroe, you then sent for 
them ? 

A. I sent for Gillen—I sent for them both; they were at their 
mill; I think the same day that Hubbard called upon me and pre- 
sented this claim; they might not have come in that day; Hub- 

bard had been there some little time, and we had several 
78 talks in regard to it; I think it was the same day that Mr. 
Hubbard made this demand; I sent out for him—in the 
morning, I think; I cannot positively state whether Gillen came in 
on that day or not. 
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ae 
Q. I ask you for your best recollection on that point. Have you 
not already stated that Hubbard, from the first, insisted upon great | 


| rapidity and dispatch about this matter, and that he came to your 
| office or store in Green Bay and refused to give delay, and that he 
was Only there twice? | 
A. That was the time we made the final contract—that 1 bought 
the contract. | - & 
Q. Have you, at one time, stated, on the trial of this cause, before, 
that he was only, in reference to this matter, at your store twice, 
; and that during the same day ? 
j A. I think I did state he was there twice; my daginey oem was at 
that time twice; he may have been more, but I cannot say in regard to 
it; I think he was in there two or three times that hagthe day 
| we finally consummated our trade. 
ia Q. At his first interview with you, at or about what time of day 
) was it? 
A. I think in the morning. 
Q. At the time he first came in the morning, do vou recollect 
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i now who was in the store when he came there? 

i A. I don’t. 

| 79 Q. Do vou recollect of anv particular person besides your- 

| self and Hubbard ? & 
Ti A. I think my brother was in the store when he first came in. : 

ia Q. And when Hubbard first came in did he make any other ‘ 

1 | errand, or speak of any other business, except he wished to get some > | 
; 


| pay from you on his claim he had against Gillen and Monroe? 
| A. I think hespoke about selling me the contract, wanted to have 
| me buy it at that time. 

Q. Have you a distinet recollection of what he said about it on 
| the first interview—in referencé to vour buying his contract; recol- 
| leet what he said in reference on your first interview to your pur- 
| chasing this contract ? 

A. Not all; only he made an observation I had better buy it; he 
was a good ways off; I could look after it better than he could. 

| 4 That was about the whole of it on the first? 

i i ee Cs, sir. 

a ~ You refused to pay him any money ? 

| A. Yes, sir; I did at the time. 

| Q. But immediately dispatched a messenger to the mill for Gillen, 
. so as to be instructed in the matter as to what you should do? 

A. Yes, sir; I wanted to consult with them. 


| 
| 
| Oy Q. About what time after you were first called upon by Hubbard 4 
i was it until he left ; how long was he in your store at the first inter- 
7H view ? | 
80 A. As near as I ean recollect some little time; it might : 


have. been a couple of hours, it might have been an hour; | 
then he went away; that is my recollection; I don’t recollect of his , 
going away with any one; my impression is he went away alone; 
I did not see any one go with him. 
QQ. Do you know how he happened to return to vour store on the 
second interview ? 
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A. I think Gillen asked him to come back; I have no recollection 
of asking Gillen to go for him to ask him to come back ; I might, 
but I am not distinct in regard to that; I had some little talk with 
Gillen in regard to it; I think I asked him what I had better do in 
regard to it; he said he didn’t know hardly what I had better do; 
he said I could do just as I had a mind to, that he did not want to 
advise me one way or the other about buying the contract. 

Q. Did you then remark to bim that he had better find Hubbard 
and bring him in? 

A. I might; I am not sure in regard to that; I would like to 
have some further conversation with Hubbard in regard to it before 
I did anything. 3 

Q. How long after the first interview was it before Hubbard re- 
turned to your store, and you had the second interview? — . 

A. My impression is it was the next day; I think it took 
8] about all that day to get Gillen in; it is quite a distance out 
there, and a pretty hard road.. | 
Q. At what time did Hubbard come to your store for the 
second interview ? } | 

A. That was in the morning, I think—that is my impression— 
about nine or ten o’clock. 

Q. At what interview did anybody come with Hubbard when he 
came. there ? | 

A. I am not sure whether Gillen came in with him or not; I 
think Gillen was in the store while he was; I am not sure whether 
they came in together or not; I don’t recollect whether any one 
came in with him; know he walked very slowly, and generally a 
man would not stop to walk with him, it took him so long to get 


—across the store; he was lame with rheumatism. 


Q. At this interview did he tell you how much his claim was 
against Gillen and Monroe? ! 

A. I am not sure whether he told me at that time or not. 

Q. At either of the conversations, or during the negotiations for 
tha transfer of this contract to you and these mortgages, were you 
informed of the amount of Stephen Hubbard’s claim against Gillen 
and Monroe? 

A. Yes, sir; I was. 

Q. What was it in amount? 

A. Something over ten thousand dollars ; something over eleven 

thousand dollars, I think, the whole thing figured up. 
82 q. And for the purpose of taking Mr. Hubbard’s contract 
into your hands, and those notes and mortgages, did you then 
and there announce to Mr. Hubbard that your object in making 
the transfer was for the purpose of aiding Gillen and Monroe ? 

A. Yes, sir; I did. After we had taken up our bargain and got 
it all consummated he remarked we would go to his lawyer’s and 
let him transfer the contract. 

Q. Do you recollect now that the very words you stated were 
uttered by Mr. Hubbard as you stated them, “ We will go and have 
the transfer made.’? 
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A. I am not sure of the exact language ; it was something to that 
effect. 

Q. Do you recollect there was anything said except you would go 
to a lawyer’s office to have the writings made; was not the language 
used, “ We will now go and have the writings made”? 

A. It was something to that effect ; something led us both to go 
there; I am not sure what exact time of day it was; it isa good. 
many years ago; I should say it was in the afternoon, as near as I 
can recollect. 

Q. Did any other person accompany Mr. Hubbard and yourself 
to the lawyer’s office at the time you went to have the writings 
made? 

A. I think not. 

Q. Where did you go to have the writings made? 

A. To Billings’ office; Hubbard and I went there; Billings 
83 wrote the assignment ; J did not consult any attorney at all; 
it was all done by Mr. Billings. 

Q. How long afterwards were the papers brought to you? 

A. I could not state; it might have been three, it “might have 
been six, months; they were left, in the first place, until he could 
consummate certain things, as he understood it,and then the papers 
would be delivered to me. 

Q. And you took them ? 

A. Yes, sir. 

Q. This assignment and land contract are the papers you speak 
of? 

A. Yes, sir; and notes and mortgages. 

Q. The papers were read over, I suppose, after they were written 
and signed, in your presence ? 

A. Yes, sir; I gave the notes and paid over the money that I was 
to pay in money; that was on the 25rd day of May, 1874, the date 
of these notes. From that time on Gillen and Monroe continued to 
cut timber, and manufacture it into lumber and shingles, at the 
mill aforesaid, as they had before. 

Q. Without any immediate arrangement or change between you 
and them—for how long? 

A. Until they cut up what timber there was.on the land; two 
seasons, I think, they were cutting it up; the first season they com- 
menced they didn’t have much snow; the next season they cut up 

all what there was; I let them cut it off as my agents. 
84 Q. You made no arrangement, in writing or otherwise, for 
two years after Mr. Hubbard assigned, or until the 19th of | 
April, 1876? 

A. We had no writings, and I continued to handle the lumber 

and shingles, allowing them so much a thousand for cutting. 


Re-examined: 


Q. Something has been said about Hubbard’s claiming a lien 
upon those shingles or lumber. What do you know about that, or 
what is there about it? 

A. I did not know he had any hen on them; the shingles were 
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put into my possession, and [ had given a receipt for them to pay 
up Gillen’s and Monroe’s debts—what I had advanced them. 

Q. Whose shingles were they? 

A. Mine, and I had more than paid for them. 

Q. Had the trade or transaction you had with Hubbard anything 
to do with those shingles, or what you would do or receive? 

A. We did not take them into account at all; it entered into no 
part of the negotiation at all; [ Lad a verbal arrangement with Gil- 
len and Monroe to go on and cut off this pine land, and ascertain 
what there was upon it; I gave Gillen and Monroe directions to go on 
and cut off the pine, and ke ep correct account of what there was upon it, 

and report to me, which they done—manufactured it into lum- 
85 ber and shingles at their mill. The lumber and shingles were 

delivered to me. I made these arrangements with them 
right away after I bought the contract. I do not recollect seeing 
Mr. Hubbard until he came to settle some time afterwards. There 
was one note paid; I had paid itto Hubbard. Atthe time I paid the 
first note they had not cut off the pine yet. The winter after I 
bought this we had no snow. They did not finish it up the first 
season. I told Hubbard I wanted to see Gillen and find out how 
they stood. He claimed they owed him a great deal. 1 didn’t know 
anything about it. I wanted to consult him to see what I had 
better do. Hubbard understood, and so did I, that I wanted this 
land or pine for Gillen to cut up for the mill. That was talked be- 
tween us. Gillen was to cut it up for me. Hubbard made no objec- 
tion to that. He seemed to desire it should be done. He made the 
remark that he hoped they would come out all right. I told him I 
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hoped so too, and I think they would if there had been three million 


feet of pine on it. 
Q. Counsel says he thinks it was nothing to ™ whether they 
came out right or not; was it? 
A. Yes, sir; a good deal. 
~Q. You say Hubbard in the first place came to vou to get you to 
pay some money for Gillen and Monroe. What did he claim 
86 your relations were with Gillen and Monroe and why did he 
come to you? 3 
A. I don’t know ; he wanted me to pay it for Gillen and Monroe, 
Q. Did he say why? | 
A. No, sir. 
Q. Did he say anything about vour having the lumber and con- 
trolling and managing it? 
A. Yes, sir. 
Q. What? 
A. I don’t recollect what he did say in regard to it? 
Q. Did he seem to know you were to handle this lumber and 


pine and have the benefit of it? 


A. Yes, sir. ; 

Q. Before this arrangement was made? 

A. Yes, sir. 

Q. When did you fi rst ascertain that the shortage existed—about 


what time’ ? 
b—382 
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A. When they got through cutting it off. In 1876, I think; dur- 
ing the winter of 1876. 

(). When did you first have any interview or talk with Hubbard 
about the shortage, 1f any? 

A. When he came in to collect the pay for the last two notes ; in 
my office in Van Dyke’s store. When he. first came in [ think I 
had an account that he had guaranteed against Hugh Monroe—not 
Monroe, but Ballou; he was belting the mill; I had furnished him 
the belting and Hubbard had guaranteed to pay for it, and he figured 

up ‘the interest on the notes; I told him about. this account ; 
87 he handed methe note and I endorsed it on it; then he com- 

menced figuring again; I told him there is another thing, 
the shortage on “that pine, figure that up; then Hubbard jumped 
up, and got mad, and _ ran out of the office, and didn’t say anything 
more about it ; and he said he would sue me, or somethving of that 
kind, right off; I told him there was a large shortage; T wanted 
to have him make that up, as he agreed, and he refused to do it; | 
told him I was ready topay the balance of the note when he would 
allow me for the discrepancy on the pine; he didn’t say much, ran 
out of the office as fast as he could ; he refused to allow it. 

Q. Have you had any talk since then about it? 

A. I don’t reccllect whether we have or not; he never said any- 
thing to me, or | to him, since that interview, until the commence- 
ment of this suit. 

Recross-examined. 

Q. The guarantee for that amount you endorsed on the note for 
belting, he made no objection to that? 

A. No, sir. 

Q. Do you recollect what that amount was? 

A. Nine hundred and some odd dollars; it is endorsed on the 
note. : 

Q. Was this at, or about, the time the last note was due—six, 
twelve, and eighteen months from March 22nd, 1874? 

A. I think they were past due a little ; that is my impres- 
SS sion; I am not sure; I don’t think he came there as soon as 
they were due: 

Q. Can you recollect about how long after they were due he came 
for his pay? ? 

A. I can’t say. 

Q. You have never mentioned this in court before, about this 
cuarantee about the belts? 

A. No, sir; I don’t think I have. 

(). About what time did he make that guarantee to you to pay 
for the belts of Ballou? 

A. At the time Ballou got it: I don’t recollect the date of the 
transaction myself; I could tell by looking on.the books. 

Q. Were the notes due, or about due, at the time he made that 
guarantee for Ballou’s belting ’ ? 

A. No, they were not due. : I don’t know how mee they had to 
run. 
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Q. How long did the debt run for the belting before it was en- 
dorsed on the notes? 

A. It was some little time; I don’t know exactly; it might have 
been a year, it might have been six months; I could not tell with- 
out looking at the books; it might have been only three months; I 
am not positive about that; at the time the guarantee was made by 
Hubbard, it was unde rstood it should be applied on these notes. 

Q. At the time the guarantee was made. by Hubbard, was the 

amount of the guarantee named, how much it would be for? 
89 A. I think he limited it to one thousand dollars; that he 
told me to let him have the amount af one thousand dollars. 

Q. And you did? 

A. It fell a-little short of that; I let him have what he wanted up 
to that. 

@. That was the first time you ever intimated to him there was 
any shortage? 


A. Yes sir. 
Q. At the time you got that endorsement made? 
A. Yes, sir. 


Q. T hat was some two years and upwards after the time you took 
the transfer of the notes and mortgages ? 

A. It was the first time I saw him after [ found out. 

(. That endorsement of the note was made in 1876? 

A. The date I don’t recollect exactly ; I think some time in 1876. 

Q. When you were sworn before on the trial of this case at Green 
Bay, in the State court, did you testify in the following words: 
“Hubbard stated to me at that interview that he would warrant 
that there were three million feet of pine timber upon the land de- 
scribed in the contract; that he would warrant it to be that, and 
that in case it fell short he would pay me. back $2.50 a thou- 
sand,” &c. Did you testify that was the agreement? 

A. Yes, sir; that is a correct statement of what did actually trans- 
pire at that time. 

Q. You have, as I understand you, at some time since the transac- 

tion, surrendered all your claim against Gillen and Monroe, 
90) settled with them, lumped it up and let them go? 

A. Yes,sir; they turned out all they could. Ihadachance 
to sell the mill, and I told thom if they would give me a bill of sale 
of the mill I would give them a receipt and let them go. 

Q. Do vou remember what amount you put in the receipt? 

A. Five thousand dollars. 

Q. Do you remember when that was ? 

A. I could not, without looking at the deed; it was on or about 
the 17th of April or the 19th of _— 1876. 

Q. This agreement, as you state, was an oral agreeme nt or talk ; 
you had it all before vou made any Riordan in reference to the guar- 
antee, the talk at vour store? 

A. Yes, sir. 

Q. About how long before the writings were made? 

A. I think the same day. 

Q. But a little while before? 

A. Yes, sir. 
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Re-examined. 


Gillen and Monroe were owing me ten thousand and some odd 
dollars, $10,916.25, at the time of the settlement in 1876; I had a 
settlement with them about April, 1876,at which time a receipt was 
given. 

(Receipt identified and offered in evidence by defendant, and 
marked “ Exhibit No. 3.”) 

I wanted to get possession of the mill; I only had it as a mort- 

gage; I had to go to work and foreclose; [I had a chance to 
J] sell the mill; I wanted, to dispose of it and get all I could 

out of it; they said they had nothing but the mill; I said, 
“You can call the mill what you have a mind to—five or ten thou- 
sand dollars; if you will give me a bill of sale of the mill so I can 
sell it, I will give you a receipt in full.” There was a bill of sale 
executed. 


Bill of sale identified, and offered in evidence by defendant, and 
marked “ Exhibit No. 4.” (Bill of sale dated April 19th, 1876, the 
same day as the receipt.) 


Q. What was the mill worth you got from them in settlement, for 
which you gave them credit for $5,000.00 ? 

A. I sold the mill to Woodruff for one million Star A’ shingles 
and five hundred thousand No. ones. They called the Star A shin- 
gles worth $2.50; they were worth $2.50 a thousand, and the No. 
ones a dollar; the aggregate was $2,500. The mill was not worth 
any more than that; we could not have sold it for that a year atter- 
wards; I could not have sold it for cash anyway. 

Q. Then, as I understand you, what vou realized from this mill is 
the premises covered by the two mortgages you bought at the time 
you bought the land contract. 

A. Yes, sir: I realized $2,500, and for that I released them from 
a debt of $11,000, nearly. That mill was covered by these two mort- 
gages, and that was done to save the expense of foreclosure. 


Recross-examined : 


Q. When you say you settled everything with them, you 
have never yet taken any transfer of that land from any one, 
have you? 
A. No, sir; it stands just as it was. 
Q. The contracts outstanding in their behalf vet ? 
A. Yes, sir; it is a contract just as it was. ; 


NICHOLAS GILLEN, sworn for def’t, and testified : 


Business for last ten years in lumber and shingles, lumbering and 
logging on pine lands. I know the land spoken of on which it is 
claimed there was pine; am one of the parties named in the con- 
tract of purchase from Hubbard, one of the firm of Gillen and Mon- 
roe; was present in the store in May, 1874, when they had a bargain 
or arrangement about selling this contract to Marshall. Marshall 
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told me Hubbard wanted to sell; I had not told him to go to Mar- . 
shall to get pay for me; Marshall sold shingles for us, sometimes 
out and out, sometimes on commission; at that time we sold out to 
him I believe we sold to whoever we had a mind to. On the 28rd 
of May Marshall sent for me to come there (store); he wanted to see 
me. I was present in the store when Marshall and Hubbard were 
together; this was in the afternoon; Marshall asked me, in the 
presence of Hubbard, how much pine was on that land, and 


°) 93 I told him I did not know. Says he: “ Hubbard says there 
- is three million on there. I said: Maybe there is, maybe 
ss there aint, I can’t tell. Hubbard did not say anything when Mar- 


. shall said he had said there were three million feet; he kept silent. 
“ I knew they were negotiating in relation to the purchase of the 
> land; they had been talking before that. After that Marshall went 
, 3 to the desk, and took a pen, and was writing, figuring, or some- 4 
> thing, and then I waited a little while. Hubbard went up, and 4 


| said: “I will be damned if I will wait any longer for you,” and 

< started off., Marshall told me to go and see the old man; I started, 

and I met him on the stairs of Billings’ office. I told Hubbard that 

} I wanted him; I told him Marshall would be up there to see him; 

f I don’t know whether Hubbard went back or not; I went after him. 
é 


Cross-examined : 
I heard Hubbard say nothing at that time. 


HuGcu Monrok, called by the defense, being sworn, testified : 
[I am one of the firm of Gillen and Monroe and know the parties 
to this action; have been over these lands mentioned in this contract 
several times. 
| Q. After Mr. Marshall pure hased this ype from Mr. Hubbard, 
ff what was done on the land, if anything? 
ie 94 A. Nothing but take the pine off it. That was done. Peter 
Fis Fagen did the logging. He logged two winters there. He 
he logged altogether for us three, but one winter was before that. Two 
" winters, or part of two. One whole one, and I guess prettty nearly 
‘ all of the two winters. Fagen concluded his final lumbering of the 
land in spring of 1876. I showed Fagen the lands and the Tansed 
to log upon. 
| . What had been vour business for a number of years back ? 
& A. Lumbering some; working in mills for a good many years. 
3 Have you ever had any experience in tracing lines ? 
. I would not get lost in the woods. 
é, a How many years have you had experience of that kind ? 

I have been out several times; maybe a dozen, maybe less. 
Pe Fagen had concluded his lumbering on these lands in this 
contract we went over the land together to see if the pine was all 
taken off, and found that the pine was taken off very clean ; cleaner 
than any other piece of land. 

Q. Was there any good, merchantable pine left standing on those 
lands after Fagen concluded ? 
A. No, sir; he took off a good deal that was not merchantable. 
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Q. You went over every particle of the land ? 

A. I think I did. 

Q. How much pine, merchantable or otherwise, did Fagen take 

off? Did anybody else take any off? 
95 A. Only what I took off after Fagen quit; I took off a few; 

the most what I took off was taken off the tops of old pine 
that had been chopped; [ could not tell how long; I guess before 
Hubbard purchased it in the first place; [ took off some logs; I 
can’t recollect how many logs, it was not scaled; I may have taken 
off forty or eighty; they were not good, merchantabie logs; they 
were refuse stuff. 

Q. How much was, taken off from the time Marshall assumed the 
contract and directed it to be cut off, up to the time you went over 
the lands to ascertain their eondition; were the logs delivered to 
you? 

A. Yes, sir; in the mill yard. 

(). Did you keep track of them yourself? 

A. Yes, sir. x 

Q. What do you know about the logs, and how they were scaled, 
how the scale was kept, and how delivered to you? 

A. Every log was sealed ;. the head sealer, James Parley, scaled 
some, and I scaled some. Then when we came to the final settle- 
ment between Fagen and us; I think there was about thirty thou- 
sand feet ; there was some difference between Fagen’s scale and ours, 
lagen’s was more; I was right there in the mill, filing and super- 
intending the sawing; the logs were delivered and brought in; the 
winter of 1874 and 1875 Fagen put in according to the scale of the 

mill 1,462,277 feet, if | have kept that just exactly right off the 

96 other book; [ just took a memorandum; I'‘had the book in 
Green Bay, and 5.200 feet of oak: In 1875 & 1876, 225,617 ; 

[ could not tell how many more Fagen claimed; I don’t recollect, 
but Fagen settled with us on our scale, and then when he came to 
call for the scale, Marshall came to call for the scale; I think I gave 
him Fagen’s figures outside; [| think I have known Hubbard since 
1868 or 1869, as long as that; I bought the land first myself alone 
before Gillen came mm with me; when I bought it first, I can’t recol- 
lect just how I came to suppose he had it for sale; probably I wanted 
to purchase it; the next thing was to agree upon a price; I think 
that must have been in 1872; [ think Hubbard wanted ten thousand 
dollars for it, and he told me there was about four million, or four 
and a half million, and [ wanted to look the land over, and the 
next time I seen him I told him [ would not like to buy it for four 
andone half million; I think I made the contract that there was about 
four million on it; I think that was the understanding as near as 
I can remember; he said he thought there was upon the land about 
four and a half million pine; he was willing to sell it to me for four: 
I think he did contract it forfour million: I cannot tel] positively now 
_ how much pine I took off the land after Hubbard had said 

97 there was four million up to the time Marshall came into the 
transaction ; I think Andrew Mattison was logging for me one 
winter; I think he put in five hundred thousand ; I think the aggre- 
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gate must be somewheres about twenty-five hundred thousand; it 
was fully as much as that; it may be twenty-seven hundred thon- 
sand; I can’t tell exactly ; [am only guessing at that now; it is 
only a rough estimate. When I bought the mill first I got logs off 
of that land, and was cutting them in that mill; Hubbard came, 
and I think I paid him some money there once, or more times may 
be; of course he had seen me cut the logs, and I supposed he knew 
they were coming off the lands purchased of him; I had no other 
land except that. 
-Q. Did not Mr. Hubbard know you were buying that land for 

the purpose of using that mill to cut up the lumber there was there ? 

A. I think that is stated in the contract. 

Q. How often was he there during that time ? 

A. I could not tell; he had been there several times. 

Q. Was not Hubbard a man that looked after his money pretty 
close ? | | 
(Objected to by plaintiff. Sustained.. Exception by defendant.) 


Witness: I could not tell how many times Hubbard was there; 
he came several times ; sometimes he would stop at my house—once 
or twice; he was not there very often; if he came in the win- 
98 ter time of course we were logging; if in the summer time, 
when the mill was running, we were sawing them up. 
Q. Did he ever ask you how you were getting along, how much 
lumber you were making, or anything of that kind? 


(Objected to,as leading. Sustained. Exception.) 


Q. Can you remember any conversation, anything in relation 
to the logs? 

A. No, sir. | 

Q. How long did you continue to operate alone before Gillen 
came in ? 

A. I think the mill burned down in 1873; it wasthen rebuilt; 
Gillen and [I rebuilt it; [think Hubbard loaned Gillen some money 
to rebuild that mill and operate these lands. 

(. How much money did he let you have? 


(Objected to. Sustained ; and defendant excepts.) 


Witness: I went over the land before I bought it originally; Hub- 
bard did not go over it with me at that time. 

Q. Did he go over the Jand with you? : 

A. I proposed to look over the land; I think I rode across on the 
old road once; I think that is the only time that I and Hubbard 
had been on the land together; I don’t recollect whether this was 
just after or before we made the bargain ; it was Just about that 
time; Hubbard said then that he thought there was more pine than 
he had thought there was; this little piece we were going over had 

been lumbered off; he thought it was taken off cleaner than 
99 it was; that is the impression I got that day; he thought 
there was not so much pine on the south half as there relly 
was; he had underestimated it instead of over; that is the impres- 
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sion I got that day ; he thought they could cut off four and one- 
half million. 


Cross-examined : 


The road went in just beside the mill and circled a little down 
across the section. It isa short cut. It crossed the whole section. 
It was an old logging road. It had been logged on where we went. 
There were other places where it hadn’t been logged. I cut some of 
the timber before Gillen went in with me, and some afterwards ; 
that is, had some cut. I have no knowledge of how much before. 
I don’t remember exactly how much. 


Defendant rests. 


Epwarp Kurtz, being sworn, testified that he had cast the inter- 
est upon the notes in quest) -n in this case and found the amount 
due to be six thousand seven hundred and forty-three dollars and 
twelve cents. 


Plaintiff's Rebutting Testimony. 


STEPHEN Husparp, called by the plaintiff, being sworn, testi- 
fied : . 

Before I went to Texas [ resided in Manitowoc county, Wiscon- 

- sin. It is five years last spring since I moved to Texas. Am 
100. seventy-two vears of age. I have lumbered some and farmed 

some. I lumbered some in Brown county and some in Man- 

itowoe county, and farmed it in Manitowoe county. At the time of 
the transaction spoken of by Marshall my home was in Manitowoc 
county, and was living on a farm. Had lived on the farm about 
seventeen years, with the exception of what little time I spent lum- 
bering in Brown county. I knew Gillen and Monroe. Have known 
Gillen all the time I lived in Manitowoe county ; he lived in that 
county at the time; had a shingle mill there. The first I got ac- 
quainted with Monroe was when [ was lumbering in Brown county. 
That must have been some twelve or fourteen years ago. I heard 
Monroe’s testimony in this case. 

Q. In reference to riding across the land with him, what do you 
recollect as to that transaction, 1f anything ? Be ks 

A. I had no idea of it until he spoke to me the other day about 
the matter, and then it refreshed my mind,I had rode across a 
corner of the land when I was up there going to his mill. I simply 
was going from my place to another one. We did not get out to 
look at pine land. I was lamer at that time than I be now; con- 
siderable. There was no reference to the quantity of pine at the 
time of the ride, or estimate of it. That was not the intention. [ 
was on other business—to see him at the mill. Sometimes when I 
went up to the mill I called on him; sometimes I staid over 


night. 
101 (). You may state under what circumstances and for what pure 


pose, and, as near as you can, what was said and done be- 
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tween you.and Marshall at the first interview that he speaks of, if 
you recollect about it. 

A. I-went to his store for the purpose of having him give mea 
check upon the bank to have him pay me some money that I sup- 
posed belonged to me for one-fourth of the shingles that I then un- 
derstood laid on his dock. He said he didn’t Tike to give it now; 
didn’t know as Gillen would be willing; he would send for Gillen, 
in the woods, and have him come up. He done so. Gillen came 
there, and I thought that Gillen was willing. I-didn’t hear no ob- 
jections, but I didn’t give no check; but I told Marshall that I had 
a contract, and it allowed me in that contract one-fourth part of the 
pay for the shingles to secure my payments, and I believe that I 
told him that the man that purchased them was liable to pay it to 
me, and he told me he was not purchasing, he was handling them. 
I told him I-had a contract to that effect, it was over to Billings’ 
oftice, a little way off, and he might go and see it, and see if it was 
so. He didn’t go and see it, but sent for Gillen and Monroe to come 
up, as I have stated, and soon after that Marshall wanted to know 
how much I would throw off for prompt pay. I told him I would 
throw off fifteen hundred dollars. At that time I had offered Gillen 
to throw off a thousand if he would get some prompt man to keep 

up the payments so the shingles would not be shipped off and 
102. Inot get my pay. Iwas lame and old, and lived a good 

ways off. I don’t know that Marshall knew that I had talked 
with Gillen before that. Well, it was delayed some little time. I 
was away from home, and didn’t see any prospect of his giving me 
a check or anything else. I told him I would go to Billings’ office 
and take some measures to get my pay or the shingles, my part of 
them. I started and went there ; ‘about the time I was going up 
stairs Gillen comes and says, “ Marshall wants you to come 
back.” I went back, and then we made the trade. We concluded 
on a trade and went up to Billings’ office to have him put it in 
writing; Mr. Marshall went with me and it was put in writing. 
Billings did the reckoning to see how much the amount was on the 
demand I had against Monroe and Gillen and then deducted 
$1,500 from it. Billings done that according to our orders when we 
were present, made the writings, and they were signed and paid as 
agreed, except those two notes. 

Q. I wish to call your attention to the statement of the defendant, 
L. M. Marshall, and also that of his brother, this statement that you 
guaranteed and warranted that there would be three million feet of 
pine timber upon the land described in the contract, if not, that you 
would pay them back for shortage $2.50 per thousand; whether or 
not any statement of that kind was made by) you to them at that 
time or any other? 

| A. Nothing of that kind was ever stated or mentioned, 
103 directly or indirectly. 

Q. You may state whether or not you made any averments 

or statements to Mr. Marshall of your knowledge of what pine there 
was on the land in any way. 


A. I did not, for the reason I did not know, and had no means of 


7—382 


i 


Re 


50 L. M. MARSHALL VS. STEPHEN HUBBARD. 


knowing; I never inquired of any one; that was not my business 
there. : 

Q. You have heard Mr. Monroe’s statement as to the conversa- 
tion that you had with him about the sale of the pine upon the 
lands described in this contract, at a particular time when he was ) 
about to purchase them, and as to your being upon the lands at | 
that time. You may state if you know anything about the transac- a 
tion he detailed. | i 

A. I don’t know anything the contrary to what he testified. 

Q. You may state, at the time you rode over the lands, what was % 
the route, or what part of the land you rode over. 

A. | don’t recollect distinctly what part it was,and I never would 
have thought of it again if he hadn’t mentioned it to me vesterday 
that we did go through a part of the land; I think, probably, what 


he said was true; I can’t remember; it is a good while ago. 
(). Were you, or were you not, at that time making estimates, or : 


looking for the quantity of ine at that time upon that land? 
A. It was not my business there; [ never estimated any 
104 — pine; I always gave so much an acre—a lumping bargain ; 
I never sold any by stumpage, or never bought by stumpage, 
of any one. ; 

Q. You have heard Mr. Marshall’s statement here in reference to 
Gillen and Monroe’s making some concession, or doing something 
with their property, to him.” You may state whether or not, at any 
time, you did hear anything of that between Gillen and Monroe 
and Marshall or not. | « 

A. I never heard anything of it at no time or place; no time. 


Cross-examined by Mr. Hupp: 


| 
I presume | moved to Texas after these obligations sued on had | 
all matured; I am not certain; I suppose the papers show for | 
themselves; I had [a] conversation with Marshall before I went to | 
Texas to live about this claim; this claim for shortage was made by 
him before I left the State; I had lived in Wisconsin about 16 or 
17 vears; I had bought two thousand acres of pine land in Brown 
county; when I bought it I wanted to lumber it myself; I bought 
it all with the intention of lumbering on it myself; [hadamill; © | 
| built one in Brown county; it must have been 10, 12, or 14 vears 
ago when I bought this land; had owned it some years before I had 
anything to do with Marshall; I didn’t know how much pine was 
there upon this land when I bought it; I had no means of know- 
ing; { never had it estimated—never estimated it myself; 
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105 I went through the land, but I didn’t know but very little . 
— about it. | | 
Q. You say you bought it for the purpose of lumbering on it; ) 


didn’t you know, or have good reason to believe, how much pine 
you were going to get off of it? : 

A. No, sir; that is the only time I had ever bought any land for 
lumbering purposes; I only knew how much pine there was on it, 
by going through it, and taking a view of it,—that is all the knowl- 
edge I ever had of it; I didn’t know how to estimate it; I never esti- 
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mated it; I concluded there was enough on it to pay me for what I 
paid for it; I didn’t traverse it very close; I went over it to geta 
general 1 impression of the timber ; examined it a very little; I didn’t 
buy it without seeing it totally; I didn’t know how much was on it; 
I could not tell by going over it; when I sold it first to Monroe, I 
didn’t know how much pine timber was on it; had only a common 
judgment; I think, part of that I sold to Monroe, had been partl 

lumbered : I could not tell how much; I don’t recollect who too 

it; somebody else took it by my order; I could not tell you how 


> much I ordered taken off, nor the scale. 
(. Did you allow somebody to go on vour land, without knowing 
what they took off? 
A. No, sir. 
106 Q. Can you arrive at what vou had taken off before you 
sold to Monroe? 
A. I could not figure it up; have no means of telling ; there might 


have been three million, or six, or less; I did not keep track of it; kept 
no books nor account with the men; could not tell how many men 
I did have settlements with for logging : one winter:I cut 700,000; 
I never got any off this particular land ; I don’t think any came off 
| that piece of land; I don’t know how much was on the land when 
i I sold it to Monroe; I told him, I thought likely there was four and 
one-half million, but I had no means of knowing; don’t think I told 
| Monroe there was four and one-half million on that land; I may 
. have told him, after we drove through, it looked to me as though 
7 there might be more than I had thought there was. 


Q. You, in the first place, said four and one-half million; Monroe 
| wanted an examination, and said he thought there was not over four 
: million ; you finally assented to call it four million ? 

A. I don’t recollect it ; I expected Monroe wanted to lumber it; I 
| knew it by reputation ; I expected it; [ may hare known it; I knew 
he was taking logs off it, of course. 

Q. Did not you know, for two or three seasons, Gillen, and then 
Gillen and Monroe were lumbering off this same land, stocking their 

mill ? 
107 A. I didn’t keep no exact account of it; they were lum- 
bering some there; they know better than I do; I could not 

state that I know such and such things about it; I believe I was at 
the mill once or twice when they were operating it; I staid there 
over night sometimes while they were operating the mill; didn’t 
expect they had any other land to get logs from; don’t know how 
much shingles and lumber they cut there the three seasons before 
we. Marshall came in; don’t know the capacity of that mill; have had 
a mill myself; I bought them an engine; I don’t know what the 
| size was; the engine cost one thousand dollars; I recollect I paid 
one thousand dollars for it; it was some ten years ago; I think it 
was not an overly large one: that is all I know about the capacity 
of the mill; I don’t know how much they cut. 

(. From. your experience in such a mill, how much would it 
average a day ? 
A. It depends upon how hard it is drove. 
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Q. Twelve hours a day, the usual hours? 

A. It is easy to ascertain that fact from the men that run the mill; 
I don’t profess to know about that particularly; the mill first there 
when I sold to Monroe Lurned afterwards; then it was rebuilt; they 
built it themselves, I think, excepting that thousand I put in; I 
don’t recollect of putting in only that; I knew the fact of their re- 

building the mill, and going on, and still logging and cutting 
108 the lumber up on this land; that was before Marshall came 
into the transaction at all. 

Q. When you sold to Gillen and Monroe, or contracted to sell to 
them, you contracted to sell all those lands mentioned in the con- 
tract for nine thousand dollars, was not it $9,880.00 ? 

A. I expect that is the amount the contract says. 

Q. How much was paid you on that contract before you had your 
negotiations with Marshall” 

A. I don’t recollect. 

Q. Have you any way of telling? 

A. I recollect there was one eighty of land that was in Monroe 
and Gillen’s contract that they took the lumber off from, and | 
bought it back from them; | think that I allowed them four hun- 
dred doilars, and I.think that was endorsed on the contract. 

Q. Any other payments made to you on the contract? 

A. I don’t recollect of any other. 

Q. How did you come to go to Marshall, as you say you did, in 
relation to some payment to be made to you? 

A. As I had not had any pay for shingles, as the contract reads 
[ had some right to one-quarter of them; I understood there was a 
lot on the dock ready to be shipped; I thought I would go and see 
if | could get my part of the lot before they were shipped ; that is 

what called me there; it was the same day of this contract 
109 = that he bought of me against Gillen and Monroe the same 

day; there were two interviews on the same day; I spoke to 
him first in regard to a check, and he didn’t like to give it, because 
he didn’t know as Gillen would be willing ; he sent for Gillen, and 
I waited until Gillen came there. | | 

Q. Did he send twelve miles out to the mill and have Gillen 
there in the afternoon ? 

A. Yes, sir; he brought Gillen there that day; had the papers 
drawn at the lawver’s office in the afternoon; I don’t know but I 
staid there over night; my interview with Marshall was about nine 
or ten o’clock in the morning; then Gillen came and our transaec- 
tion was not closed until after he came there; it was all the same 
day; the mill is 12 miles from Green Bay—only a wagon road there: 
interview with Marshall in the morning when I first went there 
was very short, not an hour. 

Q. Did you make any bargain, say anything about any negotiations 
or dealings or particulars of your trade in the first interview ? 

A. No, sir; I wanted him to give me a check for the shingles, for 
my part of them; I didn’t ask it for all of them: I wanted him to 
give me a check for the money I owned in that pile of shingles: 
the contract was to that effect, and it was in Billing’s office; that is 


nore 
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what I said to him; I told him that I in this contract had a 
110 ~—sright to one quarter of the shingles; I understood he had 
the shingles; I wanted him to es me a check ; I didn’t say 

anything about a settlement, nor give him an explanation; Marshall 
said that he didn’t like to give a check, didn’t know that Gillen 
would be willing, and sent for him to come up; we rested then 
until Gillen came; I think that was all that was said ; nothing was 
said about my wanting to sell the contract to Mr. Marshall, nor 
about how much pine there was on the land, nor what stumpage was 
worth ; 1 was not in there probably a great while; I sees went 
out; I don’t think I staid in the office all the while when they sent 
for Gillen; I was there when he came; that is the most I recollect; 
I waited around there until he came; might have been more than 
twenty minutes; could not tell the time; it was afternoon before 
Gillen got there, and before we made this bargain; I saw Gillen 
when he came. 

Q. What was then said and done after Gillen arrived ? 

A. About that time Marshall wanted to know how much more I 
would throw off for prompt pay. 

Q. Had you ‘been talking about throwing off before? 

A. I had not. 

Q. What had he reference to—throwing off more? 

A. How do I know? I might explain my opinion about it if you 

rant me to. 
111 Q. Mr. Marshall asked you how much more you would 
throw off? 

A. He said how much would I throw off. 

Q. What did you say then? 

A. I told him J would throw off fifteen hundred for prompt 


Q. This, you say, was the second interview, when the trade was 
consummated. 

A. That was after Gillen was sent for. 

(. Where was Gillen standing then? 

A. I don’t know as he was present. 

Q. Was anybody else present but you and Marshall ? 

A. I don’t recollect anybody else. 

Q. After these two conversations what happened then ” 

A. The last was, I said I would throw offso much. He didn’t 
make me no prompt answer whether he would do it or not. It dal- 
lied along a little while, and I didn’t see as anything was going to 
be done. I was not going to get my pay for my shingles, nor was 
he to take me up at the offer. I started, then, to go and get some 
papers at Billings’ office, as I have told you before, to secure my pay- 
ment for the shingles. I had aright to one-quarter. I don’t recol- 
lect of anything else. 

Q. How long was this interview before you went out? 

A. It was not a great while; I could not tell exactly. It was very 
short. That is all I recollect now. As I was going to Billings’ 
office Gillen said that Marshall wanted me to come back, and 
I went back. 
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112 Q. Are you sure that Gillen told you Marshall wanted you 
to come back ? 
A. I understood him so. 
Q. Didn’t Gillen tell you Marshall would meet you at a lawyer's 
office upstairs ? 
A. I don’t think he did. 
@. You heard his testimony ” 
A. I don’t recollect that. I know I went back by his order; then 
I went back ; found Marshall. I don’t recollect any one else. Gil- 
len was in and out. I don’t recollect seeing James Marshall. Then 
Marshall inquired of Gillen in regard to this pine, how much there 
was on there, and, as I understood Gillen, he made the remark, 
“There is enough to saw two vears.” I think Gillen made the remark, 
“There is enough to saw two years.” Marshall says, “Two years?” 
Gillen says, “Well, two seasons.” That is all the inquiry ‘T have 
ever heard about the pine «at is now in question to my recollection 
now. I stood right opposite of him. He said it to Gillen. After- 
wards I made this bargain with Marshall. I don’t recollect there 
was anything more material said. Then we went out and had the 
papers made. | 
Q. Do you say that these three conversations you have given be- 
tween you and Marshall was all that occurred ‘between vou before 
the bargain was ended ? 
A. I don’t recollect any other conversation now. 
(). Let me see if I give it in substance: First, you went and 
118. asked for a check or pay tor your shingles. As you under- 
stand, by that contract you were entitled toa certain amount 

of them th: at was refused, and Gillen was sent for? 

A. Yes, sir. 

Q. W hen Gillen came there Marshall asked vou what you would 
throw off for prompt pay ; you said fifteen hundred, and there was 
a little delay and dallying there, and you said you were dissatisfied 
and started out for a lawyer; you were thén invited to come back : 
you came back, and Marshall asked Gillen how much pine there 
was on the land, and Gillen said he thought there was enough to 
cut two seasons, and that was all. 

A. That is all I recollect of ; that was not all the bargain I had 
with Marshall. 

Q. Where did yon make any other bargain? 

A. Right in the store, made a bargain and went and drawed the 
writings. Don’t know as I had any other conver sation or any other 
talk th: an what I have repeated at those three interviews: made the 
bargain in the office, and then went to Billings’ office to make the 
papers ; I don’t recollect of any other conve rsation. 

Q. Was any other language used to make that bargain than what 
you have detailed ? 

. He agreed to take the contract and pay me so much for it. 
= Was anything more said in making this bargain than vou have 
alres ady testified ° ? 
114 A. I don’t recollect t anything more was said, anything more 
than we made the bargain. 
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Q. Was anything else said about the details of the bargain than 
you have testified to? 

A. I don’t recollect anything else; I don’t recollect of “—— 
at all. 

Q. How much was he to pay you for this contract ? 

A. He was to pay me the face and interest on it after deducting » 
$1,500. 

Q. When did you make that agreement ? 

A. At the time before we went to make the writings. 

Q. What was said about the way in which you were to be paid ? 

A. I could not tell you to-day exactly ; the papers show how he was 
to pay me; we drew the papers, according as we made the agree- 
ment, in the office. 

Q. Did Marshall sign anv papers except the notes ¢ 

A. I don’t recollect. 

Q. Don’t you know he did not sign any papers — the notes? 

A. I don’t recollect he did; only the notes. 

@. Do those notes contain the details of this bargain ? 

A. Yes, sir; they are part of it. 

Q. Anything more than the ordinary form of promissory notes? 

A. I presume not. 

Did the notes contam any part of this agreement or bargain, 
excepting to state the amount and time of payment ? 
A. I don’t recollect. 
115 Q. When did you have your agreement how the payments 
were to be divided ? 
A. In the office. 

Q. What was said about it ? 

A. He agreed to take it; he agreed to do so and so; he agreed to 
take it. 

Q. You have not stated how long a time he had to pay you in. 

A. I don’t recollect; the writings was made just as we agreed; we 
used language to agree about it; [ could not state the language ex- 
actly. 

Q. Who proposed the payments should be so much in cash, so 
much in six, twelve, and eighteen months ? 

A. I think he took his own ws ay. 

Q. Did he tell you he wanted it fixed in that way ? 

A. I think so; I don’t think I set the time. 

Q. Where was that done? 

A. In the office; everything in the bargain was closed up at the 
office before we went to the lawyer at all. 

(. How much did he say he would pay you cash? 

A. I don’t recollect now. 

Q. Do you recollect how much he did pay you in cash? 

A. I don’t remember ; he paid what he agreed to. 

Q. What was said about his having an assignment of the con- 
tract, if anything; what papers were to be drawn ? 

A. He was to have an assignment of the contract, and that was 
the bargain we had in the store all through, and we went and 
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told Billings, both parties, how the bargain was, and he 
116 drawed the papers accordingly. 
Q. Did you talk about anything as to those notes as to the 
time they should run and the rate of interest ? 

A. I think the rate of interest was agreed upon. 

Q. Anything else talked about it? 

A. I don’t recollect anything else. 

Q. Did you sell him anything else beside pine land ? 

A. Yes, sir; one quarter-section of land with the pine on it. 

Q. Iam not talking about that; did you sell him anything else 
beside land and pine on the land ? | 

A. Two mortgages on the mill. 

(Q). Have any talk about it; anything said about those mort- 
gages ? 

A. I expect we had. 

(). What was said about those mortgages? 

A. I believe he was to have them; I had them; I told him I had 
them; I wanted to sell the whole thing. 

(). Did Marshall know you had these mortgages, or did you make 
that proposition? _ 

A. I told him I had them. 

Q. How did you come to say anything about them ? 

A. It was in the bargain ; we talked it all over in the office. 

Q. You said a moment ago that nothing else was said. 

A. I have said we made our bargain and went up there, and the 
contract was made Just as we made the bargain, and it was. 

Q. What was your bargain about the mortgages ? 
117 A. He was to have an assignment of them. 
(. What was the amount of them? 

A. One was for one thousand dollars and the other one was given 
for about twelve hundred, before the mill burned. I think they were 
in the office, and that Billings went and looked them up. — 

Q. When did Billings go and look them up? 

A. When I went to his office one time. | 

Q. Was not he looking up those mortgages long before you went 
there to draw papers to get them ready for this transaction ? 

A. It may be. 

Q. You had some talk with Marshall about the mortgages long 
before you went in there? 

A. No, sir. I don’t know as he was looking them up; Isaw him 
in the office one time looking over the mortgages. 

Q. Did you have any memorandum of them? 

A. IT don’t think I had; I told Marshall I had mortgages on the 


Q. Did you deseribe the amount of them ? 

A. I tried to. 

Q. How long they had run, what was paid on them? 
A. Yes, sir. 

(. It took you some time to tell that? 

A. No, sir. 

Q. You did not do it from memory ? 
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A. Yes, sir. 

Q. No memorandum ? 

A. There might have been some endorsement on the mortgages ; 
I don't know. 

Q. Two mortgages; quarter section of land, with.the pine 
118 on it, and other pine on other land ; was there any other part 
of your bargain talked of? 

A. I believe that was all. 

«). Are you sure of that? 

A. I can’t recollect t anything clse. 

@. In this conversation you had with Gillen and Monroe it in- 
cluded eighty acres of land not in the contract you sold to Marshall ; 
you specially reserved that ; did you reserve that without any talk 
or agreement with Marshall; did he know anything about your 
reserving that? 

A. I have testified once here that there was an eighty of land on 
section 11 that was in Monroe and Gillen’s contract, and they got 
the lumber off of it and had no use for it, and I could sell it better 
than they could; I took that eighty back; I think the price was 
four hundred dollars; I gave them credit on it on some of the mort- 
gages or obligations they gave me and paid off before this trans- 
action. 

Q. Did they give you a deed ? 

A. Yes, sir; before. 

(). A deed to release it from the contr :ct? 

A. Yes, sir; a release. 

Q. Did Marshall know anything about it ? 

A. I suppose he did. 

Q. How do you suppose he did? 

A. I think it was all talked over; the whole thing. 

Q. Did you talk with Marshall about exempting eighty acres out 
of the operation of that contract? 

A. I think I did; I must have done it 
119 Q. What did you say to him about it? 
A. We reserved that out, because that had been paid for once. 

Q. Now, you remember you talked about reserving that out ? 

A. Y es, sir. 

@. You didn’t remeimber it a little while ago? 

A. I suppose it was ail in one bargain. 

(. It took some time to talk about all these things”? 

A. Yes, sir. 

Q. When this case was tried at Green Bay didn’t you testify 
nothing was said about this reserved land ; you didn’t know how it 
happened it got into the papers at all? 

A. I don’t recollect. | 

Q. Will vou swear you didn’t testify to that ? 

A. I can’t say ; I did not testify to anything wrong; I. could not 
say that I did. 

Q. Do vou say you did not? 

A. I say I don’t I think I did; I don’t recollect swearing to any 
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such thing ; I recollect that was out of the bargain ; I didn’t sell him 
anything I did not own at all; [ didn’t intend to. 

(. Did Marshall ask you how much pine there was upon this 
land you wanted to sell him ” 

A. He never did ask me. 

Q. Do you remember his having a conversation with Gillen, as 
Gillen has testified to, in relation to it? 

A. Yes, sir; I heard him ask Gillen. 

Q. What did you say ? 

A. Nothing. 
120 Q. You heard him ask Gillen, what Gillen has testified to, 
and you made no response ? 

A. | said nothing. 

Q. Why? 

A. Beeause I didn’t know anything about 1it. 

Q. Could you have su~h conversation, and such testimony as Gil- 
len gave, and not contradict it if it was not true; were you willing 
that Mr. Marshall should believe it? 

A. What testimony ? 

(. You heard Gillen’s testimony ? 

A. Yes, sir. 

(). You said it all occurred as he testified ? 

A. Yes, sir. 

(). Were you. willing he should make such a statement in you- 
hearing and not contradict it ? 

A. I didn’t contradict anything; I didn’t know; I had no right 
to. 

(). You heard all that was said ? 

A. Heard that. 

(. You didn't contradict it; you made no objection ? 

A. No, sir; I did not say anything. 

(). You were willing that Mr. Marshall should take that statement 
as true, and for it to influence him in that matter; were you willing 
he should be influenced by it; did not you think it would help your 
trade ? 

A. I did not think anything about it; I was not anxious to sell to 
Marshall; I didn’t go there for the purpose, never thought of it at 
all; he mentioned it to me. 

QQ. Had not vou been trying to make this sale to him some time 
before? 

A. No, sir. 

Q. Was not Mr. Marshall and you, for nearly an hour in 
121 the morning, standing at his desk figuring up this land, and 
what it would amount to at $2.50 the three million feet you 
represented on the land ? | 
A. [ never sat at no desk at all figuring about it. If he figured 
it was unbeknown to me. I don’t think there was any figuring 
done, unless it was private from me. There was none done to my 
knowledge. : ; 

(). You heard the testimony of James Marshall. He says that 

L. M. Marshall told you he didn’t want to buy it in that way ; 
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he wanted to have a man sent out to estimate it. You were not 
willing anything of the kind should be done; you wanted to close 
up the trade. Your word was good—by God, there was three mil- 
lion feet of pine upon that land ? 

A. There was nothing of that kind said. 

Q. He said he asked you for an estimate—to estimate it ? 

A. He didn’t ask me that. 

Q. You heard James Marshall’s testimony ? 

A. Yes, sir. That never came up; not a bit of it. 

Q. Did not you say there was three million feet of pine on the 
land? 

A. No, sir; for I did not know. 

Q. Why did not you know ? 

A. Because I didn’t go through it. I never, after I sold it to 
Gillen and Monroe, knew anything about it afterwards. 

Q. You were willing that Mr. Marshall should think theré were 
three million feet of pine on it? 

A. If there was three million I was willing to take it. If there 

was not I was not to blame, for I didn’t make any decision 
122 upon that subject. I didn’t know anything about it. 

Q. Did not you try to induce Mr. Marshall to enter into 
that negotiation with you then and there? - You would listen to no 
time for delay? 

A. No, sir; I did not. 

Q. Didn't you tell Marshall that unless he secured you the ten 
thousand dollars that you would levy on those shingles? Did not 
vou so testify at the trial at Green Bay ? 

A. Yes, sIr. 

Q. “I did tell Marshall unless he secured me that ten thousand 
dollars I would levy on those shingles?” 

A. I don’t recollect I said the ten thousand dollars; but if he 
didn’t secure me the shingles I was going to levy on the ‘shingles. 

Q. “I did tell Marshall unless he secured me that $10,000 I would 
levy on the shingles?” 

A. I might have told him so. 

Q. If you did, what was your object? Was not it to induce him 
to close out his bargain ? 

A. No, sir; I did not want to sell particularly. 

Q. You think you may have said so from the testimony ? 

A. It may have been, but I don’t think I did. I went to get the 
pay for the shingles; that makes me think I didn’t go further with it. 

(. You say there was no conversation on his part or request to go 
and look over the land before the bargain was closed up? 

A. Not to me by any body? .. 

128 Q. And you say there was no figuring ? 

A. I didn’t see no figuring. I have testified now to every- 
thing that was said at these several interviews that I recollect of. 

Q. Might not some things occur you don’t recollect ? 

A. It might be so. 

Q. In relation to this 80 acres that was excepted or reserved from 
this contract, [ want again to call your attention to vour testimony 
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on the trial before. Didn’t you testify you didn’t know how that 
came in the assignment, there was no talk in the store about it? 

A. I might; I don’t recollect about it now. 

Q. Was it the truth ? 

A. I didn’t testify to anything only the truth. 

(). Is it the truth now? 

A. I don’t know but I testified just as I do now in regard to it. 
I have testified to it as I think it was. : 

Q. “ How did it come that with your contract with Gillen and 
Monroe you were to deed two separate tracts of land, and when you 
came to make your contracts with Marshall you reserved one of 
those tracts and only deed him a quarter section? ” : 

Ans. “I think they lumbered it off, then they bought it back on 
a contract tome. I sold the land and took it in payment towards 
what was due on the contracts; after they had lumbered it all they 

wanted to I took i, vack and sold it to another‘party—-the naked 

124 land.” “I dont knowas there was anything said to Marshall 
| about it in the store. I don’t know how it came to get into 
this assignment here. If it was in the contract it was put into the 
writings.” Didn’t you so testify in Green Bay ? 

A. There must have been something said about it in the store. 

Q. Was that your testimony in Green Bay ? | 

A. I don’t recollect ; the whole thing was talked in the store, and 
the writings drawn accordingly; the whole thing was talked; I may 
not have remembered all the points, but the writings were drawn 

just as we agreed jn the store, and the land was put in; if it hadn’t 
been talked it would not have been put in. 

Q. In your assignment to Marshall you reserved the right to fore- 
close this land contract in your own name ? | 

A. I don't recollect. 

Q. You signed that assignment, didn’t you ? 

A. Yes, sir; I suppose I signed it. 

Q. Where was the agreement or talk or conversation between you 
and Marshall as to your right to reserve the privilege to foreclose 
that contract vourself ? | 

(Objected to. Sustained. Defendant excepts.) 


Court: Read that clause. Mr. Hupp reads: “And the said Stephen 
Hubbard does hereby sell, set over, and assign unto the said L. M. 
Marshall al! his right, title, and interest in and to a certain 
125  ~—contract executed and entered into by and between the said 
Stephen Hubbard, Nicholas Gillen, and Hugh Monroe, which 
said contract is dated on the 23rd day of April, 1873, the said 
Stephen Hubbard hereby reserving the right to foreclose and en- 
force the covenants contained in said Jast-mentioned contract, in 
his own interest and behalf im case of default in the payment of 
either of three certain promissory notes executed this day by L. M. 
Marshall aforesaid to Stephen Hubbard, in the sum of,” &e. 
Q. What was that contract, bargain, or agreement made between 
vou and Marshall ? | 
A. I don’t recollect a thing about that now. 
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. Was there any talk of that kind? 
A. 1 don’t recollect about that at all. 
Q. Was that talked of at the store ? 
A. It must have been at the store at the time we made the bar- 

gain. I never talked the bargain anywhere else. 

Q. You had forgotten that until I called your attention to it? 

A. I had forgotten I had that reserved, of course I had. 

Q. How did you come to make that bargain with Marshall ? 

A. Inthe first place he opened the subject that I never had thought 
of asking me how much I would throw off for prompt pay. 

Q. You must have talked with Mr. Marshall in regard to your 
having the right to foreclose the land contract in your own name? 

A. Probably I did. 

Q. Can you state what you said and what he said about it? 

126 A. I could not tell, of course, if it had not been in the 

conversation it probably would not have been in there. I 
had forgotten it was in there. 

Q. I understood you to say a little while ago that Marshall forced 
this conversation as to buying; you were not very anxious to sell ? 

A. I didn’t think of it. 

Q. You didn’t care to sell ? 

A. Not at that rate. 

Q. Why were you willing to throw off fifteen hundred from your 
claim ? 

A. I hadn’t had pay for shingles from the time that Monroe and 
Gillen started to run until that time that I recollect of. I don’t 
recollect of any, and they were shipping out. I didn’t want to go 
up there every little while to see about shingles, and made that offer 
to close it up and have no more trouble with it; that was the idea, 
I had nv other idea. , 

(. How did you arrive vat $10,050.30, which was the amount that 
Marshall was to pay you? How much was the land put in at? 

A. I don’t think it was separated particularly. 

(. How much were the two mortgages put in at? 

A. I believe twenty-two hundred. I don't know, but there was 
some endorsement on them reckoned out. 

Q. Were not the mortgages figured at their face and inter- 

127. ~— est at so much, and then you sat down and figured three 

million feet of pine, $2.50 a thousand, which made just the 
amount, with the amount of the face of the -mortgage, to equal 
$10,050 ? 

A. No, it was not figured in that way; it was a lumping trade; I 
throwed off fifteen hundred, and the lawyer deducted from the con- 
tract that much ; there was no figuring; the lawyer done all the busi- 
ness: I didn’t look into it at all. 

Q. I understood you to say all the bargain was made before you 
went to the lawyer’s 

A. The bargain was made, and we went and told him, and he 
made the writings accordingly. : 

Q. How much did you bargain with Marshall to pay you on the 
notes and mortgage: ? 
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A. What the contract reads. 

Q. How much for the land ? 

A. The land was not separated. 

Q. Nothing was said about the value of the land separate from the 
others ? : 

A. No, sir. 

Q. Do you know how much your claim was against Gillen and 
Monroe? 

A. No, sir; not at the time. 

QQ. Do you know now” 

A. No, sir. 

Q. The $10,050 was arrived at in what possible way ? 

A. It was for the consideration of that contract, lacking $1,500. 

(). Then the contract must have amounted to how much ? 

A. I did not figure; the lawyer figured it. 
Q. $1,550.30 the figures show on it. 

128 A. I could not \il you; I did not figure it; the contract 
shows for itself. 

Q. Nothing said about the eighty acres—what their value was 
taken off it? 

A. That was arrived at. 

Q. It had some value, hadn’t it; was Marshall allowed anything 
on that? 

A. I don’t know as he had anything to do with the original con- 
tract that was to go to Gillen and Monroe; that was reserved out of 
the contract I made with Marshall. 

Q. Then you did not throw off quite fifteen hundred; vou had the 
benefit of $400 besides, didn’t you ? 

A. I guess not. 

Q. Where did that go io? 

A. I think that was endorsed on some of the obligations of Gillen 
and Monroe; whether on the mortgage or notes they know better 
than I do; they had credit for them—for the eighty acres of land. 

Q. For about $2,100, which the mortgages were estimated at, and 
the right on your part to reserve 80 acres, and the deed to Marshall 
160, he was to pay you $10,050.50 ? 

A. I think that was the amount. 

Q. In the court, in the trial at Green Bay, when I asked: that 
question of you, did not you say that as to the 21 hundred 

dollars, and as to reserving S80 acres, and all that sort of thing, 
129 you knew nothing about it except what was contained in the 

writings; that was the only place it was to be found; was not 
your answer “I expect so, if the writings state it there; I don’t know 
anything about it aside from the writings”? 

A. I presume likely. : 

@. You did so testify? 

A. [don't know now particularly; I never figured it myself at 


» 


Q. Did not you testify, in Brown county court, that the bargain 
was not made at the store, but where the writings were made—at 
the lawver’s office? 
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A. 1 don’t recollect that I did. 

«. Did not you testify as follows: “That is not the way we got at 
it; I think they got at it in some particular way; my lawvers done 
it; you must ask them about it; I did not say the bargain was all 
agreed, made, and figured out at the store; it was when the writings 
were made; I always go and tell my lawyers, and they do all the 
figuring and make the writings, and all ‘that I have to do is to sign 
them, and this was done in the same way.” Did not you so testify? 
You did nothing about the figuring; went and told your lawyer 
about it, and the figuring was done? | 

A. I think the bargain was made at the store,and my lawyer did 
all the writings; as I understand it, there was no bargain made 

after I got up to the lawyer’s office. i 
130 Q. “I didn’t say the bargain was all agreed, made, and 
figured out at the store; it was when the writings was made; I 
always go and tell my lawyer-, and they do all the figuring and 
make the writings, and all I have to do is to sign them.” 

A. I don’t recollect about testifying to that; I testify the same 
now—that the bargain was made in the store; I wish to be so under- 
stood; there was no particular bargain made there—only to close 
up the writings, and the lawyer done all the figuring. 


Re-examined : 

When we went to the lawyer, myself and Marshall, in presence of 
one another and of the lawyer, stated over what our bargain and 
contract was, the lawyer reduced our bargain, as we stated it to him, 
to writing, and done all the figuring just as we had agreed on; I 
think the writings was made right; I never discovered anything 
why they were not all right; I would not be very precise, but my 
impression .is, Marshall’s office was as you went into the front door ; 
when Gillen came to Green Bay, I think he came right to Marshall’s 
office, and I was there, or about there, to see him; I think I went in 
with him; I think I met him right there: I think it was afternoon 

some time; when I wanted Marshall to: give me a check for 
131 my part of the shingles, he didn’t want to give a check on 

the ground he didn’t know as Gillen would like it, so he sent 
for Gillen to come up, and I waited for him to come. 

Q. 1 wish to call your attention to your conversation with Mar- 
shall at the time you called to get the check, and at the time the 
conversation occurred that the counsel on the other side has read 
to you, in reference to your getting your pay, and getting your claim 
secured, unless certain things should happen; if this clause in the 
contract was the clause you referred him to at the time you spoke 
of the one-fourth interest you had in the shingles; I read in the 
contract between folios 129 and 131: “And the said parties of the 
second part (that is, the land contract between yourself, Gillen, and 
Monroe, that you assigned to this defendant) further covenant and 
agree that one-fourth of all the moneys for the sale of the lumber 
and shingles manufactured and sold shall be held by the purchaser 
or purchasers of the same to be applied in the payment of the in- 
stallments that shall become due next after said sale, or so much 
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thereo: as shall be necessary to make such payment.” Was that 
the clause in the contract you referred Mr. Marshall to? 

A. Yes, sir; I told hin: I had a contract of that kind, and it was 

all in Billings’ office right there handy by; I think I told 
132 him that the purchaser was to pay over one-fourth of the 

money; I don’t know as I totd him it was in the contract, 
but that is what I told him ; and he said he was not buying them, 
he was handling them ; I told him where the contract was, he could 
see it, it was at Billing’s office; I did not go to see the shingles; I 
had understood there was a large amount there; if I found it 
proper, I was going to try to secure my money on the shingles, that 
is what I thought of, what I was concluding to do, not have them 
shipped off, and I never get my money ; that is the way I felt about 
it. 

Q. You say that there «as in that mill, upon which the notes and 
mortgage were given to you by Gillen and Monroe, a boiler; do you 
know of your own knowledge what the value of it was at the time 
that this transfer was made? 

A. I don’t know as I do; I bought the engine, paid one thousand 
dollars for it; it was'new; it was worth that ; [ don’t know as I ever 
examined the mill very closely ; I was pretty lame, and could not 
go through it very much; I don’t recollect as I ever examined it 
close enough to know so very much about it. 

Q. Do you know what the value of the land that was in this con- 
tract that Marshall took the assignment of was worth without any 

pine on it? : 
135 A. I considered it five dollars an acre, 160 acres; I sold it 
[at] that price, all of my land I had there, two thousand acres, 
excepting one eighty I sold for six, and earlier I let a man have it 
at $2.70; I let a couple of men that lumbered have some for almost 
nothing, but all the land I have sold went for five dollars, and some 
at six. 

Q. At the time that Marshall took the assignment of this contract 
—the one that had the clause in it, ] have read you as to the lumber 
and shingles—do you know whether, or not at that time, there were 
logs and lumber at the mill in the process of manufacture, or for 
that purpose, that were taken off from this land ? 

A. I don’t know much about that; they would know better them- 
selves. 

Q. You have heard Mr. Marshall make a statement, in reference 
to a meeting between himself and vou, ata time when some endorse- 
ment was put on his note, by way of a debt about belting that was 
bought by Gillen and and Monroe; can you give the time; do you 
recollect the time and place when that occurred; I made a mistake 
in the name, Ballou had some belting that you paid for? 

A. I think it was in his office, but I don’t recollect the tim.: the 
notes will tell if you have them. 

(. Do you recollect it to be at the time of the endorsement of the 
$900 on the note? | 

A. I don’t recollect whether it was or not. 
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134 Q. Was anything said at that time, by Marshall to you, in 
reference to the claim for shortage upon pine? 

A. I think that was the time; I know he said something to me 
about it at that time, it was in the “ Bay;” that was the first and only 
time; but I didn’t understand it all from him at that time; he told 
me he could prove from his clerk that I agreed to make up so and 
so, and it was in Green Bay, but he didn’t tell me at that time how 
much there was to make up, and I learned the other particulars 
at the, court. 

Q. I want to know, if you can recollect it, state it, what you heard 
Marshall say, in reference to this shortage, at the time of this en- 
dorsement of nine hundred dollars? 

A. He said something to me about it, that he could prove by his 
clerk, that I agreed to make up some certain amount of shortage; I 
could not tell the exact figures he made, he had the amount made 
some way; he said he could prove by his clerk, but didn’t say at that 
time how much it was a thousand; or I didn’t understand him at 
that time how many thousand he claimed; he said at that time, he 
could prove by his clerk, that is all I understood at that time; when 
they came to the court, then I learned by the parties that it was so 
many thousand stumpage and so much a thousand; that was the 

first I heard of that, was in court, and the other particulars I 
135 have stated, that he claimed his shortage, and could prove by 

his brother so and so; it was two different times and places 
it came to me, that idea from Marshall. 

Q. Did Marshall claim an agreement—you should pay him some 
shortage ? 

A. Of course he claimed some shortage; said he could prove it 
by his clerk; but at that time he told me he had the contract from 
Billing’s office and was going to keep it. I told him he could be 
compe sjled to produce it; and furthermore, I told him he had nabbed 
the contract; got the pine and got the machinery out of the mill 
and would not pay his notes. I “don’t know as he made any reply. 
I didn’t stay a great while to argue a case of that kind. I don't 
recollect whether that was the time the $900 was endorsed. I can’t 
recollect what day it was. I know I paid for the belting. I could 
not tell what time that was paid for. : 


Recross-examined : 


Q. What was done with that part of the land that, under certain 
contingencies, you agreed to convey; that northwest quarter of sec- 
tion 12? 

A. Not anything. Have not deeded it to any one, nor offered to ° 
do so, nor taken off the timber. Don’t know if the timber is on it 
still. Don’t know whether I reserved the oak timber on it or not. 

(). You reserved the whole title; you didn’t contract to 
136 — sell this land unless you were paid ? 
Objected to. Sustained. Exception. 


Witness: Never offered to deed it to Marshall. It lies there as it 
always did. 
9—382 
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Q. You made no disposition of the title of it? 

Objected to. Sustained. Exception by deft. 

Q. You never have waived the forfeiture, have you? Have you 
ever expressed to Mr. Marshall that you waived the forfeiture ? 

Objected to. i 

Court: He has testified that he holds the land just as he did. I 
think that covers all. 

Exception by def’t. 

PIff rests. 

The above and foregoing embraces all the evidence given on said 
trial. At the request of the plaintiff, and after argument, the court 
then directed a verdict for the plaintiff in the sum of six thousand 


six hundred and ten dollars and thirty-six cents; to which direction — 


the defendant duly excepted. 

Defendant, by his counsel, thereupon makes and files a motion 
for a new trial upon the minutes of the court; which motion, after 
hearing by the full bench, the circuit judge then presiding at said 
term, was denied; to which decision and rnling the defendant duly 
excepted. 

And because none of thé said exceptions, evidence, and decisions 
of the said judges do appear upon the record of the said trial ; 
therefore, on the prayer of the said defendant, by his said 
counsel, the said Judge hath to this bill of exceptions set his 
seal according to law and the practice of this court, this 19th day of 


June, 1882. 
CHAS. E. DYER, Judge. 


= 
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ExHIBIT NUMBER 1. 


For and in consideration of ten thousand and _ fifty-eight & 33,5 
dollars, to me in hand paid, I, Stephen Hubbard, of Manitowoc county, 
Wisconsin, do hereby sell, set over, and assign unto L. M. Marshall, 
of Green Bay, Wis., a certain mortgage executed by Hugh Monroe 
to said Stephen Hubbard on the first day of March, 1872, upon real 
estate in said mortgage described, together with the notes therein 
referred to, one of said notes having an indorsement thereon of five 
hundred dollars, and which said mortgage is recorded in volume 18 
of Mortgages, on page 591, in the office of the register of deeds of the 
county of Brown. ‘To have and to hold the said mortgage and the 
debt thereby secured to the said L. M. Marshall, his heirs, executors, 
and assigns, forever. And I do also sell, set over, and assign unto 
the said L. M. Marshall all my interest, right, and title in and to a 
certain mortgage executed by Hugh Monroe to Nicholas Gillen on 
the first day of March, 1872, which said mortgage was recorded in 

volume 18 of Mortgages, on page 590, in the office of the reg- 
138 ister of deeds of the county of Brown, the interest of said Ste- 
phen Hubbard being expressed in an assignment from said 
Nicholas Gillen to said Stephen Hubbard on the 21st day of June, 
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A. D. 1878, which said assignment is recorded in the office of the 
register of deeds of Brown county, in volume 22 of Mortgages, on 
pages 17, 18, and 19. And the said Stephen Hubbard does hereby 
sell, set over, and assign unto the said L. M. Marshall all his right, 
title, and interest in & to acertain contract executed and entered 
into by and between the said Stephen Hubbard, Nicholas Gillen, 
and Hugh Monroe, which said contract is dated on the 23rd day of 
April, 1873, the said Stephen Hubbard hereby reserving the right 
to foreclose and enforce the covenants contained in said last-men- 
tioned contract in his own interest and behalf in case of default in the 
payment of either of three certain promissory notes executed this day 
by L. M. Marshall aforesaid to Stephen Hubbard in the sum of two 
thousand five hundred and seventeen dollars and fifty-eight cents 
each, and further excepting and reserving out of said contract the 
west half of the northeast quarter of section number eleven (11), in 
township number twenty-two (22), range twenty-one (21) east, 
and upon the payment of the said three notes the said Ste- 
phen Hubbard is to convey the northwest quarter of 
139 section number twelve, in town number twenty-two 
range twenty-one east, as in said contract covenanted. 
This assignment of the mortgage and contract herein described, 
being upon this express condition: that the said three prom- 
issory notes executed by said L. M. Marshall. to the said Stephen 
Hubbard in the sum of two thousand five hundred seventeen 
and 758, dollars each, due respectively in six (6), twelve (12), and 
eighteen (18) months from date, be paid when matured, then this as- 
signment to be valid; but in case of default in the payment of said 
notes, or either of them, then this assignment to be void and of no 
effect, said mortgages & contract, in the meantime, to be left in the 
custody of Billings & Huntington, attorneys, in Green Bay, Wis- 
consin. | 
In witness whereof, I have hereunto set my hand and seal, this 


23rd day of May, 1874. 
| STEPHEN HUBBARD. [sEAt.] 


In presence of— 


H. J. HUNTINGTON anp L. J. BILLINGS. 


ExHIBit No. 2. 


This arrangement, made and concluded this 26th day of April, 
A. D. 1873, by and between Stephen Hubbard, of the county of Man- 
itowoc and State of Wisconsin, party of the first part, and Nicholas 
Gillen and Hugh Monroe, of the town of New Denmark, Brown 
county, in said State, parties of the second part, witnesseth : 

That the said parties of the second part hereby agree and 

140 _ bind themselves and legal representatives to pay, or cause to 
be paid, to the said party of the first part, his heirs or assigns, 

in the sum of nine thousand eight hundred and eight ($9,808.00), in 
the manner following: In twelve equal annual payments or install- 
ments of eight hundred and seventeen and ;47 dollars each, to wit: 
The first payment to be made on the first day of August, A. D. 1878, 
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and one payment of eight hundred and seventeen and 7o%5 dollars 
every three months thereafter until paid, to wit, on the first day of 
November, 1873, on the 1st day of February, May, August, and No- 
vember, 1874, on the Ist day of February, May, August, and No- 
uember, 1875, and on the 1st day of February and May, 1876; the 
said payments to be made to the party of the first part or to his 
order, and the same being intended to apply, when fully completed, 
as the purchase-money of the following tract, piece, or parcel of land, 
to wit: the west half of northeast quarter of section number eleven 
(11) and the northwest quarter of section number twelve (12), all in 
town number twenty-two, range number twenty-one east, excepting 
and reserving to the said party of the first part all the white oak 
timber standing, lying, & being on said west half of the northeast 
quarter of section eleven (11) aforesaid, and also .to apply as 
the purehase-money of ‘..e pine timber and the whole there- 
of now standing, lying, and being on the souch half of see- 

tion number twelve (12), in town number twenty- 
141 two, range number twenty-one (21), aforesaid, which said 

pine timber is to be cut and taken off in accordance with 
eontracts heretofore made in the sale of said land, and also before 
the time has run on tax titles; and further, said payments are in- 
tended as the purchase price of the pine timber and the whole 
thereof now starding, lying, or being on the east half of the north- 
west quarter of section number eighteen, town twenty-two, range 
twenty-two east, and on the west half of the southeast and the east 
half of the southwest quarter of section number eleven, town twenty- 
two, range twenty-one east, all of which above-described lands are 
situated in the county of Brown, Wisconsin. 

The said parties of the second part hereby agree and covenant 
that all the pine timber that is cut on said lands is to be manufact- 
ured at the mill now being built on the old site of the mill formerly 
owned by Hugh Munroe, in the town of New Denmark, in said 
county. 

And said parties of the second part further covenant and agree 
that one-fourth of all moneys for the sale of the lumber and shin- 
gles manufactured and sold shall be held by the purchaser or pur- 
chasers of the same, to be applied to the payment of the installments 
that shall become due next after said sale, or so much thereof as 

may be necessary to make such payment. 
142 It is hereby understood, covenanted, and agreed by and 

between the parties thereto that the title to all. of said prop- 
erty is to be, and remain in, said party of the first part until the 
payments of said principal sum and interest shall be fully made. 
The said parties of the second part further agree and covenant that 
will pay all taxes, special or general, which may be assessed on the 
west half of the northeast quarter of section number eleven and 
the northwest quarter of section number twelve, town number 
twenty-two, range twenty-two, aforesaid, from and after the date 
hereof, whenever such taxes shall become due and payable by law, 
until the aforesaid purchase-money be fully paid in the manner 
above stated, and also to hold said premises from the date hereof as 
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the tenant at will or sufferance of the said party of the first part, — 
subject to be removed as tenant holding over by process under the © 
statute in such case made and provided, whenever default shall be 
made in the payment of any of the installments of purchase-money 
above specified, and also to keep the buildings, fences, and improve- | 
mentson said premises in as good repair and condition as they now are, 
except ordinary wear and decay and damages by the elements. The 
said party of the first part hereby agrees and binds his heirs, executors 
and administrators that in case the aforesaid sum of nine thou- 
143 sand eight hundred and eight dollars, with the interest, shall be 
fully paid at the times and in the manner above specified, he 
will relinquish all right, title, or claim to the timber standing, lying, 
and being on said lands, except the white oak timber above expressly 
excepted, and will, on demand thereafter, cause to be executed and 
delivered to the said parties of the second part, or their legal repre- 
sentatives, a good and sufficient deed in fee-simple of the west half 
of the northeast quarter of section eleven and the northwest quar- 
ter of section twelve, all in town twenty-two, range twenty-one, in 
Brown county and State aforesaid, free and clear of all legal liens 
and incumbrances, except the taxes herein agreed to be paid by the 
parties of the second part and the white oak timber expressly ex- 
cepted. | : 
‘And it is distinctly agreed and understood by and between the 
parties hereto that if the said parties of the second part shall fail to 
yz make any of the payments of purchase-money above specified, at 
the time and in the manner above specified, in such case this ar- 
rangement shall be utterly void and all the payments thereon for- 
feited, subject only to be renewed by the act of the party of the first 
| part or the mutual agreement of both parties. | 
And it is further understood and agreed that all the pine timber 
on the east half of the northwest quarter of section 18, town 22, 
‘ange 22, and west half of southeast quarter and east half of 
144 southwest quarter of section 11 and south half of section 12, 
town 22, range 21, to be cut and manufactured into 
shingles and lumber before any is cut on the west half of northeast 
quarter of section 11 and northwest quarter of section twelve, town 
22, range 21, aforesaid ; and it is further covenanted and agreed that 
all the pine logs and timber now lying and being in, upon, and 
about the mill yard of the parties of the second part, and which are 
: cut and hauled from section 12, town 22, range 21, shall be subject 
to all the conditions of this agreement. : | 
‘ _ It is hereby mutually agreed that the interest to be paid by said 
parties of the second part on the purchase-money hereinbefore men- 
tioned shall be at the rate of ten per cent. per annum, and to be due 
and payable annually on the whole amount unpaid. | 
In witness whereof, the said parties have hereunto set their hand- 
and seals, the day and year first above written. 
STEPHEN HUBBARD. [sEAL. 
NICHOLAS GILLEN. SEAL. 
HUGH MONROE. SEAL. 


_ 


In presence of— 


G. KUSTERMANN. 
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ExuHisit No. 3. 


GREEN Bay, April 19th, 1876. 
145 Received of Llugh Monroe & Neh. Gillen the sum of five 
thousand dollars, in full of all accounts and demands up to 
this date. | 


L. M. MARSHALL. 
EXHIBIT No. 4. 


Know ali men by these presents, that we, Hugh Monroe and Nick 
Gillen, of the town of New Denmark, in the county of Brown and 
State of Wisconsin, of the first part, for and in consideration of the 
sum of five thousand dollars, lawful money of the United States, to 
us in hand paid by Linus +i. Marshall, of the city of Green Bay, in 
the county of Brown and State aforesaid, of the second part, the re- 
ceipt whereof is hereby acknowledged, have bargained and sold, and 
by these presents do grant and convey unto the said party of the 
second part, his heirs, executors, administrators, and assigns, the 
following-described goods, chattels, and personal property, to wit, 
one saw and shingle mill building, together with all and singular 
the saw and shingle machinery therein, consisting of one steam 
engine, boilers, smokestack, & fixtures, and one Valentine shingle 
machine and fixtures, and one hand shingle machine & fixtures, & 
one double circular saw and fixtures, and all beltings, shafting, & 
saws in the said mill building, & all other tools, machinery, & fix- 

tures now in and belonging to said mill, which mill & 
146 fixtures are situated & being in & upon the following-de- 

scribed real estate in said Brown county, Wisconsin, described 
as follows, to wit, all that certain piece or parcel of land situate, 
lying, & being in the county of Brown & State of Wisconsin, & par- 
ticularly described as follows, to wit, the northwest quarter of the 
southwest quarter of section number seven (7), in township number 
twenty-two (22), range No. twenty-two (22); and the said party of the 
second part is hereby authorized to enter upon and to remove said mill 
building & machinery from said real estate & premises, by himself 
& servants, at any time he may see fit, on or before the expiration 
of twenty years, & without let or hindrance from the parties of the 
first part or assigns. This agreement is subject to all mortgages 
heretofore given upon said real estate. 

To have and to hold the same unto the said party of the second 
part, his executors, administrators, and assigns, forever; and we do, 
for ourselves, our heirs, executors, and administrators, covenant and 
agree to and with the said party of the second part, his executors, 
administrators, & assigns, to warrant and defend the sale of the said 
goods, chattels, & personal property hereby made unto the said party 
of the second part, his executors, administrators, and assigns, against 

all and every person and persons whomsoever. 
147 In witness whereof, we have hereunto set our hands and 
seals, this 19th day of April, A. D. 1876. 
HUGH MUNROE. [seat. 
NIC GILLEN. ‘eset 
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Signed, sealed, and delivered in présence of— 
JNO. W. HAGERTY. 
ORLO B. GRAVES. 


JuLY 1, 1882. 


This day came the defendant, by his attorneys, and filed his bond 
in the sum of ten thousand dollars, with A. G. E. Holmes and Henry 
Strong as sureties, conditioned to prosecute a writ of error to effect, 
and answer all costs and damages if he shall fail to make good his 
plea, which bond is approved by the district judge, and is as follows: 


| Supersedeas Bond. 
Supreme Court of the United States. 
STEPHEN Hupparp vs. L. M. MARSHALL. 


Know all men by these presents, that we, L. M. Marshall, A. G. E. 
Holmes, and Henry Strong, all of the city of Green Bay, State of 
Wisconsin, are held and firmly bound unto Stephen Hubbard, of 
the State of Texas in the sum of ten thousand dollars, to be paid to 
the said Stephen Hubbard, his executors or administrators ; to which 

payment, well and truly to be made, we bind ourselves, and 
148 each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals, dated this 17 day of June, 1882. 

Whereas the above-named L. M. Marshall hath prosecuted a writ 

of error to the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled suit by the circuit court of 
the United States for the seventh circuit and E. district of Wiscon- 
sin : 

Now, therefore, the condition of this obligation is such, that if the 
above-named L. M. Marshall shall prosecute his said writ of error 
to effect, and answer all costs and damages if he shall fail to make 
good his plea, then this obligation shall be void ; otherwise, the same 
shall remain in full force and virtue. 

L. M. MARSHALL. [sEAL. 
A. G. E. HOLMES. [SEAt. 
HENRY STORNG. — [sEAL. 


Sealed & delivered in presence of— 


VAN BUREN BROMLEY. 


E. DistrRIcT OF pons 
County of Brown, 
Henry Strong & A. G. E. Holmes, being duly sworn, doth each 
severally say that he is worth the sum of ten thousand dollars, 
149 exclusive of property exempt from execution and his debts. 
HENRY STRONG. 
A. G. E. HOLMES. 


Subscribed & sworn to before me, this 17th day of June, 1882. 
VAN BUREN BROMLEY, 
U. S. Commissioner, E. D. of Wisconsin. 
Endorsed: This bond is approved. July 1, 1882. Chas. E. Dyer, 
judge. 
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Whereupon it is ordered by the court that execution be suspended, 
and a writ of error and citation issued, and a copy of said writ of 
error lodged for the defendant in error. 


150 United States Circuit Court. 
STEPHEN Hupsparp v. L. M. MARSHALL. 


Dyer, J. (orally): The court has, perhaps, upon the trial of this 
case, adopted rather a liberal rule in admitting evidence that has 
been objected to, but I think the course of the trial has very well 
illustrated the importance of getting at all the facts, so that the court 
and jury might be able to understand just what is the position of 
the parties in the transaction in dispute. 

The suit is brought upon promissory notes executed by the de- 
fendant to the plaintiff. The action was brought originally in the 
State court, and the defense there made was, that the considera- 
tion of these notes was the transfer of certain property by the 
plaintiff to the defendant, which property consisted of certain 
notes and mortgages which the plaintiff held against Gillen 
and Monroe, and also‘a certain land contraet which was sub- 
sisting at that time between the plaintiff and said Gillen and Monroe, 
and it was alleged that the plaintiff, in making this sale and transfer 

to the defendant, guaranteed that there were upon the lands 
151 ~—covered by the contract spoken of three million feet of mer- 

chantable pine timber; that this guaranty had not been sat- 
isfied; that. there was a large deficiency in the amount of pine which 
the land produced, and that in consequence there was a_ partial 
failure of the consideration for the transfer from the plaintiff to the 
defendant. The case was tried in the State court upon the issue 
presented by that defense, and that trial resuited in an allowance to 
the defendant of a sufficient amount to cover the alleged partial 
failure of consideration. The case was afterwards appealed to the 
supreme court of this State, and is reported in the 50th volume of 
Wis. Reports, on page 322. The judgment of the court below was 
reversed by the supreme court upon the ground that the contract 
between the plaintiff and defendant for the transfer of this property 
was in writing, and that, as the alleged guaranty was verbal, it could 
not be shown as a defense in the action. ) 

The case came back to the State court and was removed to this 
court. The defendant then appled for leave to amend his answer. 
This application was opposed, but was granted by the court. In 
the amended answer there was set up the same guaranty that 
had been set up in the original answer, but in addition thereto 

there were other allegations to the effect that this so-called 
152. guaranty was a representation that there was a certain 

amount of pine upon this land; and that the repre- 
sentation was fraudulently made to induce the defendant to 
make the purchase. And so by the amended answer the defense be- 
came this, that the plaintiff, to induce the defendant to make the 
purchase on notes and mortgages and the land contraet, falsely and 
fraudulently represented to him that there were three million feet 
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of merchantable pine timber upon the land covered by the contract; 

that he knew the representation to be false, and so that a fraud was 
practiced upon the defendant, to his injury, to the extent that the 
land did not produce the quantity of pine tintber which had been 
represented to be upon the land by the plaintiff when the contract 
was made. The defense therefore was converted into one of fraud. 

The case has now been tried in this court, the testimony has been 
closed, and counsel for plaintiff asks the court to direct the jury to 
render a verdict for the amount of the plaintiff’s claim. The case 
is now to be considered by the court upon that motion or request. 

Something has been said as to the propriety of having allowed 
the defendant to interpose this amended answer, and the criticisms 
of counsel upon the action of the court in granting leave to so amend 

are not without force, for I am free to admit that if the court 
155 could then have looked into the case as it is now able to do 

it might have seriously hesitated to allow this amendment to 
be interposed at this stage of the case. Undoubtedly the defendant 
must be held to have known, when he interposed his first defense, 
which was based upon the alleged oral guaranty, all the facts and 
circumstances which attended his transaction with the plaintiff as 
well as he knew them at the time this amended answer was pre- 
sented; and there is force in the argument that it was the duty of 
the defendant, if he desired at any time to interpose the defense of 
fraud, to have done it at the time he originally answered the com- 
plaint. But the order has been heretofore made allowing this 
amendment; it is a matter that is past, and I do not see that the 
court can now review it, or that 1t can here take into consideration 
the correctness or the error, whichever it may be, of the order 
that was heretofore made giving leave to amend the answer. 

The answer is in such form that undoubtedly the defendant is 
enabled again to raise the question in this court whether (independ- 
ent of any fraud) a guaranty was made by the plaintiff at the time 
this contract was entered into, of the quantity of pine upon the 

land; and testimony has been offered, and has, under objec- 
154. tion, been admitted, in support of that ground of defense. 

The question has therefore arisen, and has been much dis- 
cussed, as to whether that is a tenable ground of defense; and the 
learned counsel for the defendant has seriously attacked the sound- 
ness of the opinion of the supreme court of this State in Hubbard 2. 
Marshall, 50 Wis., on that question. I have heretofore indicated 
my concurrence in that opinion, at the same time stating that I 
would further consider the question; and I have, with as much care 
as possible, given it further consideration. Several authorities have 
been handed me by counsel for the defendant as bearing upon the 
question which I have looked into. There is, perhaps, in view of 
the previous decision of the supreme court of this State in the case 
of Hahn v. Doolittle, reported in 18th Wis., 196, and in view also 
of the opinion of the same court in the case of Jones vs. Keyes, 
16th Wis., 562, some ground for the criticism which counsel for the 
defendant indulges in upon the opinion of that court in the case ot 
Hubbard v. Marshall, supra. It is, however, to be observed that Mr, 
10—382 
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Justice Lyon, in the opinion last mentioned, after referring to the 
case reported in 12th Metcalf, says that parol evidence is undoubt- 
edly competent to show a total or partial failure of the consideration 

of a note or other written contract. The court in its decision 
155 states a distinction between a case where only part of the con- 

tract is reduced to writing, or where it is sought to contra- 
dict a mere receipt, or where it is attempted to show a consideration 
different from that expressed in the writing, or to prove an oral 
agreement of the parties, if the writing does not profess to state it, 
and ismade merely for the purpose of passing ttle pursuant to the 
agreement, and a class of cases where the terms of the agreemeng be- 
tween the parties appear to be clearly expressed in writing, and the 
writing contains nothing from which it might be inferred that the 
parties did not intend to incorporate in it the contract just as 1t was 
made, and the whole of it. “he court do not in this opinion, as | 
understand it, dissent from those cases in which it is held that an 
oral agreement may be shown if the writing does not profess to show 
it, but is made merely for the purpose of passing the title pursuant 
to the agreement. And they hold that the contract of assignment 
in this case, by virtue of which this property was transferred to the 
defendant, is something more than an instrument which merely 
passes the title. They say that its terms appear to be clearly ex- 
pressed, and that it contained no clause from which it can be im- 

plied that the parties did not intend to incorporate in it the 
156 - contract just as it was made, and the whole of 1t. 

As I have had occasion before to say, if this contract were 
nothing more than a mere assignment, if it Were nothing more than 
an instrument which passed the title, if it contained no special 
clauses indicating that other matters about which the parties were 
contracting were embraced in the instrument, then it would be a. 
‘ase within the rule of Hahn vs. Doolittle, which was a case of a 
simple assignment passing the title to the note and mortgage which 
were transierred. But this instrument of assignment provides, 
among other things, that upon certain contingencies the plaintiff 
Hubbard shall convey a certain portion of this land. It declares 
that the assignment of the mortgages and contract are made upon a 
certain condition, to wit: That the notes executed by Marshall to 
Hubbard shall be paid when they mature: further, that in case of 
default in the payment of the notes, this instrument shall be void 
and of no effect; and that the mortgages and contract shall be de- 
posited in a certain place for safe-keeping. And, therefore, while 
the decision of the supreme court in the case of Hubbard vs. Mar- 
shall is not absolutely binding upon this court, vet, I am persuaded, 
that it expresses the law upon this question. 

One of the other casés to which my attention has been 
157. ~—s called is Pugh vs. Davis, 96 U.S., 336, In that case this is 

what the court say: “It is an established doctrine, that a 
court of equity will treat a deed, absolute in form, as a mortgage 
when it is executed as security for a loan of money. That court 
looks beyond the terms of the instrument to the real transaction, 
and when it is shown to be one of security, and not of sale, it will 


Beh 6 tes en etey 2 i 
Care) Te 


L. M. MARSHALL VS. STEPHEN HUBBARD. 


give effect to the actual contract of the parties. As the equity upon 
which the court acts in such cases arises from the real character of 
the transaction, any evidence, written or oral, tending to show this 
is admissible. The rule which excludes parol testimony to contra- 
dict or vary a written instrument has reference to the language used 
by the parties. This cannot be qualified or varied from its natural 
import, but must speak for itself. The rule does not forbid an in- 
quiry into the object of the parties in. executing and receiving the 
instrument. There it may be shown that the deed was made to de- 
fraud creditors, or to give a preference, or to secure a loan, or for 
any other object not apparent on its face. The object of parties in 
such cases will be considered by a court of equity.” 
That is what the court says upon that question. They are con- 
struing the exception to the rule, which permits proof that a 
158 deed, absolute in form, is in fact a mortgage, and then they 
reiterate the familiar principal, that it may be shown that a 
written Instrument was made to defraud creditors; and that is but a 
reiteration of the principal which we are applying in this case, in 
one phase of it, namely, that you may show all of the preliminary 
negotiations of the parties, for the purpose of determining whether 
one of them was induced by fraud to enter into the contract. 
What I have just read from the 96 U.S. is repeated in Brick 1s. 
Brick, 98 U.S., 516. : 
The case of Canal Company vs. Ray, 101 U.S., 522, which has 
been cited, holds simply that the terms of a contract under seal may 
be varied by a subsequent parol agreement. | 
The case of Hicks and Wife against Jennings, 4 Fed. Rep., 855, is 
to the effect that where several tracts of land are sold under one 
contract, and separate deeds naming a distinct consideration are 
given for each tract, fraud and want of consideration in the sale of 
one tract can be set up asa defense in a suit to foreclose a purchase- 
money mortgage upon another of such tracts. 
Without pursuing the question further, I conclude that the opin- 
ion of the supreme court of this State upon the question should be 
accepted as stating the law. 
159 ~~ The court is asked by the plaintiff’s counsel to direct a 
verdict in this case on the ground that the defense of fraud 
is not established ; that such proof in support of that defense is not 
made as justifies the court in submitting the question to the jury. 
Some doubt has been expressed as to when and under what circum- 
stances this court will give a peremptory direction to the jury to 
render a verdict one way or the other. Upon this subject a well- 
established rule prevails 1n the Federal court, a rule different from 
that which prevails in the State court, since, as counsel are aware, 
it has been often held by the supreme court of this State that if there 
is any evidence, however slight, to sustain the verdict, then the ver- 
dict must stand. The Supreme Court of the United States have 
given usa clear path upon which to travel when this question 
arises, and itis: Chat Court, in the case of Pleasants vs. Fants, 22 
Wallace, 122, first speaking of the duty of the court in its relation to 
the jury, says: “In the discharge of this duty it is the province of 
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the court, either before or after the verdict, to decide whether the 
plaintiff has given evidence sufficient to support or justify a verdict 
in his favor, not whether, on all the evidence, the preponderating 

weight is in his favor; that is the business of the jury; but 
160 conceding to all the evidence offered the greatest probative 

force which, according to the law of evidence, it 1s fairly enti- 
tled to, is it sufficient to justify a verdict? If it is not, then itis the 
duty of the court, after a verdict, to set it aside and grant a new 
trial. Must the court go through the idle ceremony in such a case 
of submitting to the jury the testimony on which the plaintiff relies, 
when it is clear to the judicial.mind that if the Jury should find a 
verdict in favor of the plaintiff that verdict would be set aside and a 
new trial had? Such a proposition is absurd ; and accordingly we 
hold the true principle to be, that if the court is satisfied that, con- 
ceding all the inferences which the jury could justifiably draw from 
the testimony, the evidence ‘3 Insufficient to warrant a verdict for 
the plaintiff, the court should say so the jury.” | 

Now, as I have said, the defense here is, that the defendant pur- 
chased from the plaintiff this land contract, which previously the 
plaintiff and Gillen and Monroe had entered into, and which bound 
the plaintiff upon the payment of certain sums of money at certain 
times, to convey the land and the pine timber upon it, and also cer- 
tain pine timber severed from the land, to Gillen and Monroe, and 
which transfer to the defendant included certain notes and mort- 

gages which the plaintiff held against Gillen and Monroe; 
161 and it is alleged that, to induce the defendant to buy this 

land contract and these notes and mortgages, the plaintiff 
fraudulently represented to him that there were three million feet 
of merchantable pine timber upon the lands covered by the contract ; 
that this representation was false, and that afterwards it was ascer- 
tained, by cutting the timber off the land, there was a large defi- 
cieney, and that, consequently, the defendant has sustained damage 
by reason of the alleged fraudulent representations. 7 

Now, there are certain elements of fact that must be shown to 
have existed to entitle a party to sueceed in such a defense. In the 
first place, it must be shown that the representations were made; in 
the second place, that the representations, if made, were fraudulent ; 
in the third place, that the defendant relied upon the representa- 
tions; and in the fourth place, that he had a right to rely upon 
them. Those are four material elements of fact that must enter 
into the case. 

[t has been argued that the proof here is totally inadequate to 
show that the representations, if any were made, were fraudulent, 
and I must say there Is one item of testimony which came from the de- 

fendant himselfwhich tends pretty strongly to show that there 
162. ~=—swas not fraud inthetransaction. That was the statement that 

while the plaintiff did represent to him that there were three 
million feet of merchantable pine on the iand, he said, also, that if 
it should prove not to be so, he would make good the deficieney. — If 
that statement was made by the plaintiff at the time, as thus testi- 
fied to by the defendant himself, it would seem to be a strong cir- 
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cumstance tending to take out of the representations their alleged 
fraudulent character. However, the court would strongly hesitate, 
in view of all the proof that is in upon this question of fraud, before 
it would take that question, or either of the four questions of fact 
that I have stated, from the jury. But there are certain other ele- 
ments of fact which necessarily enter into this defense. Not only 
must the representations be made, not only must they be fraudulent, 
and not only must it appear that the party relied, and had a right 
to rely, upon them, but it must also be shown that the representa- 
tions were material .to the contract or transaction which took place 
between the parties; and, further, that injury has been sustained, 
damage has resulted to the defendant from the alleged fraudulent 
representations. These are as essential as any of the other elements 
of fact which must be shown in establishing such a defense. I re- 
peat, that it must appear that the defendant has sustained 

163 damages which are charg-able to the alleged fraudulent rep- . 
resentations, and for which, therefore, the plaintiff is le ily 
responsible; and it is an important question in this case, and not 
one free from difficulty, since the case is somewhat peculiar. 
The plaintiff did not sell to the defendant the land and pine tim- 
ber described in the Gillen and Monroe contract. We have to start 
out with that as a primary proposition in the case. Hesimply sold 
and assigned to the defendant that contract. Gillen and Monroe 
were the purchasers under the contract of the pine and land, and 
the title to the property remained in the plaintiff. Now, if the case 
were one where the plaintiff had sold to the defendant the land and 
pine thereon, and had made representations as to the quantity of 
pine so sold which were false and fraudulent, as an inducement to 
the purchase, there would be no difficulty in perceiving the materi- 
ality of the representations to the contract and in tracing the result- 
ing injury to the fraud. But, as I have said, the defendant simply 
bought the contract, that is, bought Gillen and Monroe’s obligation 
to the plaintiff, and upon making the purchase the defendant stepped 
into the shoes of the plaintiff to the extent that the relations which 
had previously existed between the plaintiffs and Gillen and 

164. Monroe under the contract were concerned. Thereafter it is 
evident that, in the absence of anything changing those rela- 

tions, Gillen and Monroe became the debtors of the defendant. 
This being so, and as the interest transferred to and vested in the 
defendant by virtue of his gine did not embrace the land and 
pine upon the land, but only Gillen & Monroe’s obligation to pay 
for the land and pine, it seems clear that no injury could result to 
the defendant from representations as to the quantity of pine upon — 
the land, for which the plaintiff would be responsible, unless, at the 
time the alleged false representations were made, it was contem- 
plated and understood, with the knowledge of the plaintiff, that 
Gillen and Monroe were to surrender and give up the contract of 
purchase on their part, and that the defendant was to take their 
place with reference to the land and pine, so that, after that, the de- 
fendant’s interest should be an interest in the property itself, and 
not simply an interest in Gillen and Monroe’s obligation to pay for 
the property. | ; 
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As I have stated, if this were a sale by the plaintiff to the defend- 
ant of the lands and pine, there would be no difficulty, but that 1s 
not what the plaintiff sold to the defendant. He sold Gillen and 

Monroe’s obligation, and it comes at last to the question, Is 
165 there such proof made of an understanding between the 
plaintiff and defendant, and Gillen and .Monroe, at the time 


of this transaction, that Gillen and Monroe. should be relieved of 


their obligation under this contract, and that the defendant should 
take their place, so that he should ‘have the land and the pine, as 
justifies the court in letting the case go tothe jury? If this isa 
vital point in the case, and if there is not such proof made as 
authorizes the court to submit the case to the jury upon that question, 
then the case must be disposed of by the court as involving sub- 
stantially a question of law. 

It is argued that this contract had become forfeited, that is, the 
contract between Gillen and Monroe, and the plaintiff became in 
May, 1874. absolutely void, because the notes of Gillen and Monroe 
were past due and were unpaid. It 1s the language of the contract 
that on failure to pay at the time prescribed the contract shall be 
deemed . forfeited and void. That, it is true, was the agreement of 
the parties, but on the 24th day of May, 1874, the plaintiff still 
treated this contract as alive and in foree. He did not exercise his 

option to declare the contract forfeited, and at an end as to 
166 Gillen and Monroe. And there is a very important clause in 

this contract to be taken into consideration, which is, that 
upon the payment of the said three notes given by Marshall to 
Hubbard, the said Stephen Hubbard is to convey the northwest 
quarter of section No. 12, town 22, range 21 east, as in said contract 
covenanted. There is a distinet recognition of the Guillen and 
Monroe coutract as in force, notwithstanding the fact that Gillen 


and Monroe were not making prompt payments, and the plaintiff,’ 


by the act of assigning the contract to the defendant, treated it as a 
subsisting and valid contract. It is said that if the plaintiff had 
brought suit against Gillen and Monroe they could have set up this 
alleged fraud. Undoubtedly that is so, because they had bought 
the land and the pine, and the representations were with reference 
to the quantity of pine on the land. 

The testimony as to any arrangement between the plaintiff one 
defendant and Gillen and Monroe at the time of the alleged fraudu- 
lent representations is substantially this, that the defendant had a 
previous arrangement with Gillen and Monroe, by which they were 
to goon. and cut off the timber; and he says that he gave them 
leave to go on and cut off the timber and aécount to him, and they 

did so. He says, in the same connection, that he does not 
167 ~—s recollect seeing the plaintiff again until he came there to set- 

tle this claim, but that the plaintiff understood that he, the 
defendant, wanted to cut the timber off this land. That may be 
true, but still all this does not come upto the point of showing that 
it was understood by the parties, at the time of this transaction, that 
the defendant was to step into the shoes of Gillen and Monroe, so 
that he was to have the Jand and pine, or their interest in it. And 
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it seems to me that considering this evidence most favorably for the 
defendant, it cannot be said that Gillen and Monroe’s rights under 
that contract were terminated and gone until the settlement between 
them and the defendant in 1876. For aught that appears here, at 
any time up to April, 1876, Gillen and Monroe could have tendered 
the money due upon this contract and called for a deed. It seems 
to me that in order to make the alleged representation material to 
this contract, and one which could produce the damage and injur 
to the defendant which is claimed, it must appear that the defen 
ant bought something more than merely the plaintiff’s contract 
rights against Gillen and Monroe, or, to express it in another way, 
the obligation of Gillen and Monroe to the plaintiff. I have given 
this question careful reflection during the progress of this trial, and 
I am unable to work out any other solution of it. 
168 I think, therefore, that upon the proofs the case 1s within 
the rule laid down by the Supreme Court of the United States, 
namely, the court can now see, upon the evidence that bears oe 
the question of materiality of the revresentations, and alleged in 
jury to the defendant, that if the jury were to render a verdad 
against the plaintiff it would have to set that verdict aside. If that 
: be so, the court ought not to hesitate in directing a verdict. This 
| being the view which I take of the case, 1 must hold that the de- 
ee fense which is interposed here is not, under the proofs, maintainable, 
ae and hence that the plaintiff is entitled to a verdict for the amount 


me. of his claim, namely, the principal of the notes and the interest on 
-— the same. 


169  Uwnirep SraTEs oF AMERICA, } 
Eastern District of Wisconsin, 

I, Edward Kurtz, clerk of the circuit court of the United States 
for the eastern district of Wisconsin, do hereby certify that I have 
compared the writings annexed to this certificate with the originals 
, now on file and remaining of record in my office, and that they are 
true appies of such originals, and correct transcripts therefrom, be- 
ing a full and complete transcript of record in the case of Stephen 
Hubbard vs. L. M. Marshall. 

In testimony whereof, I have hereunto set my hand, and duly 
affixed the seal of the said court, at the city of Milwaukee, in said 
district, this seventh day of October, in the year of our Lord, one 
thousand eight hundred and eighty-two, and of the Independence 
of the United States the 107th. SS | 
ive [SEAL. ] EDWARD KURTZ, Clerk. 


170. ~ Uwrrep States oF AMERICA, 88 


' 
: The President of the United States of America to the judges of the 
' circuit court of the United States of America for the eastern dis- 
trict of Wisconsin, Greeting: 

4 Because in the record and proceedings, as also in the rendition of 
¢ a judgment in a plea, which is in the said circuit court of the United 
‘ States of America for the eastern district of Wisconsin, before you, 
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(*}) Stephen Tlubbard. plamituy, and Fi M. Marshall, cl fendant, 
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L. M. MARSHALL, PLAINTIFF IN ERROR 
VS. 


STEPHEN HUBBARD, DEFENDANT IN ERROR. 


BRIEF AND POINTS FOR PLAINTIFF IN ERROR 
ON THE MOTION OF THE DEFENDANT IN ERROR TO 


DISMISS THE WRIT OF ERROR FOR WANT OF 
JURISDICTION. 
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SUPREME COURT of the UNITED STATES. 


L. M. MARSHALL, 

Plaintiff in Error, 
VS. 
STEPHEN HUBBARD, 
. | Defendant in Error. 
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BRIEF AND POINTS FOR PLAINTIFF IN ERROR 
ON THE MOTION OF THE DEFENDANT IN ERROR TO 
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DISMISS THE WRIT OF ERROR FOR WANT OF 
JURISDICTION. 


I. 


The recovery for the def’t in error in this case was the 
sum of six thousand six hundred and ten dollars and thirty 
six cents on verdict and judgment in court below. This 
recovery is prima facie the measure of the jurisdiction of 
this court on writ of error. 


Merrill va Perry 16 Wad. 338. 
If, as here it is claimed, there is something in the re- 
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cord that shows to the contrary, then that record must be 
examined. 
Gray vs Blanchard 97 U.S. 564. 

It becomes of importance then to examine the record. 
The record is not printed. The motion under consideration 
recites, that it is based on the record. In acase like this, it 
was held that where the record had not been printed, 


motion to dismiss would not be considered, as long as there: 


was any question about the facts on which the motion rests 
or that required an examiiation of the record to decide, but 


consideration of such motion would be deferred until argu- 
ment on the merits. 


National Bank vs Insurance Co. 100 U. S. 43. 


II. 


Still it may be required that Plaintiff in error now pre- 
sent and argue all that is deemed needful as if the printed 
record were before the court. In resisting this motion to 
dismiss for want of jurisdiction, Plaintiff in error insists on 
the jurisdiction of this court. 


A short history of this case before it reached this court 
will be helpful to a full and fair understanding of 
the merits of the motion under consideration. The act- 
ion was commenced in State Court; Brown County Circuit 
Court, Wisconsin, by Stephen Hubbard against L. M. Mar- 
shall in the year 1877, tried before a jury on the same com- 


plaint as in the record appears now in this court, complaint 


in usual form upon two promissory notes, signed by the 
plaintiff in error, payable to defendant in error, for $2517.58 
each, 10 per cent per annum interest and dated and made 
May 23d 1874; one was payable in one year and the other 
eighteen months from said date. On the first note was in- 
dorsed as paid Nov. 8, 1875, $365.11 and on the second 
indorsed as paid Nov. 25, 1875, $377.62 and Jan. 1st 1876, 
$945.71. 
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The answer on which the action was tried in the State 
Court was the same as the answer here, as will be seen by 
the record excepting that the fraud and concealment of the 
defendant in error in procuring said notes and others, and 
some cash, and also the allegation that ones Gillen and 
Monroe had surrendered all their rights growing out of 
the transaction to Plaintiff in error and that he, Plaintiff in 
error, had no security from from any source etc., was by 
due amendment allowed in U. S. Court as in the amended an- 
swer in the record and in this brief will more fully appear. 
The defendant in error recovered in the State Court Nov- 
ember 1879, $867.22, the jnry having allowed the recoup- 
ment set up in the answer. Defendant in error then took 
the case to the Supreme Court of the State of Wisconsin, 
by appeal claiming the insufficiency of the damage awarded. 
The Wisconsin Supreme Court reversed the action of the 
State Court and remanded the case for a trial de novo. 


Hubbard vs Marshall, 50 Wis. 322. 


The Supreme Court of Wisconsin puts its de- 
cision of reversal on the sole ground of the admission _ 
of parole evidence to vary a written contraci in the absence 
of an allegation of fraud in obtaining the notes—hence the 
amendment afterwards obtained in the U. S. Circuit Court. 
In the State Court after the action had thus been sent back 
for a new trial and in due course the defendant in error 
claimed a removal of the action to the United States Court on 
the ground of the prejudice of the inhabitants etc.—he 
defendant in error claiming to be a citizen of Texas and the 
plaintiff in error a citizen of Wisconsin, the cause was then 
removed to U. S. Circuit Court for East District of Wiscon- 
sin and in that Court in 1882 tried on the original com- 
plaint and on the answer as amended by leave of the court 
the answer as amended is now here set out in full. 


ANSWER. 
The defendant for a further and second amended ans- — 
wer to the complaint of the said plaintiff shows by leave of 
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this court thereto first had obtained on motion therefore 
Viz: pote 

Ist. The defendant admits that he madeand delivered 
the two notes in plaintiff's complaint, described and made 
the payment thereon as indorsed on, and so alleged in and 
hy said complaint and that plaintiff is now the owner and 
holder thereof 


2nd. That said notes with one other of like amount, 
date and the last named interest now paid and taken up, 
and the sum of twenty five hundred and seventeen dollars 
and fifty cents in casi to equal and make the sum 
of ten thousand and fifty eight dollars and thirty cents 
vere made, delivered and paid to said plaintiff by this de- 
fendant on the 23d day of May 1874 as the consideration 
for and purchase price of two notes, secured by mortgage 
on the north west quarter of the south west quarter of sec- 
tion 7, town 22, range 22, Brown Co. Wisconsin, made by 
Hugh Monroe for $800, each dated March 1st 1872, and on 
which notes five hundred dollars had been paid and endors- 
ed before the purchase by this defendant; also a note of one 
Nicholas Gillen for one thousand and twelve dollars and 
eighty cents dated June 21 1873, interest 10 per cent per an- 
num, also forthe assignment and sale to the defendant by the 
plaintiff of a land and the pine timber on land contract then 
existing by and between the said plaintiff the owner of the 
land and the timber on the land mentioned, and Hugh 
Monroe and Nicholas Gillen, that said land and timber was 
all situate in Brown Co. state of Wisconsin and had long 
before that date been owned and possessed by and known 
to the said plaintiff. That to induce this defendant to 
make said notes and pay said cash the said plaintiff 
there and then represented, agreed and covenanted that there 
was then viz: May 23 1874, standing, being or growing on 
the land so contracted with Monroe & Gillen, and then 
sought to be sold to this defendant, three million feet of 
good sound merchantable pine timber, fit to be manufactur- 
ed into lumber and shingles and worth the sum of two dol- 
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lars and fifty cents per M. stumpage and at that rate for 
said supposed and agreed three million feet of pine on such 
land the plaintiff and defendant figured to and arrived at 
thesum of ten thousand fifty eight dollarsand thirty cents 
placing the said land and timber thereon at seven thousand 
five hundred dollars and the other notes and mortgages 
above mentioned at the sum of twenty-five hundred fifty eight 
dollars and thirty cents and which was all they were worth: 
That it was well known to said plaintiff that this defendant 
wanted said contract land only for the said pine timber, 
that the description of the land so alleged to contain the 
said three million feet of pine timber was the west 4 of 
N. E. of section 11 and north west } of section 12 town 22 
range 21, the west 4 of south east },'east 4 of south } section 
11, east 4 of north west } of section 18, and south 3 of sec- 
tion 12 town 22 range 21, said county of Brown, that at said 
time and before the making and delivery of said notes and 
the payment of said sum in cash the plaintiff falsely and 
fraudulently guaranteed and represented that the said land 
contained and would yield the amount of three million feet 
of good merchantable pine timber; that said representation 
was fraudulently madeand untrue as was well known to said 
plaintiff at the time he made the same and was so falsely and 
fraudulently made by him to induce the defendant to pur- 
chase the same and pay the cash and make the said notes; 
that believing and trusting in the statement and represen- 
tation as to the said amount of pine timber on said land 
and solely induced thereby. did this defendant make and 
deliver said notes and pay said cash, viz: | 

That upon the execution and delivery of said notes, and 
the payment of said cash, and the assignment of said con- 
tract, for the pine land and pine upon land named in such 
assigned contract, the said Gillen and Monroe with the 
knowledge and assent of said plaintiff, surrendered and 
abandoned all claim to said pine land under said contract 
to this defendant, and thereupon as it was understood by 
the plaintiff at the time the assignment was made, and _ the 
said cash paid and notes made, this defendant at his own 
cost, risk and expense, proceeded to cut, haul and take 


.- 
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from said land all the merchantable and good pine there- 
from; that upon such cutting, hauling, taking away, the 
ascertained shortage hereafter named was found, and this 
deft suffered a loss thereby, and in consequence of the 
failure of the said lands to yield the said three million feet 
of pine timber, in the sum of three thousand seventy four 
dollars and forty cents for which sum the defendant has no 
security of anv naune or nature and has not received from 
any source any compensation therefor, and will be at the loss 
thereof unless the same is allowed him by way of recoup- 
ment herein; that this deft has paid to said plaintiff on 
said contract price and on said notes aforesaid the sum of 
six thousand seven hundred and twenty-three dollars and 
fifty-three cents prior to the commencement of this action. 
That this deft, before the commencement of this action, 
caused to be cut, hauled and taken from said lands, said to 
contain the said three million feet of pine‘timber, all of the 
pine timber thereon of every kind fit for use; that all the 
pine timber on said land when so sold to this deft amount- 
ed to one million seven hundred and sixty two thousand 
elght hundred and thirty-six feet and no more, (1,762,- 
836) that there is and was an ascertained shortage from the 


_ sald three million. feet sold and contracted to this defen- 


dant, of 1,237,164 feet of the value then and there of two 
dollars fifty cents, per M. and amounting to the sum of 
three thousand and seventy four dollars and forty cents, 
which sum the def’t claims to recoup or set off as a part 
failure of the consideration of said notes and that the same 
may be allowed him as against so much of the said plain- 
tiff’s claim herein. 


IIT. 


‘ 


The learned Judge of the U.S. Court directed a verdict 
for the defendant in error at the close of all the testimony 
in the case for the said sum of $6,610.36. It is regarding 
and to reverse such judgment, the writ of error is sued 
out of this court. 


: 
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It is now claimed that the answer admits the demand of 
the defendant in error, and it is said the sum of $3,074.40 
is set up as a defence, or set-off, or counter claim, and no 
more; thus it is claimed, admitting the matter in dispute 
to be less than $5,000. Counsel for defendant in error in- 
voke the aid of 


Tintsman vs Nat. Bank, 100 U.S. page 6, 


to sustain this motion. This supra case was upon an 
agreed state of facts in the nature of a special verdict. 
There the claim made was for $8,233.79 and interest. De- 
fendant there admitted that he owed of the amount $5,099. - 
59, leaving the litigation only as to $3,134.20 and this was 
what the dispute was about. Here the amount is not ad- 
mitted that will leave the dispute fora less sum than 
$5,000, not that we owed $6,610.36 or any sum in excess of 
of one thousand dollars. We do not even set up a counter 
claim in its known and proper sense, or ask to, be allowed 
as against the notes and interest thereon, the fixed sum of 
$3,074.40, so leaving the dispute only as to the difference 
between $6,611.36 and $3,074.40 which would leave $5,539. - 
96 which this motion assumes we admit due the defendant 
in error. 

True, we admit the making of the notes in suit as also 
another of like amount alleged payment of a large sum. in 
cash, all to equal and make the sum of ten thousand fifty 
eight dollars and thirty cents—as the whole consideration, 
the bargain, the purchase money, for which the two notes 
in suit are only a part. 


IV. 


The answer, as will be perceived, is by way of a recoup- 
ment, setting up the damages, or part failure of considera- 
tion to defeat the claim of the deft in error. This is allow- 
able under the well settled decisions of this and other 
courts, and conformable. to the practice allowed by the laws 
of Wisconsin. 
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Revised Statutes of Wis. 1858, Chap. 126, Sections | and 2. 
Railroad Co., vs. Smith, et al 21 Wal. 255 

Van Buren, vs. Digges, 11 How. 461. 

Dermott vs. Jones, 2 Wal.1. 

Dermott vs. Jones, 23, How. 220. 

Chew vs. Brumagen, 13 Wal. 497. 


The law of recoupment is clearly settled in the case, Su- 
prt. In Batterman vs. Pierce 3 Hill, 171, is found a full re- 
view of the question of recoupment, as it may apply to the 
case now before this Court. 


Plaintiff in Error has set up the whole transaction, the 
purchase of choses in action, pine timber, land contract, all 
for his promises to pay and cash paid May 23, 1874, of 
$10,058.30. Marshall then gave these notes of $2,517.58 
each and another of like sum and the cash to make all; 
equal the $10,058.30 agreed to be paid for articles pur- 
chased. That payment made before the commencement of 
the action on the transaction amounted to six thousand 
seven hundred and twenty-three dollars and fifty cents. 
Then if shortage of pine amounted to $3,074.40 would 
make a total of payments and short pine of $9,798.10, leav- 
ing only a balance of $260.20, admitted to be due defendant 
in Error; and thus leaving over six thousand dollars in 
controversy as fixed by the recovery. 


Let us state the case in another light, but not the one, 
perhaps, the law may recoznize as correct: The action of 
defendant in error is on two notes of $2,517.58, each dated 
May 23d, 1874, and together amount to principal sum of 
$5,035.16. Sundry payments are indorsed on the notes 
amounting to $1,686.45 and still casting interest on the 
notes at 10 per cent per annum, the notes are found to be 
equal to $6,610.36 at date of judgment March 2nd, 1882. 
Interest at 10 per cent per annum for seven years nine 
months and seven days—call it seven months and leave off 
the days, at same rate of interest on $3,074.40, for defen- 


om 
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dant in error must be entitled, (in this way of viewing the 
matter), to a rebate from the very day of the transaction, 
this would be not far from $2,381.58 interest, which added 
to $3074.40 make. $5,445.98 for a recoupment, and that from 
the recovery, leaves a balance of $1,154.32 only and more 
than five thousand dollars still in controversy, as shown by 
the recovery. 


A third view, and the one plaintiff in error has always 
urged in all the courts where this case has so far gone, and 
the view that led to the recovery of $867.22 in the state 
court at the first trial in 1877 is as follows: 

Amcunt of two notes in suit May 28d, 1874, $5.035.16; 
deficiency found and songht to be recouped of shortage 
of pine to the amount of $3,074.40—deducted as of the 
date of the transaction, for then the consideration fails as 
the pine sold was not there at that date—leaves the 
principal sum due on the notes of $1964.76 to draw interest 


from May 25d 1874 at 10 per cent per annum to date of the 


first payment indorsed onthe notes, 1 year and 5 months, 
is $288.32, making debt November 5th 1875, $2,253.08. 
There is then paid $365.11, making new principal of $1887.97. 
Interest on that sum 20 days is $11.73 making amount due 
Nov. 25 1875, $1,899.70. There was then paid $377.62, leav 
ing the principal $1,522.08. Interest on the same one 
month and 6 days $15.33, making amount due January Ist 
1876 $1,537.41. There was then paid $945.71 leaving the 
principal $592.70. Interest on this sum to March 2d 1882 
would be for six years two months and two days $364.2}, 
making total due at date of judgment of $956.91 instead of 
$6,610.36. So by very force of the recoupment pleaded 
more than five thousand dollars in controversy and less 
than one thousand admitted due. : 


T. R. HUDD, 
ATTORNEY FOR PLAINTIFF IN ERROR. 
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IN THE 


Supreme Court of the United States. 


(NWO. 110.) 


OCTOBER TERM, A: D. 1885. 


L. M. MARSHALL, 
Plaintiff in Error, 


VB. 


STEPHEN HUBBARD, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 
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I. 
STATEMENT OF CASE. 


This action was commenced in State Court; 
Brown County Circuit Court, Wisconsin, by Ste- 
phen Hubbard. against L. M. Marshall, in the 
year 1877; tried before a jury on the same com- 
plaint as in the record appears now in this Court; 
complaint in usual form, upon two promissory 
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notes, signed by the plaintiff in error, payable to 
defendant in error, for $2,517.58 each, 10 per cent. 
per annum interest, and dated and made May 
23d, 1874. One was payable in one year and the 
other eighteen months from said date. On the 
first note was indorsed as paid Nov. 8, 1875, $365.11, 
and on the second indorsed as paid Nov. 25, 1875, 
$377.62 and Jan. Ist, 1876, $945.71. 

The Answer on which the action was tried in 
the State Court was the same as the Answer here, 
as will be seen by the record, excepting that the 
fraud and conceaiment of the defendant in error 
in procuring said notes and others, and some 
cash, and also the allegation that ones Gillen and 
Monroe had surrendered all their rights growing 
out of the transaction to plaintiff in error and 
that he, plaintiff in error, had no security from 
any source, etc., was by due amendment allowed 
in U.S. Court as in the amended answer in the 
record and ‘in this brief will more fully appear. 
The defendant in error recovered in the State 
Court November, 1879, $867.22, the jury having 
allowed the recoupment set up in the answer.— 
Defendant in error then took the case to the Su- 
preme Court of the State of Wisconsin, by ap- 
peal, claiming the insufficiency of the damage 
awarded. The Wisconsin Supreme Court re- 
versed the action of the State Court and remand- 
ed the case for a trial de novo. 

Hubbard vs. Marshall, 50 Wis., 322. 

The Supreme Court of Wisconsin puts its de- 
cision of reversal on the sole ground of the ad- 
mission of parole evidence to vary a written con- 
tract in the absence of an allegation of fraud in 
obtaining the notes—hence the amendment af- 
terwards obtained in the U.S. Circuit Court. In 
the State Court, after the action had thus been 
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sent back for a new trial, and in due course the 
defendant in error claimed a removal of the ac- 
tion to the United States Court on the ground of 
the prejudice of the inhabitants, etc.—he, defend- 
ant in error, claiming to be a citizen of Texas 
and the plaintiff in error a citizen of Wisconsin. 
The cause was then removed to U. S. Circuit 
Court for East District of Wisconsin, and in that 
Court, in 1882, tried on the original complaint 
and on the answer as amended, by leave of the 
court... The answer as amended is now here set 
out in full. 
ANSWER. 

“The defendant, for a further and second 
amended answer to. the complaint of the said 
plaintiff, shows by leave of this Court thereto 
first had obtained on motion therefore, viz: 

Ist. The defendant admits that he made and 
delivered the two notes in plaintiff’s complaint 
described, and made the payment thereon as in- 
dorsed on, and so alleged in and by said com- 
plaint, and that plaintiff is now the owner and 
holder thereof. 

2nd. That said notes, with one other of like 
amount, date, and the last named interest now 
paid and taken up, and the sum of twenty-five 
hundred and seventeen dollars and fifty cents in 
cash, to equal and make the sum of ten thousand 
and fifty-eight dollars and thirty cents, were 
made, delivered and paid to said plaintiff by this 
defendant on the 23d day of May, 1874, as the 
consideration for and purchase price of two notes, 
secured by mortgage on the north-west quarter 
of the south-west quarter of section 7, town 22, 
range 22, Brown Co., Wisconsin, made by Hugh 
Monroe for $800, each dated March Ist, 1872, and 
on which notes five hundred dollars had been 
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paid and endorsed before the purchase by this 
defendant; also a note of one Nicholas Gillen for 
one thousand and twelve dollars and eighty cents, 
dated June 21, 1878, interest 10 per cent per an- 
num; also for the assignment and sale to the de- 
fendant by the plaintiff of a land and the pine 
timber on land contract then existing by and be- 
tween the said plaintiff, the owner of the land 
and the timber on the land mentioned, and Hugh 
Monroe and Nicholas Gillen; that said land and 
timber was all situate in Brown Co., State of 
Wisconsin, and had long before that date been 
owned and possessed by and known to the said 
plaintiff. That to induce this defendant to make 
said notes and pay said cash the said plaintiff 
there and then represented, agreed and covenant- 
ed that there was then, viz: May 23, 1874, stand- 
ing, being or growing on the land so contracted 
with Monroe & Gillen, and then sought to be 
sold to this defendant, three million feet of good, 
sound, merchantable pine timber, fit to be manu- 
factured into lumber and shingles and worth the 
sum of two dollars and fifty cents per M. stump- 
age, and at that rate for said supposed and agreed 
three million feet of pine on such land the plain- 
tiff and defendant figured to and arrived at the 
sum of ten thousand fifty-eight dollars and thirty 
cents, placing the said land and timber thereon 
at seven thousand five hundred dollars, and the 
other notes and mortgages above mentioned at 
the sum of twenty-five hundred fifty-eight dol- 
lars and thirty cents, and which was all they 
were worth. That it was well known to said 
plaintiff that this defendant wanted said contract 
land only for the said pine timber; that the de- 
scription of the land so alleged to contain the 
said three million feet of pine timber was the 


6 


west 4 of N. E. of section 11 and north-west } of 
section 12, town 22, range 21, the west 4+ of south- 
east t, east 4 of south 4, section 11, east 4 of north- 
west } of section 18,and south 4 of section 12, 
town 22, range 21, said county of Brown; that at 
said time and before the making and delivery of 
. said notes and the payment of said sum in cash 
the plaintiff falsely and fraudulently guaranteed ° 
and represented that the said land contained and 
would yield the amount of three million feet of 
good, merchantable pine timber; that said repre- 
sentation was fraudulently made and untrue, as 
was well known to said plaintiff at the time he 
made the same, and was so falsely and fraudu- - 
lently made by him to induce the defendant to 
purchase the same and pay the cash and make 
the said notes; that, believing and trusting in the 
statement and representation as to the said 
amount of pine timber on said land, and solely 
induced thereby, did this defendant make and 
deliver said notes and pay said cash, viz: 

That upon the execution and delivery of said 
notes, ‘and the payment of ‘said cash, and the as- 
signment of said contract, for the pine land and 
pine upon land named in such assigned contract, 
the said Gillen and Monroe, with the knowledge 
and assent of said plaintiff, surrendered and 
abandoned all claim to said pine land under said 
contract to this defendant; and thereupon, as it 
was understood by the plaintiff at the time the 
assignment was made, and the said cash paid and 
notes made, this defendant, at his own cost, risk 
and expense, proceeded to cut, haul and take 
from said land all the merchantable and good 
pine therefrom; that upon such cutting, hauling, 
taking away, the ascertained shortage hereafter 
named was found, and this defendant suffered a 
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loss thereby, and in corsequence of the failure 
of the said lands to yield the said three million 
feet of pine timber, in the sum of three thousand 
seventy-four dollars and forty cents, for which 
sum the defendant has no security of any name 
or nature, and has not received from any source 
any compensation therefor, and will be at the 
loss thereof unless the same is allowed him by 
way of recoupment herein; that this defendant 
has paid to said plaintiff on said contract price 
and on said notes aforesaid the sum of six thous- 
and seven hundred and twenty-three dollars and 
fifty-three cents. prior to: the commencement of 
this action. .That this defendant, before the 
commencement of this action, caused to be cut, 
hauled and taken from said lands, said to contain 
the said three million feet of pine timber, all of 
the pine timber thereon of every kind fit for use; 
that all the pine timber on said land when so 
sold to this defendant amounted to one million 
seven hundred and sixty-two thousand eight 
hundred and thirty-six feet, and no more, (1,;762,- 
836;) that there is and was an ascertained shortage 
from the said three million feet sold and con- 
tracted to this defendant, of: 1,237,164 feet of the 
value ‘then and there of two: dollars fifty cents 
per M., and amounting to thesum of three thous- 
and and seventy-four dollars and forty cents, 
which'sum the defendant.claims to recoup or set 
off asa part failure of the consideration of said 
notes, and that the same may be allowed him as 


against so much of. the said plaintiff's claim | 


herein.” 


The learned District Judge of the U.S. Court 
directed a verdict for the defendant in error at 
the close of all the testimony in the case for the 
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sum of $6,610.36. It is regarding and to reverse 


.) 


such judgment the writ of error is sued out. of .. 


this court. 


IT. 


ASSIGNMENT OF ERRORS. 


Ist.—The Circuit Court erred in refusing to 
allow the case, as made at the close of all the 


evidence, to go to the jury. 


2d.—The Circuit Court erred in directing a 
verdict for the plaintiff in the sum of $6,610.36, 
or any sum. 


3d.—The Circuit Court erred in the rejection. 


as well as in the admission of the evidence of- 
fered, refused or admitted. 


4th._—The Circuit Court erred in refusing to 


allow and grant a new trial to the plaintiff in. 


error on motion duly made, for that the verdict 
was contrary to the evidence and the Law. 


IIT. 


THe EVIDENCE 


Shows that in April, 1873, defendant in error 
Hubbard made and entered intoa Land and Tim-, 


ber contract (see Exhibit No. 2,) with Nicholas. 


Gillen and Hugh Monroe, parties of the second 
part, whereby said Gillen and Monroe were to 


pay to said defendant in error, or his assigns, the. 
sum of nine thousand eight hundred and eight. 


dollars in twelve equal payments of eight hun- 
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dred and seventeen dollars and eighty-eight 
cents; first payment August Ist, 1873,and every 
three months thereafter until fully paid—and 
the same being intended to apply, when fully 
completed, as the purchase money of— 
First—Two hundred and forty acres of land 
designated; reserving to defendant in error all the 
White Oak timber on eighty acres of same; 
Second—For what lumbermen call stumpage— 
or-the Pine timber only on Five Hundred and 
sixty acres of other land owned by the defendant 
in error; all in Brown Co., State of Wisconsin.— 
The title to all of the property named in the con- 
tract to remain in defendant in error Hubbard 
until all of the payments were made, and only 
in case of full payment.the land named as sold 
to be conveyed and timéer relinquished. 
Contract contains the further provision: ‘“And 
it is distinctly agreed and understood by and be- 
tween the parties hereto, that if the said parties 
of the second part shall fail to make any of the 
payments of purchase money above specified at 
the time and in the manner above specified, in 
such case this arrangement shall be utterly void, 
and all the payments thereon forfeited; subject 
only to be renewed by the act of the party of the 
first part, or the mutual agreement of both par- 
ties.” , 
In May, 1874, defendant in error Hubbard not 
receiving the payments stipulated for in the con- 


tract, went to the office of plaintiff in error Mar- . 


shall, in the city of Green Bay, Wis.—a lumber 
and shingle merchant—who had been advancing 
Gillen and Monroe—and, as plaintiff in error 
claims, (see page 29, Case,) wanted to sell the con- 
tract he (Hubbard) had with said Gillen and 
Monroe. That then and there it was finally 
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agreed that defendant in error would and did 
sell to plaintiff in error the said land contract— 
except one eighty acres of land—the Pine timber 
on the 560 acres and two mortgages on other and 
separate lands and premises theretofore made by 
Gillen and Monroe, on which it was claimed there 
was thirteen hundred 12-100 dollars and interest 
due and unpaid—and for which the plaintiff in 
error was to pay the gross sum of ten thousand 
fifty-eight dollars and thirty cents, and made 
three notes of two. thousand five hundred and 
seventeen dollars and fifty-eight cents each; paid 
cash at same time to equal the sum of $10,058.30. 
That prior to the commencement of this action 
plaintiff in error had paid one of the said three 
notes. in full and sixteen hundred eighty-ight 
dollars and forty-five cents on the two notes in 
suit, making a‘total payment on the purchase of 
six thousand seven hundred and twenty-three 
dollars and fifty cents. All of the contract made 
at the date of the execution of the assignment 
(Exhibit No. 1) was not reduced to writing. 
This Exhibit No. 1, merely the formal execution or 
the transfer of the paper evidences of the things 
sold or to be conveyed to plaintiff in error, with 
this more than significant covenant or declara- 
tion in the assignment. (see page 67, Case:) 

_ “This assignment of the mortgage and contract 
herein described being upon this express condi- 
tion, that the said three promissory notes, exe- 
cuted by said L. M. Marshall to the said Stephen 
Hubbard, in the sum of $2,517.58-100, each due 
respectively in six, twelve and eighteen months 
from date, be paid when matured, then this 
assignment to be valid; but in case of default in 
the payment of said notes, or either of them, 
then this assignment to be void and of no effect. 
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Said mortgages and contract, in the meantime, 
to be left in the custody of Billings and Hunt- 
ington, Attorneys, in Green Bay, Wisconsin.” 
And this further declaration ofthe assignor 
(see page 67, Case,) as it relates to the contract 
sold: “The said Stephen Hubbard hereby re- 
serving the right to foreclose and enforce the 
covenants contained in said last named contract 
in his own interest and behalf, in case of default 
in the payment of either of these promissory 
notes executed this day by L. M. Marshall.” 


There is then evidence tending to show that 
Hubbard offered to throw off Fifteen Hundred 
dollars from his contract price with Gillen and 
Monroe to induce the defendant in error Marshall 
to make the purchase. - Marshall says (page 30, 
Case)—“‘Hubbard offered to throw off fifteen 
hundred from the contract if I would buy it, and 
then we went on to find out what I was buying; 
I asked Mr. Hubbard how much pine there was 
left standing on that contract he was selling me, 
and his reply was there was three million good 
merchantable pine left to cut yet, and then we 
talked about the value of that pine—how much 
the stumpage would be—and it was agreed be- 
tween us two dollars and a half a thousand 
stumpage. That is the way I figured it up. [ 
think at that time he offered to take ten thousand 
dollars for the contract. He said he would lump 
it right out at ten thousand dollars; or would 


figure it up and take off fifteen hundred dollars . 


from what there was coming on the contract.— 
My not knowing how much there was coming on 
the contract, I told him I would prefer to have it 
figured up. By his guaranteeing there was three 
million of pine on it, I would take it. He said 
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he would guarantee there was three million pine 
left on the land, that was to be cut. I told him 
I would take it at the fifteen hundred dollars 
discount from the contract with Gillen and Mon- 
roe. After we got through talking we adjourned 
there and went to Billing’s office, and they made 
out the papers and I made out the notes, and 
they were consummated there. 

Q. Wasthere any furtheragreement or under- 
standing after you got to the lawyer's office, or 
was that all had at the store? 

A. All had at the store. There was nothing 
said about the contract in the office. Only just 
it,was tranaferred to mé. 

Q. What was said, if anything, in relation to 
what you were to purchase from:him? How 
much were you to pay him? How much were you 
to pay him, in the first place? 

A. Wedid not know how much the purchase 
- would amount to. At that time it was not fig- 
ured up. They figured it up, over:to Billing’s 
office. There was some thing said about a tract 
of land that was to be reserved—that was not to 
be put into the contract. That was in the con- 
tract, but was not to be put into the contract 
transferred to me. 

Q. Who talked about reserving that? 

A. Mr. Hubbard. He said he wanted to re- 
serve that part of the land and transfer the bal- 
ance to me. I gave three notes and made a cash 
payment, which was twenty-five hundred and 
something. Three notes were given, payable in 
six, twelve and eighteen months. The entire 
sum agreed upon to be paid was ten thousand 
and some odd dollars. It figured up the same on 
the contract deducting fifteen hundred dollars. 
I don’t recollect the exact amount—ten thousand 
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and fifty odd dollars. The fifteen hundred dol- 
lars was subtracted, leaving ten thousand and 
fifty. I figured the three million of pine, $2.50 
a thousand—$7,500. Then there was the mort- 
gage on the mill of one thousand dollars, and 
another mortgage of Monroe or a note; there had 
been some paid on it. I don’t recollect the exact 
amount; I didn’t consider it a note good for any” 
thing; Monroe was not able to pay it. 

@. How did you come to pay the $2.50? 

A. I considered the stumpage of that value 
and I think Hubbard assented to it. He knew 
we were figuring at $2.50 a thousand. 

Q. Was there anything said by Mr. Hubbard— 
anything about if it should fall short of three 
million? . | 

A. He said he would make it good. I asked 
him if he would give me time to find somebody 
to go and look over the land and examine the 
timber. Hesaid he would not. Itmust be closed 
right up that day, or he should proceed to take 
possession of it, or something of that kind. I 
had not been on the land before. 

Q@. Had you any way of ascertaining, except 
from Mr. Hubbard, the true state of the quantity 
of timber upon that land? | 

A. [had not. I knew nothing about it; only 
what I got from Mr. Hubbard. - I was then deal- 
ing in pine timber, shingles and lumber, and 
knew the general market. That quality of pine, 
located where that was, was worth $2.50. I would 
have paid that for any amount I could have got.” 


JAMES MARSHALL, (See page 82, Case,) present at 
the time of the making of the agreement for the 
purchase of the pine, &c., says: | 

‘Heard the bargain made between the parties 


14. 


in relation to the pine lands in controversy— 
heard it in the store. * * * * This was in 
the forenoon. When he first came in, in the first 
place, Hubbard came and wanted my brother to | 
buy some order that was drawn between him and 
Monroe. He refused to do it. Then Hubbard 
started for the door, and the last word I heard 
him say, he “would be damned if he would not 
close the thing up to-day,” and went off. Then 
Gillen started out of the store, and after a while 
Hubbard came back. Then they talked about 
the sale of the property. Hubbard offered the 
contract he had with Gillen and Monroe to my 
brother, and on that contract offered to throw off 
fifteen hundred dollars with the representation 
of acertain amount of pine; as I understood it 
then; as they had talked before. And my brother 
said to him, ‘as he had never seen the property, 
and did not know anything about it, he was not 
ready to make a bargain on any such ground,’ 
and then Hubbard turned around to him and 
says—'I am good for three million feet of pine, 
and, by God, I will warrant three million feet of 
pine on that land.’ And my brother then says, 
‘there being three million feet of pine that he 
would warrant as good, he would close the trade;’ 
and then Hubbard says, ‘we will go over to the 
office and make the notes.’ * * * * * What 
I heard said was this—they reckoned the pine— 
the stumpage—at $2.50, and they were figuring 
what it would come to.” 


Returning to Mr. Marshall, the plaintiff in 
error’s testimony, on page 35, Case—The only 
thing that induced me to buy this contract was 
Mr. Hubbard’s guaranteeing there was three mil- 
lion of pine on it. If he had not guaranteed 
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that I would not have boughtitatall. I believed 

‘his statement. I relied on Hubbard’s guarantee 

that there was three million feet of pine upon 

the land. I bought relying on his statement.— 

By actual scale there was one million, seven hun- 

dred and sixty-two thousand and sixty-six feet 

on the land. (1,762,836.) There is no conflict in 

the evidence that this amount is all there was of 

pine found on the lands—also that the market 

value of stumpage was $2.50 per M. 

It is in evidence from the statement of plain- 

tiff in error Marshall (page 35, Case,) and the 

witness Gillen, (page 45, Case,) that part of the - 
conversation at the store, in relation to the pur- 

chase of pine, as related by Gillen: 

“T was present in the store when Marshall and 

Hubbard were together. This was in the after- 
noon. Marshall asked me, in the presence of 

Hubbard, how much pine was on that land, and 
I told him I did not know. Says he, ‘Hubbard 
says there is three million on there.’ I said ‘May 
be there is; may be there ain’t. I can’t tell.’ Hub- 
bard did not say anything when Marshall said : 
he had said there was three million feet. He = 
kept silent; I knew they were negotiating in | 
relation to the purchase of that land. They had 
been talking before that.” 


In the evidence of Hugh Monroe (see pages 46 - 
and 47, Case,) speaking of the land and pine in 
question—there is strong testimony enough to go 
to a jury at least to show the knowledge of Hub- 
bard and his intent to defraud as to amount of 
pine on the land. , 

“T think I have known Hubbard since 1868 or 
1869—as long as that. I bought the land first 
myself alone, before Gillen came in with me.— 
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When I bought it first, I can’t recollect just how 
I came to suppose he had it for sale. Probably 
I wanted to purchase it. The next thing was to 
agree upon a price. I think that must have been 
in 1872. I think Hubbard wanted ten thousand 
dollars for it, and he told me there was about 
four million, or four and a half million; and I 
wanted to look the land over; and the next time 
I seen him I told him I would not like to buy it 
for four and one half million. I think I made 
the contract that there was about four million 
on it. I think that was the understanding, as 
near as I can remember. He said he thought 
there was upon the land about four and a half 
million pine. He was willing to sell it to me for 
four. I think he did contract it for four million. 
I cannot tell positively now how much pine I 
took off the land after Hubbard had said there 
was four million up to the time Marshall came 
into the transaction. I think Andrew Mattison 
was logging for me one winter- I think he put in 
five hundred thousand. I think the aggregate 
must be somewhere about twenty-five hundred 
thousand. It was fully as much as that. » It may 
be twenty-seven hundred thousand; I can’t tell 
exactly. Iam only guessing at that now. It is 
only a rough estimate. 

When I bought the mill first I got logs off of 
that land and was cutting them in that mill.— 
Hubbard came and I think I paid him some 
money there once, or more times may be. Of 
course he had seen me cut the logs, and I sup- 
posed he knew they were coming off the lands 
purchased of him. I had no other land except 
that. 

Q. Did not Mr. Hubbard know you were buy- 
ing that land for the purpose of using that mill 
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to cut up the lumber there was there? 
A. I think that is stated in the contract. 

Q. How often was he there during that time? 

A. I could not tell; he had been there several 
times. 

Q. Was not Hubbard a man that looked after 
his money pretty close? 

(Objected to by plaintiff. Sustained. Excep- 
tion by defendant.) 

Witness—I could not tell how many times Hub- 
bard was there. He came several times. Some- 
times he would stop at my house—once or twice. 
He was not there very often. If he came in the 
winter time, of course we were logging; if in the 
summer time, when the mil) was running, we 
were sawing them up. 

Q. Did he evérask you how you were getting 
along; how much lumber you were making, or 
- anything of that kind? 

(Objected to, as leading. Sustained. Excep- 
tion.) | 

Q. Can you remember any conversation—any- 
thing in relation to the logs? 

A. No Sir. 

. How long did you continue to operate alone 
before Gillen came in? 

A. I think the mill burned down in 1873. It 
was then rebuilt; Gillen and I rebuilt it. I think 
Hubbard loaned Gillen some money to rebuild 
that mill and operate these lands. 

Q. How much money did he let you have? 

(Objected to. Sustained, and defendant. ex- 
cepts.) 

Witness—I went over the land before I bought 
it originally. Hubbard did not go over it with 
me at that time. 3 
Q. Did he go over the land with you? 


—— 
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A. I proposed to look over the land. I think 
I rode across on the old road once. I think that 
is the only time that Iand Hubbard had been on 
the land together. I don’t'recollect whether this 
was just after or before we made the bargain.— 
It was just about that time. Hubbard said then 
that he thought there was more pine than he 
thought there was. This little piece we were go- 
ing over had been lumbered off. He thought it 
was taken off cleaner than it was. That is the 
impression I got thatday. He thought there was 
not so much pine on the south half as there real- 
ly was. He had underestimated it instead of 
over. That is the impression I gotthatday. He 
thought they could cut off four and one half 
million.” 


The remander of evidence is that furnished by 
and from the defendant inerror only. In it and 
from it we insist that the case of the plaintiff in 
error is still more strengthened. 


IV. 
Points AND ARGUMENT. | 


The Answer, as will be perceived, is by way of 
a recoupment, setting up the damages, or part 
failure of consideration to defeat the claim of 
the defendant in error. This is allowable under 
the well settled decisions of this and other courts, 
and conformable to the practice allowed by the 
laws of Wisconsin. 
Revised Statutes of Wis. 1858, Chap. 126, 
Section 1 and 2. 
Railroad Co. vs. Smith, et al, 21 Wal., 2565. 
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Van Buren vs. Digges, 11 How., 461. 
Dermott vs. Jones, 2 Wal., 1. | 
Dermott vs. Jones, 23 How., 220. 
Chew vs. Brumagen, 13 Wal., 497. 


The law of recoupment is clearly settled in 
the cases, Supra. In Batterman vs. Pierce, 3 Hill, 
171, is found a full review of the question of re- 
coupment, as it may apply to the case now before 
this Court. | 


Plaintiff in error has set up the whole transac- 
tion—the purchase of choses in action, pine tim- 
ber, land contract, all for his promises to pay and 
cash paid May 23, 1874, of $10,058.30. Marshall 
then gave these notes of $2,517.58 each, and an- 
other of like sum; and the cash to make all equal 
the $10,058.30, agreed to be paid for articles pur- 
chased. That payment made before the com- 
mencement of the action on the transaction 
amounted to six thousand seven hundred and 
twenty-three dollars and fifty cents. Then, if 
shortage of pine amounted to $3,074.40, would 
make a total of payments and short pine of 
$9,798.10, leaving only a balance of $260.20, ad- 
mitted to be due defendant in error. 


-There are two views to be presented, and two 
distinct points to be made, on this argument— 


First.— Was not the evidence as to the part fail- 
ure of consideration admissable under the alle- 
gation as toa warranty of three million feet of 
pine on the lands in question, asa contract, made 
with plaintiff in error, not reduced to writing 
but resting in parole, or, in other words, taking 
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the contrary view on this point to that taken by 
the learned U. S. District Judge and the Su- 
_preme Court of Wisconsin? 


Second.—Was not the evidence of the fraud 
and damage to the plaintiff in error sufficiently 
in evidence to allow and compel the jury to pass 
on the same? | 


et oe 


It will not be claimed that the decision of the 
Supreme Court of Wisconsin, Hubbard ve. Mar- 
shall, 50 Wis., 322, is binding on this Court, save 
as it may be good law or otherwise, as this Court 
shall decide for itself. The gist of the Wiscon- 
sin Supreme Court decision is that, as the parties 
reduced their whole contract to writing, no parole 
evidence is to be allowed to alter or vary same in 
the absence of an allegation of fraud, &., 
which allegation would change the rule and al- 
low the parole evidence, &c. All this is based 
on the two Exhibitsa—Nos. 1 and 2 in this record— 
as constituting a contract covering the whole 
subject and in writing. We insist that, so far as 
the plaintiff in error is concerned, there was with 
him no contract in writing in the sense given by 
the Supreme Court of Wisconsin and the learned 
U. S. District Judge. How could the Court say 
that it was all reduced to writing, when the Mar- 
shalls testify that it was not; and what is it,that 
this Court is asked to follow in the wake of the 
Wisconsin Supreme Court and declare to be an 
entire and perfect contract, embracing the whole 
subject? | 

We are told by the opinion (Marshall vs. Hub- 
bard, supra) that—“The rule which allows the 
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maker of a promissory note to show in an action 
upon it a failure or partial failure of considera- 
tion, is not sufficiently broad to cover this case. 
Here we have written instruments which set out 
particularly the consideration of the notes in suit, 
to wit: the assignment of notes and mortgages 
and of a contract to convey lands and to sell tim- 
ber upon other lands. The right to prove a failure 
of consideration would admit evidence of the 
failure of any consideration expressed in the 
writings as that the title to any of the property 
thus sold or assigned had failed but does not go 
to the extent of allowing proof of an additional 
consideration not expressed in the writing and a 
failure thereof.” Exactly; Hubbard sold land, 
and sold timber on land alone to be cut and taken 
off. How much timber was on the land so to be 
cut over was not anywhere specified in writing. 
That part of their contract was not reduced to 
writing, we say. We understand the Court to 
say, it must be considered as in the contract, in 
writing, that he was to pay so much, no matter 
what he received in return, if the land had not 
a stick of timber thereon. Say that trespassers, - 
unknown to Hubbard, had stripped it of every 
foot of pine, and he, Marshall, had aotually 
bought the right to nothing, still, it is said, there 
was no failure of consideration to be shown.— 
Marshall paid for three million feet of pine; got 
only a little more than half of that amount, and 
he cannot plead or show the failure of the con- - 
sideration, because he had agreed to pay for land 
and pine timber on land? This written contract, 
it is said, Marshall was a party to, and so must 
not contradict—was what? Ist, his (Marshall’s) 
note; but this standing alone could be defended 
against for the want of this pine on the same, and 
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such a representation or guaranty asalleged here, 
comes fully within the cases cited above. 2nd, it 


is said it was his assent to the contract of assign- — 
ment of Hubbard’s interest in certain choses in 


action. To state it in the language of the Court: 
“The instrument signed by the plaintiff, and ac- 
cepted by the defendant, and the notes signed 
_ by the latter and delivered to the former, consti- 
tute an agreement in writing. The terms of the 
agreement are clearly expressed, and the writing 
contains no clause from which it may be inferred 
that the parties did not intend to incorporate in 
them the contract, just as 1. was made and the 
whole of it. There is no claim of mistake or 
suggestion of fraud. The writing purports to 
state the whole contract, and, in the absence of 
any claim of fraud or mistake, they must be held 
to contain the whole contract.” 


Plaintiff Hubbard made his case on the notes 
alone; no mention or claim on plaintiff’s part that 
he had any other contract. He, Hubbard, had in 
fact no other contract at the time he commenced 
suit on the notes. The assignment provided for 
a contingency that rendered it “void and of no 
effect” to-wit: the default or failure to pay the 
said notes by Marshall, and, together with the 
fact that there was to be no delivery of the as- 
signment until the notes were paid; (see exhibit 
No.1)and no delivery was ever shown of the same; 
or, if delivery was had, it was contrary to the 
letter of the contract, and could not be shown so 
as to change the written contract as to the way 
and manner of delivery, under the authorities 


relied upon to sustain the decision herein; also — 


the assignment contained the reserved right on 
the part of Hubbard “to forclose and enforce the 
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covenants contained in the contract with Gillen 
and Monroe, in his own interest and behalf, in 
case of default in payment of either notes, &c.” 
If, then, the assignment became void and of no 
effect, as by its terms provided, it did not figure 
in the case; or, if allowed in the case, ought not 
to control, and the question would still be as to 
the original transaction between Hubbard and 
Marshall—the making of the notes in suit and 
the question of the failure of consideration for 
the same. 

Partial failure of consideration of a note given 
in part payment for land sold, arising out of mis- 
representation respecting the quantity of stand- 
ing timber, (trees thereon) may be given in evi- 
dence in defense to an action upon the note. 

Drew vs. Towle, 27 New Hampshire, 412. 

Hammatt vs. Himerson, 46 Am. Dee, 598 and 
note. 

Brewer vs. Harris, 41 Am. Dee 587 and note. 

Smith vs. Bush, 57 Am. Dee. 20%. 

Young vs. Hunt, 1 Come (N. J.) 235. 

Morrell vs. Colden, 13 Johnson, 395. 

It must have escaped the notice of the Supreme 
Court of Wisconsin that such instrument as we 
are told here make and contain the whole con- 
tract, that could not be varied by parole evidence, 
has already been decided by that Court to be no 
such an instrument! We think we had a right 
to claim the protection of the doctrine of sTARE 
pDEcisis there as to this one question, that must 
have controlled the decision against the ruling 
of the Circuit Court—viz:— 

Hahn vs. Doolittle, 18 Wis. 196. 
With this decision unreversed, (and such rever- 
sion, we think would be most unjust and unrea- 
sonable, and it has been the law of the land in 
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Wis. for 20 years last past)—the decision we com- 
plain of could not have been made. Here was 
the sale of choses in action, notes and mortgages, 
and the Court say, page 199 of 18 Wis: “It ap. 
pears from the complaint that the transfer was 
effected by means of a written assignment, al- 
though its terms do not appear; yet the fair in- 
ference from the complaint is that there was no 
warranty in the assignment of the sufficiency of 
the security in the assignment.” We allege an 
express warranty as to quantity. The authority, 
on page 197 of Hahn vs. Doolittle, supra, holds as 
to quantity; as also this court, that such repre. 
sentation does amount toa warranty. Hahn ve. 
Doolittle decides that, notwithstanding such writ- 
en instrument, an assignment,—and the instru- 
ment here is no more, no less—the warranty may 


be shown to effect the liability of the vendes: -7— 


The opinion of the Court we now quote, from 
Hahn vs. Doolittle, is 80 apropos that we quote 
almost the entire opinion, on the point, as applica- 
ble here. 

“And the respondent’s counsel suggests that if 
there was no warranty in the assignment none 
could be shown. He relies on the familiar rule 
that where. the parties reduce their contract to 
writing, the writing is presumed to contain the 
whole contract, and.cannot be shown, by parole, 
that other things were agreed on at the same 
time. No rule is better settled than this, but it 
is not applicable to instruments, which, from their 
very. nature, do not attempt to state the entire 
agreement in respect to the subject matter but 
are adopted merely to transfer title in execution 
of an agreement they do not profess to show.— 
Deeds of land, assignments of choses in action, 
bills of sale, indorsements of notes, and other 


20. 


similar instruments are of this character. They 
are very commonly used in execution of compli- 
cated and extensive agreements which they make 
no attempt to show. The presumption, therefore, 
that the writing contains the whole contract does 
not prevail. This, suppose A owns a note paya- 
ble to his order, and B, by a verbal agreement, 
sells him a horse, warranting it to be sound, in 
consideration that A shall indorse to him the 
note. The indorsement would, in one sense, be 
acontractin writing. But would A be precluded 
from showing the verbal agreement of sale and 
warranty merely because, in execution of it, there 
was a written indorsement in which the warranty 
was not recited? Certainly not, and the same 
considerations are applicable to assignments, 
bills of sale, and other similar instruments, where 
they profess to do no more than merely to trans- 
fer title in the usual manner. The question was 
considered in 

Frey vs. Vanderhoof, 15 Wis., 397, 
and the view above stated was sustained, and 
several authorities cited in support of it. In ad- 
dition to those, the following may also be referred 
to: 

Wentworth vs. Buhler, 3 F. D. Smith 305. 

Filkins vs. Whyland 24 Barb. 379. 

Rnight vs. Knight, 28 Georgia, 165. 

Creamer vs. Stephenson, 15 Met., 211. 

Taylor vs. Gall, 3 Green (Iowa) 23. 

“This distinction has not always been observed, 
and there are cases against the rule which we 
now hold. But we think it founded in reason 
and sustained by the authorities referred to.— 
Perhaps the case cited from Maryland improperly 
applies it to a case within the general rule. But 
if applicable there it certainly would be to a bill 
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of sale or assignment. The plaintiff, therefore, 
would be at liberty to prove and rely upon these 
representations as a warranty, although not in 
the assignment.” 


Ballston Spar Bank vs. the Marine Bank, 
16 Wis., 120. 

Jilson, executor, hc. v8. Gilbert et al., 26 Wis., 
p. 648. 


If Hahn vs. Doolittle, supra, isof any authority 
in Wis., that Court will retrace the path made by 
the decision now under discussion. The assign- 
ment does not do more than to profess to pass 
title, pursuant to agreement, of the several choses 
in action—with the bare exceptions that can not 
take it out of the rule in Hahn vs. Doolittle, supra, 
viz: Hubbard reserves a part of the land con- 
tracted to Gillen and Monroe and the right to 
foreclose the land contract in his own interest.— 
With these exceptions it is the naked and the 
usual assignment—such an one as is passed upon 
in Hahn vs. Doolittle, supra. 


Instead of being, as it might, three separate 
assignments, stating the considerations separate- 
ly or indorsed on the mortgage and contract or 
annexed to each, it, assignment, was on one piece 
of paper, referring to the three instruments so 
sold and the assignment so evidencing the pass- 
ing of the title to each—nothing more. 


Now, on the Second branch of the argument. 


The learned District Judge directed a verdict 
for the plaintiff, on the ground that the evidence 
failed to show that the defendant had sustained 
damage from any false or other representations 
made by the plaintiff Hubbard; that defendant 
Marshall purchased only an obligation against 
Gillen and Monroe—not land, or pine on land— 
therefore no injury could result to defendant, 
whatever the representations were. 


The evidence, under the Answer, that alleged 
fraud, tends to show a false representation, that 
on certain land were 3,000,000 feet of good, mer- 
chantable pine; that, to induce the defendant to 
purchase a land contract outstanding thereon, 
this fraudulent statement, believed, was the in- 
ducement to purchase, and that it was understood, 
as the fact was, that defendant Marshall made 
the purchase because of the pine only, and that 
he was to have the same, when taken from the 
land, to manufacture into shingles, lumber, etc.; 
that defendant did have all the pine; that the 
pine fell short over a million feet, and that, as 
against his notes given for the purchase price of 
the land and Pine timber contracted, from which 
he was to realize the consideration, therefore he 
claimed to set off the shortage as damage he, 
defendant, had sustained. The learned District 
Judge puts his decision (directing a verdict for 
plaintiff and declaring that the evidence does 
not show damage or injury to the defendant, 
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Marshall,) on the sole ground that defendant 


purchased only a claim or obligation against Gil- 
len and Monroe; that he did not purchase land 
or pine on land; so that it makes no difference 
what fraud there is in the case, he, defendant, 
can have no recourse or recovery against Hub- 
bard; and of course, if not against Hubbard, 
then against no person, as he has no contract, 
express or implied, with any others growing out 
of the transaction. 

It is admitted that, had Marshall bought the 
land and pine on land direct from Hubbard, and 
the fraud alleged, and to prove which much evi- 
dence is taken and before the jury had appeared, 
then he could set up the shortage or damage as 
part failure of consideration, &c. 

Suppose that, instead of a land or timber con- 
tract, Hubbard had come to Marshall with a chat- 
tel contract,—a chattel mortgage given by Gillen 
and Monroe on ten horses that they had pur- 
chased of Hubbard, and given the chattel mort- 
gage back to secure payment therefor, and repre- 
sented to Marshall that if he would buy the ob- 
ligation against Gillen and Monroe he (falsely 
and fraudulently) would represent that these 
horses were all sound, 5 years old and seven feet 
high, each capable for work in a lumber camp.— 
Marshall, relying on this, takes an assignment of 
the chattel debt, and gives three notes of one 
thousand dollars each; and after he had paid one 
note and before the other notes are presented for 
payment, being compelled to take the property 
described in the mortgage, he finds that some of 
the horses were lame, halt and blind and of no 
value at the time of the representation. Could 
he not, as against the suit, on the remaining two 
notes, still in the hands of Hubbard, set up the 
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fraud which induced him to part with his prom- 
ise to pay; or would he be met at the threshold 
of the Court with the declaration, “You did not 
purchase horses; you purchased notes and a chat- 
tel mortgage on some horses, and it makes no 
difference what false inducements were held out 
to you or how much you lose in the transaction, 
you cannot recover.” 


Is not the law this, that an action (or recoup- 
ment) lies for making a false and fraudulent rep- 
resentation, whereby another is induced to enter — 
into a transaction, and by so doing sustains loss 
or damage? 


Young vs. Hall, 4 Georgia, 95. 
Irvin vs. Sherill, 1 Taylor, 1. 
Patten vs. Gurney, 13 Mass., 182. 
Weatherford vs. Fairbank, 3 Scam, 170. 
Fennimore vs. U. 8&., 3 Dallas, 357. 
Smith vs. Mariner, 5 Wis., 551. 

_. Kelly vs. Sheldon, 8 Wis., 258. 
Miner vs. Medbury, 6 Wis., 295. 
Toby vs. McAllister, 9 Wis., 463. 
Barber vs. Kilbourn, 16 Wis., 485. 


A defendant, in case of a fraud, is entitled to 
a deduction of an amount equal to the difference 
between the value of the property, on the sup- 
position of its corrésponding with the represent- 
ations and its real value. 


Ward vs. Reynolds, 32 Ala., 384. 
Hinckley vs. Henderickson, 5 McLean, 170. 
Bischof vs. Lucas, 6 Ind., 26. 

Smith vs. Smith, 30 V#t. 139. 
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Wiernier vs. Clement, 37 Penn., 147. 
Cecil vs. Spurger, 32 Moe., 462. 
Huckabee vs. Hutter, 10 Ala., 657. 
Groff vs. Hansel, 33 Md., 161. 
Withers vs. Green, 9 How., 230. 
'Berker vs. Vrooman, 18 John. 302.. 
Spalding vs. Vandercodk, 2 Wend., 482. 
Culver vs. Avery, 7 Wend., 380. 
Whitney vs. Allaire, 1 Comst., 305. 
Van Epps vs. Harrison, 5 Hill, 69. .. 


' If a representation be made fraudulently for 
the purpose of inducing a party to enter intoa 
contract, the party defrauded is entitled to avoid 
the contract, on the ground of fraud, and. may 
recover back the price, notwithstanding a war- 
ranty of the same matter. 


Street vs. Blay, 2 B. & Ad. 462. ©: 
Murray vs. Mann, 2 Hach., 538. 


Can it be said that the contract of Hubbard 
with Marshall was not for the sale of land and 
for the sale of pine on land, and socomes fully 
within the rule as: to false representations made 
in relation to same to induce purchase? 


Let us see now the case stated: Hubbard owns 
certain lands, valuable for the pine and timber 
thereon; their lumbering qualities constitute 
their value. Hubbard contracts to:sell land, and 
pine timber on other land that the title is not to 
pass, to Gillen and Monroe, for a consideration 
of $9,808 in twelve equal quarterly payments of 
$817.38 each; the first payment to commence on 
the first day of August, 1873, and interest at the 
rate of ten per cent per annum on all payments, 
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with agreement on the part of Hubbard that 
when payments are completed, as specified in 
contract, he will convey 220 acres of the land 
named in contract to Gillen and Monroe or their 
legal representatives, except white oak timber on 
80 acres of the 220 acres to be conveyed; and to 
relinquish all title and right to the pine timber 
only on 560 acres named in said contract and sold 
to Gillen and Monroe therein and with this 
express covenant in such contract, “and it is dis- 
tinctly agreed and understood by and between 
the parties hereto that if the said parties of the 
second part, Gillen and Monroe, shall fail to make 
any of the payments of the purchase money 
above specified at the time and in the manner 
above specified, in such case this agreement shall 
be henceforth utterly void and all payments 
thereon forfeited, subject to be revived and re- 
newed by the act of the party of the first part, 
_orthe mutual agreement of both parties.” There 
was also a provision in the contract that one- 
fourth of all the moneys for the sale of the lum- 
ber and shingles manufactured and sold from the 
pine on these lands “shall be held by the pur- 
chaser or purchasers of the same, to be applied 
to the payment of the installments that shall 
become due next after said sale, or so much there- 
of as may be necessary to make such payment.” 
This contract existed up to the 28d day of May, 
1874. | 

According to the terms of it, there was then 
due on the same $3,269.32 not counting interest 
to that date. All that Hubbard says he had re- 
ceived to that date was $400, in taking out of the 
contract an 80-acre tract that was to be conveyed, 
and for which release he allowed Gillen and 
Monroe $400. This would not equal the accrued 
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interest to that date,—May 28, 1874. The original 
contract bears date of April 26, 1878, and draws 
interest on $9,808, at ten per cent per annum.— 
At this date Hubbard in effect, or rather in con- 
nection with Gillen and Monroe,—the mutual 
agreement of both parties—a new arrangement 
was made as to the sale and conveyance of 160 
acres of land, and the pine timber on the 560 
acres named in the Gillen and Monroe contract. 
On this 238d day of May, 1874, Hubbard says he 
heard there was a lot of shingles in Marshall’s 
possession that came from these lands, and he 
went to get his,—claimed one-fourth of same.— 
Marshall declined to pay; claimed to have pur. 
chased them of Gillen and Monroe. Therefore, 
a new arrangement was made, whereby Marshall, 
in fact and in law, assumed the debt of Gillen 
and Monroe, and agreed to pay for the land and 
pine, and some other. property, $10,058.30. Al- 


though the parties resorted to this roundabout 


way of an assignment of the existing contract, 
instead of making a new and direct contract for 
the land and pine, it was the effect and intent of 
all, that Marshall should pay so much money and 
have so much land, and so much pine of and 
from Hubbard: and to induce Marshall to make 
a cash payment and give his future obligations, 
the representations were made that, we claim, 
constitute the fraud in the case. 

What was Marshall to receive for his cash pay- 
ment and three notes, amounting to over ten 


thousand dollars, if it is said he took the obliga- 


tion of Gillen and Monroe to pay Hubbard so 
much money for so much land and pine timber? 
Yet it became and was material to know how 
much pine there was on the land, in order that 
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Marshall could see if his security was good. 


But we offer proof to show that it was some- 
thing more than the obligation of Gillen and 
Monroe that was purchased, and for that purpose 
the evidence is allowed,—parole evidence of the 
surrounding circumstances,—to show the subject 
matter of the contract. 


UT. &. vs. Peck, 102 U. 8S. Reports. 


It appears that Gillen and Monroe were willing 
and assenting to the transfer, and that Marshall 
was to have the pine for his use, and that Gillen 
and Monroe acted as Marshall’s agents thereaf- 
ter. | 


The doctrine of novation is herein force. The 
debt of Gillen and Monroe to Hubbard is extin- 
guished. Hubbard takes a new debtor, and a 
new consideration passes. The transaction is 
based on figuring up the total debt of Gillen and 
Monroe and then discounting $1500, and Mar- 
shall taken for same. Could Hubbard enforce 
the debt against Gillen and Monroe? 

Parsons on Contracts, vol. 1, page 217. 
Abbott et al vs. Johnson, 47 Wis., 239. 

The evidence tended to show that Marshall 
was to have the land; that he did have the shin- 
gles already manufactured, and that even those 
Hubbard claimed; that unless Marshall would do 
something in the premises he (Hubbard) would 
take the shingles or one-fourth of same; that 
Hubbard did release Gillen and Monroe, and 
that Marshall paid and was to pay over ten thous- 
and dollars for property that he realized and 
that was worth not much over six thousand dol- 


lars; that to induce Marshall to assume the debt, 
a falsehood was told—fraud used—and the testi- 
mony tended to show the damage that followed, 
and still we are not to recover here. 


Again we say, as we ask, if not against Hub- 
bard, then against no one. And still it is the 
boast of the law, that for every wrong and injury 
done there isa redress: Is it not here, in this 
: action? 
| T. R. HUDD, 


Attorney for Plaintiff in Error. 
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SUPREME COURT 


°G@ OF THES 


UNITED ¢ STATES. 


STEPHEN HUBBARD, 
Defendant in Error, 
AGAINST 


L. M. MARSHALL, 
Plaintiff’ in Error. 


BRIEF AND POINTS BY DEFENDANT IN ERROR ON MO- 
‘TION TO DISMISS WRIT OF ERROR FOR WANT 
OF JURISDICTION. 


I. 

This is an action brought upon two promissory notes in 
the United States Circuit Court, Eastern District of Wis- 
consin, by the defendant in error agaist the plaintiff in 
error, and judgment was rendered by said court in favor of 
the said Stephen Hubbard against the satd L. M. Marshall, 
on the 2nd day of March, A. D., 1882, for the sum of six 
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thousand six hundred ten dollars and thirty-six cents 
($6,610.36) damages and one hundred eighty-seven dollars 
and sixty-two cents ($187.62) costs and interest on verdict, 
and brought to this court on a writ of error duly filed in 
the clerk’s office of the Circuit Court of the United States 
for the Eastern District of Wisconsin by the said L. M. 
Marshall, plaintiff in error, on the 1st day of July, 1882. 
The last amended answer served and filed by the defend- 
ant Marshall in the said United States Circuit Court was 
duly verified by the said Marshall and only put in dispute 
in said action the amount of three thousand seventy-four 
dollars and fifty cents ($3,074.50). The first count in said 
answer of said defendant is in the words following, to-wit: 
“The defendant admits that he made and delivered the two 
notes in the plaintiff’s complaint described, and made the 
_ payment thereon as endorsed on and as alleged in and by 
said complaint, and that plaintiff is now the owner and 
holder thereof.’’ Said answer further states that said notes 
were given as part of the consideration and purchase price 
of two notes and a real estate mortgage and for the assign- 
ment and sale to the defendant by the plaintiff of a bond 
and the pine timber on land contract, then existing by and 
between the said plaintiff, the owner of the land and the 
timber on the land mentioned, and Hugh Monroe and Nich- 
olas Gillen. That said land and timber was all situated in 
Brown county, Wisconsin. That to induce the defendant, 
Marshall, to make said notes the said plaintiff, Hubbard, 
represented, agreed, guaranteed and covenanted that there 
was then, viz: May 24th, 1874, standing, being or growing 
on the land so contracted three million feet of good, sound, 
merchantable pine timber and worth the sum of two dollars 
and fifty cents per thousand stumpage, and at that rate for 
said supposed guaranteed and agreed three million feet of 
pine on such land by the plaintiff and defendant to amount 
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to the sum of ten thousand fifty-eight dollars and thirty 
cents, placing the said land and timber at seven thousand 
five hundred dollars and the other notes and mortgage at 
the sum of twenty-five hundred fifty-eight dollars and thirty 
cents. That said defendant wanted said lands only for the 
said pine timber. That the land was described as follows 
(describing the land). That the plaintiff falsely and fraud- 
ulently represented and guaranteed that the said land con- 
tained and would yield and cut the amount of three million 
feet of good merchantable pine timber. That said repre- 
sentation was fraudulently made and untrue, as was well 
known to the said plaintiff, to induce the defendant, Mar- 
shall, to purchase the same. That this defendant, before 
the commencement of this action, caused to be cut, hauled 
and taken from said lands said to contain the said three. 
million feet of pine timber all of the pine timber thereon of 
every kind fit for use. That all the pine timber on said 
land when so soid to this defendant amounted to only one 
million seven hundred sixty-two thousand eight hundred 
and thirty-six feet and no more (1,762,836). That there is 
and was an ascertained shortage from the said three million 
feet so.sold and contracted to this defendant of one million 
two hundred thirty-seven thousand one hundred and sixty- 
four (1,237,164) feet, of the value there and then of two dol-. 
lars and fifty cents per ‘‘M,”’ and amounting to the sum of 
three thousand seventy-four dollars and forty cents 
($3,074.40), which sum the defendant claims to recoup or 
set off as a part failure of the consideration of said notes 
and that the same may be allowed him as against so much 
of the said plaintiff's claim herein. That the foregoing is 
substantially the whole of the said defendant, Marshall’s, 
answer, and that the whole cause of action set forth in 
_plaintiff’s complaint was the two said notes. That in short 
the whole of plaintiff’s demand was admitted by the answer 
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and only the sum of $3,070.40 set up as a detense or setoff, 
and no more, so that it is plainly admitted that the matter 
in dispute is less than five thousand dollars and that there 
is a clear and undisputed want of jurisdiction in this court, 
‘and it seems to me that the record need not be printed to 


ascertain that fact in this case. 
IT. 

“A writ of error sued out on a judgment on a money de-- 
mand will be dismissed where it affirmatively appears from | 
the record taken as a whole, that the amount actually in 
dispute does not exceed five thousand dollars.” 

Gray v. Blanchard, g7 U.S. Sup. Ct. Rep., p. 564. 
III. 

Where the claim of the plaintiff which is more than five 
thousand dollars is all admitted (as in this case) except the 
sum of $3,074.40, the writ of error must be dismissed for 
want of jurisdiction. 

Tintsman v. Nat’l Bank, roo U.S. Sup. Ct. Rep., p. 6. 
IV. 

As to printing record, see National Bank v. Ins. Co., 100 

U.S. Sup. Ct. Rep., page 43. 
| J. D. MarkuHam, 
Attorney for Stephen Hubbard, defendant in error. 
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SUPREME COURT OF THE UNITED STATES. 


NO. 382--OCTOBER TERM, 1884. 


L. M. MARSHALL, 
Plaintiff in Error, 
v8. 
STEPHEN HUBBARD. 


BRIEF AND POINTS IN ERROR BY STEPHEN HUB- 
BARD, DEFENDANT IN ERROR. 


I. 

The plaintiff in error, L. M. Marshall, moved for a new trial 
in the Circuit Court of the United States for the Eastern Dis- 
trict of Wisconsin, in this action, on the grounds— 

Ist. That the court erred in directing a verdict for the 
plaintiff herein. 

2nd. That said verdict was contrary to the evidence. 

3rd. That said verdict was contrary to law. 

(See record, page 27, fol. 56.) 

It is fair to presume that the same errors will be claimed 

in this court that were urged in the court below. 


IL 
We claim that the answer of the plaintiff in error on which 
this case was tried in the court below does not state facts suf- 
ficient to constitute a defence to the cause of action admitted 
by the plaintiff in error, even if taken as true, nor to any part 
thereof. The case was first tried in the state court at Green 
Bay, Wisconsin, on the answer of guaranty alone. (See an- 
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swer on pages 8 and 9 of record.) Which said answer in ref- 
erence to said guaranty is in the words and figures following, 
to-wit: “That it was expressly agreed and understood. by and 
between this defendant and said plaintiff, and said notes, 
mortgage and contract were assigned, sold to and received by 
this defendant, who had acquired the right of said Munroe & 
Gillin, and the said cash and notes made by this defendant 
were delivered on the said express understanding and agree- 
ment and guarantee, then and there made by said plaintiff, 
viz., on said 23rd day of May, 1873, that there was standing, 
being on, or growing upon the real estate named in said con- 
tract three million feet of good, sound, merchantable pine 
timber fit to be manufactured into lumber and shingles, and 
then and there, as this defendant avers, worth the sum of two 
dollars and fifty cents per M stumpage, and at no other rate 
the defendant and plaintiff figured the said supposed three 
million feet said to be on said lands to make up the consider- 
ation of said payment and notes aforesaid of $1,058.30; that 


the said plaintiff then and there covenanted and agreed that — 


there was the full amount of three million feet of said pine 
timber on said lands, and further covenanted and agreed that 
if there was not that amount of timber on said lands, then 
this defendant was only to pay in proportion to the amount of 
timber that there was in fact on said lands at said rate of two 
dollars and fifty cents per M; that this was and is the sole 
and only consideration for said notes and for said payments; 
that this defendant, before the commencement of this action, 
caused to be cut, hauled and taken from said lands all of the 
said pine timber thereon of every kind fit for use; that all the 
pine timber on said land so taken amounted to one million 
seven hundred and sixty-two thousand eight hundred and 
thirty-six feet, and no more (1,762,836); that there is an ascer- 
tained shortage from the said three million feet of one million 
two hundred and thirty seven thousand one hundred and six 

ty-four feet (1,237,164), and for which amount, at the rate of 
two dollars and fifty cents per M, this defendant claims and 
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avers a part failure of the consideration of said notes, and 
that the same may be allowed him as against the claim of the 
said plaintiff in this action, and in reduction thereof; that this 
defendant has heretofore, and before the commencement of 
this action, paid to said plaintiff on said contract of purchase 
aforesaid and said notes the sum of six thousand seven hun- 
dred and twenty-three dollars and fifty-three cents, and that 
the said part failure of consideration amounts to the sum of 
three thousand seventy-four dollars and forty cents.” 

I introduce this answer for the purpose of showing that the 
question of fraud was an afterthought, and to further show 
that if at the time of commencing this action, the plaintiff in 
error and his learned counsel were ignorant of any fraud in 
the transaction. It is a little unfair to make the first discov- 
ery of fraud upon the suggestion of Justice Lyon in the su- 
preme court of Wisconsin. In his opinion in this case, (see 
page 17, fol. 35 of record,) he says “the writings purport to 
state the whole contract, and in the absence of any claim of 
fraud or mistake they must be held to contain the whole 
contract.” 


ITl. 

We claim that the evidence taken in this case in the state 
court is substantially the same as taken in the United States 
court, and the parol evidence is precisely the same, and if 
proper to be considered does not show a particle of fraud and 
does not even show that the plaintiff in error was damaged in 
the least in the transaction so as to have it chargeable to the 
defendant in error. The maxim of universal application is 
that fraud without damage or damage without fraud does not 
constitute a cause of action. It must appear from the evi- 
dence that the plaintiff in error has been deceived to his hurt 
and that the defendant in error has gained an advantage. 

Fisher vs. Mellen, 103 Mass., 505. 


Bing. on Sales, §429. 
Cooley on Torts, 62. 
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IV. 

If the same facts or statements which appear in the parol 
evidence on the part of the plaintiff in error had been incor- 
porated in the writing and made part of the written contract, 
to-wit: the statement by defendant in error “that he would 
guarantee that there was three million feet of good merchant- 
able pine on the land when in fact he knew that there was 
not that amount,” which is the only statement claimed to have 
been made by the defendant in error which taints the trans- 
action with fraud, and that falls to the ground because it 
must be admitted that he was not selling the land or timber 
or any interest in or to the same, because the contract or as- 
signment shows clearly on its face that Hubbard had already 
sold the pine timber to Gillen & Monroe and could not sell it 
again for he did not own it nor claim to own it, and could 
only constitute a fraud without damage. 

Noye vs. Merriam, 35 Vt., 438. 
Medbury vs. Watson, 6th Met., 246. 
Adams vs. Paige, 7 Pick,, 542. 
Newell vs. Horn, 45 N. H., 422. 
Randall vs. Hazelton, 12 Allen, 414. 
Phipps vs. Buckman, 83 II1., 25. 
Castleman vs. Griffin, 13 Wis., 535. 
Barber vs. Kilburn, 16 Wis., 485. 


V. 

It is admitted of course that this action was tried in the 
Circuit Court of the United States for the Eastern District of 
Wisconsin upon precisely the same written contracts between 
the parties that the case wes tried upon in the state court of 
the state of Wisconsin and the supreme court of the state of 
Wisconsin held on appeal in said case that in the absence of 
fraud parol evidence could not be used to vary the written 
contracts of the parties. And Justice Lyon in his opinion in 
this case uses the following language (see record, pages 15, 
16 and 17): “The rule that proof of antecedent or contempo- 
raneous verbal agreement between the parties cannot be re- 
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ceived to-alter or control their written agreement was applied 
in Underwood vs. Simonds, 12 Met., 275,” and quotes from 
the opinion of Chief Justice Shaw as follows: “The rule of 
law is well established that parol evidence cannot be admitted 
to alter, vary or control a written contract nor to annex there- 
to a condition or defeasance not appearing on the contract it- 
self. The rule is founded on the long experience that written 
evidence is so much more certain and accurate than that 
which rests in fleeting memory only that it would be unsafe, 
when parties have expressed the terms of their contract in 
writing, to admit weaker evidence to control and vary the 
stronger, and to show that the parties intended a different 
contract from that expressed in writing signed by them.” 

Hunt vs. Adams, 7 Mass., 518.: 

Curtis vs. Wakefield, 15 Pick., 487. 

Morley vs. Wanford, 10 Barn. & Cres., 729. 

St. Louis Perpetual Ins. Co. vs. Homer, 9 Whet., 39. 

Justice Lyon further adds (see record, page 17, fols. 34, 35, 
36): “The rule which allows the maker of a promissory note 
to show, in an action upon it, a failure or partial failure of 
consideration is not sufficiently broad to cover this case. Here 
we have written instruments which set out particularly the 
consideration of the notes in suit, to-wit, the assignment of 
notes and mortgages and of a contract to convey lands and 
to sell timber upon other lands. 

“The right to prove a failure of consideration would admit 
evidence of the failure of consideration expressed in the writ- 
ings as that the title to any of the property thus sold or as_ 
signed had failed, but does not go the extent of allowing 
proof of an additional consideration not expressed in the 
writings, and a failure thereof. To hold otherwise would be 
to destroy the rule which prohibits parol evidence to contra- 
dict or vary written instruments. 

“The instrument signed by the plaintiff and accepted by 
the defendant, and the notes signed by the latter and deliver 
ed to the former, constitute an agreement in writing. The 


anti es 
terms of the agreement are clearly expressed, and the writ- 
ings contain no clause from which it may be inferred that the 
parties did not intend to incorporate in them the contract just 
as it was made, and the whole of it. * * 

“We conclude that the parol evidence to show that the 
plaintiff understood that the land should yield 3,000,000 feet 
of lumber, and promised to pay at a specified rate for the 
shortage, was erroneously admitted. * * Judgment re- 
versed and cause remanded for a new trial.” 

50 Wis. R., page 322. 


VL. 

It is an old saying that it is only necessary to bark fraud 
and the courts will find it. Even that process must fail in 
this case for the simple statement in the second amended 
answer in this case, on which the trial was had from which 
this appeal is taken (see record, pages 23, 24, 25, commencing 
at fol. 50,) states: “That the plaintiff falsely and fraudulently 
represented and guaranteed that the said land contained and 
would yield and cut the amount of three million feet of good 
merchantable pine timber; that said representation was fraud- 
ulently made and untrue, as was well known to the said plain- 
tiff at the time he made the same, and was so falsely and 
fraudulently made by him to induce this defendant to pur- 
chase the same, and pay the cash, and make the said notes; 
that believing and trusting in the said statement and repre- 
sentation as to the said amount of pine timber on said land, 
and solely induced thereby did this defendant make and de- 
liver said notes and pay said cash; that this defendant has 
paid to said plaintiff on said contract price and on said notes 
aforesaid the sum of six thousand seven hundred and twenty- 
three dollars and fifty-three cents prior to the commencement 
of this action; * * that there is and was an ascertained 
shortage from said three million feet so sold and contracted 
to this defendant of 1,237,836 feet, of the value then and there 
of two dollars and fifty cents per M, and amounting to the 
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sum of three thousand seventy-four dollars and forty cents, 
which sum the defendant claims to recoup or set off as a part 
failure of the consideration of said notes, and that the same 
may be allowed him against so much of the plaintiff's claim 
herein.” 

Now there is no claim in the answer nor in the evidence in 
this case that the defendant in error is not fully responsible 
and an open admission that the plaintiff in error was fairly in- 
debted to the defendant in error in the transaction for over 
seven hundred dollars, then where can the cry of fraud come 
from when the facts show, if permitted to be introduced in 
evidence, that it was a simple guarantee; and if the defend- 
ant in error had guaranteed the whole universe to the plain- 
tiff in error, there would be no fraud when he had the uni- 
verse on hand to deliver. And surely there is no need to charge 
fraud in this case unless there is a different agreement in 
writing between the parties that cuts off this pretended parol 
agreement. There isthe rub. The written agreement must 
stand unless by some device it can be set aside. 

\ VIL. 

Now that we have disposed of the pleadings, let us briefly 
examine the oral testimony in this case as given in the court 
below, and I claim that the statements made by the defendant 
in error to the plaintiff in error, as sworn to by the plaintiff 
in error and he details the whole transaction claimed to be 
fraudulent. And first I wish to call the court’s attention to 
the fact that these oral statements were made at a different 
time and place from the one where the writings were made, 
and that it is not claimed by any witness that there was a 
word said between the parties at the time and place where 
the papers were made that was not embodied in the written 
agreement; and we claim that the words spoken were not 
fraudulent either with damage or without damage. The guar- 
antee that is claimed that there were three million feet of pine 
timber on the land, even if Hubbard knew there were not that 
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amount, could not harm the plaintiff in error because he was 
not purchasing the timber nor any interest in it whatever; 
but if he had been purchasing the timber, the fact that Hub- 
bard was agreeing to make good the shortage and was per- 
fectly able and wi!ling to do so, would show that there was no 
fraud and no intention to let the plaintiff in error suffer. 

Even Mr. Marshall’s own version of what was said before 
the written contracts were made does not show fraud or even 
a squinting at fraud (although wholly denied by Mr. Hubbard.) 

After the writings were introduced in evidence on the trial 
in the court below, the plaintiff in error testified as follows: 
(Commencing at bottom of page 29 of record.) 

“JT had been advancing to them on their lumber and shin- 
gles and handled them on commission, advancing them money 
and supplies. He (Hubbard) came into my office and wanted 
to sell me the contract that he had with Gillen & Monroe, on 
the 23rd of May, 1874. I don’t know as I can state all] the 
conversation we had, only the summing up of it. We talked 
some little time. The first transaction we had, he said he 
wanted me to accept an order on Gillen & Monroe for quite a 
large amount, which I refused to do. When I refused to ac- 
cept that order he wanted to have me buy the contract be- 
tween Gillen & Monroe for the timber that was to be cut,— 
the contract offered in evidence. He made a proposition to 
me to throw off fifteen hundred from what was due him on 
the contract if I would buy it of him. My brother, James 
Marshall, I think was present at this interview. At that time 
he was clerking forme. We had this conversation in the of- 
fice of my store. I don’t think Gillen and Monroe were there 
at that time. Their names might have mentioned but the ex- 
act conversation I could not give you. Hubbard offered to 
throw off fifteen hundred from the contract if I would buy it, 
and then we went on to find out what I was buying. I asked 
Mr. Hubbard how much pine there was left on that contract 
he was selling me and his reply was there was three million 
good merchantable pine left to cut; and then we talked about 
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the value of the pine, bow much the stumpage would be, and 
it was agreed between us two dollars and a half stumpage; 
that is the way I figured it up. I think at that time he offer- 
ed to take ten thousand dollars for the contract. He said he 
would lump it right out at ten thousand dollars, or would fig- 
ure it up and take fifteen hundred from what there was com- 
ing on the contract. My not knowing how much there was 
coming on the contract, I told him I would prefer to have it 
figured up; by his guaranteeing there was three million feet 
of pine on it I would take it; he said he would guarantee 
there was three million pine leit on the land that was to be cut; 
I told him I would take it at the fifteen hundred dollars dis- 
count from the contract with Gillen & Monroe. After we got 
through talking we adjourned then and went to Billing’s of 

fice, and they made out the papers, and I made out the notes 

and they were consummated there. 

“Q. Was there any further agreement or understanding 
after you got to the lawyer’s office, or was that all had in the 
store? 

“A. All had in the store; there was nothing said about the 
contract in the office; only just it was transferred to me. 

“Q. What was said, if anything, in relation to what you 
were to purchase from him, how much you were to pay him 
—how much you were to pay him in the first place? 

“A. We didn’t know how much the purchase would amount 
to at that time; it was not figured up; they figured it up over 
to Billing’s office; there was something said about a tract o¢ 
land that was to be reserved, that was not to be put into the 
contract—that was in the contract, but was not to be put in 
the contract transferred to me. 

“Q. Whe talked about reserving that? 

“A, Mr. Hubbard. He said he wanted to reserve that part 
of the land and transfer the balance tome. I gave three 
notes and made a cash payment, which was twenty-five hun- 
dred and something. Three notes were given, payable in six 
twelve and eighteen months. The entire sum agreed upon to 
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be paid was ten thousand and some odd dollars. It figured 
up the same as the contract, deducting fifteen hundred dol 
lars; I don’t recollect the exact amount; ten thousand and 
fifty odd dollars. The fifteen hundred dollars was subtract- 
ed, leaving ten thousand and fifty. I figured the three mill- 
ion of pine, $2.50 a thousand, $7,500; then there was the mort- 
gage on the mill of one thousand dollars, and another mort- 
gage of Monroe or a note there had been some paid on; I 
don’t recollect the exact amount; I didn’t consider it a note 
good for anything; Monroe was not able to pay it. 

“Q. How did you-come to pay the $2.50? 

“A. TI considered the stumpage of that value, and I think 
Hubbard assented to it. He knew we were figuring at $2.50 
a thousand. 

“Q. Was there anything said by Mr. Hubbard—anything 
about if it should fall short of three million? 

“A. He said he would make it good. I asked him if he 
would give me time to find somebody to go and look over the 
land and examine the timber. He said he would nct, it must 
be closed right up that day or he should proceed to take pos- 
session of it, or something of that kind. I had not been on 
the land before. © , 

“Q. Hac you any way of ascertaining, except from Mr. 
Hubbard, the true state of the quantity of timber upon that 
land? | 

“A. Ihad not. I knew nothing about it, only what I got 
from Mr. Hubbard. I was then dealing in pine timber, shin- 
gles and lumber, and knew the general market. That quality 
of pine, located where. that was, was worth $2.50. I would 
have paid that for any amount I could have got. 

“Q. What was the amount paid on the contract before the 
commencement of this suit? 

“A. Six thousand seven hundred and twenty-three dollars. 
I had Gillen & Monroe go on and cut the timber off and saw 
it up. 

“Mr. Markham to the witness: Did you or did you not, re- 
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ceive the original title of the mill property from Gillen & 


Monroe? : 
“A. I took the mill of Gillen & Monroe. I took no deed 

of it. I took the mill and sold it, but not under the mort- 

gages. They consented to let me have it if I would settle. 

“Q. They had the original title subject to the mortgage; 
did you take that title? | 

“A. The mortgage was in my hands; I did not foreclose 
the mortgage; I don’t know but they gave me a bill of sale of 
it. If they gave mea bill of sale, I think it was put in my 
safe; it is not here.” 

(Resumed on page 35 of record.) 

“The only thing that induced me to buy this contract was 
Mr. Hubbard’s guaranteeing there were three million of pine 
on it. If he had not guaranteed that I would not have bought 
it at all. I believed his statement. I relied on Hubbard’s 
guarantee there were three million feet of pine upon the land; 
I bought relying upon his statement. By actual scale there 
was one million seven hundred and sixty-two thousand eight 
hundred and thirty-six (1,762,836) feet on theland. * * The 
market value of pine was $2.50. I have known the market 
there for years. I have been dealing in that commodity for 
twenty years or more. That was also the rate at which Mr. 
Hubbard and I figured the value of the pine. I have not re- 
ceived in any form, from any party or persons, Gillen & 
Monroe or anybody, any sum for what I claim I lost by reas- 
on of the shortage on the pine. A year or so ago I suffered a 
slight paralytic shock, and my memory has not been as good, 
compared to former times, since then. Gillen was present at 
a portion of this interview preceding the contract. There 
was conversation between me and Gillen in the presence of 
Mr. Hubbard, as to the quantity of pine upon this land, be- 
fore I went to consummate the bargain and while we were 
negotiating. Gillen, myself and Hubbard were in the store. 
We were in the office, I think. I turned to Gillen and said: 
‘How much pine is there on that land, Hubbard said there are 


—12— 
three million?’ and Gillen made the same reply he had before: 
He didn’t know; he hadn’t been over the land to estimate, but 
there might be three million and there might not. 

“Q. What reply did Hubbard make when you made that 
statement that Hubbard had said there were three million? 

“A. He kept silent. He neither affirmed nor disaffirmed. 
He was right there at the time. That was after Hubbard had 
made the statement to me as to the amount. 

“Q. Gillen & Monroe made no objections to your purchas- 
ing this contract and assuming the obligation to take the pine 
off it? | 

Objected to as immaterial. Objection sustained. Exception. 

“Witness: No objection was made by any of the parties to 
my assuming this vontract and taking the price. Gillen & 
Monroe knew of the fact I was negotiating to purchase. They 


took off the pine for me, acting as my agents. I directed 
them to do so. 


Cross-examined: . 

“Q. How long have you been in business in Green Bay? 

“A. Ever since 1851. 

“Q. How long did you know Gillen & Monroe? 

“A. I could not tell exactly the time I got acquainted with 
them. I think the first time Hubbard brought Gillen in and 
introduced him to me he was buying pine and putting up a 


mill; it was two or three years, it might have been four, be- 
fore this. 


“Q. During the three or four years were you dealing with 
them in pine lumber and shingles? 

“A. Yes, sir; and they were manufacturing lumber and 
shingles at or near the same place spoken of in this transac- 
tion on the lands described. Monroe had a contract; he was 
not in partnership with Gillen. 

“Q. You were aware when you purchased this contract, 
took this assignment, that it was relative to the same property 


they had been working on for two or three years, and you had 
been handling a portion of the time the lumber and shingles 
for them. You now understand it is the same place? 
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SA. Yes, sir; I know nothing to the contrary. 

“Q. About what distance from Green Bay was that land 
and that mill spoken of by you in your testimony? 

“A. My impression is it is about 11 or 12 miles. I would 
not be positive about the distance. 

“Q. And on the ordinary traveled road leading from 
Green Bay? 

“A. Part was; they had to turn off from the road to go to 
the mill. 

“Q. About what distance from the main road is the mill? 

“A. I should judge about three or four miles; I don’t 
know; that would be my estimate of it. 

‘“Q. Is the land from Green Bay toward the mill more or 
less, and cultivated as farms? 

“A. Yes, sir; most of the way. 

“Q. What amount of shingles and lumber was in your 
possession at the time of this interview, spoken of by you with 
Hubbard at your store, belonging to Gillen & Monroe? 

“A. I could not tell without looking over my books. Not 
knowing I should be required to tell anything of the kind, I 
have not posted myself up. I have a record of it on my books 
but have nothing here to refresh my memory in regard to it. 

“Q. Was there a considerable amount of lumber and shin- 
gles in your possession at the time Hubbard called upon you? 

“A. Yes, sir; there was some we hadn’t shipped; some out 
at the mill and some on the track had been delivered to us 
and we had given our receipt for it. 

“Q. Are you able to state what shingles were worth per 
thousand at the time that Hubbard called upon you? 

“A. Not the exact amount, without looking at my books; 
it is several years ago; I don’t keep market reports in my head 
for a number of years back; I have a record of it on my book; 
what I was paying and what I was selling them for I could 
not state now. 

“Q. You may state about, during the year 1874, the mar- 
ket price, if you recollect. 
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“A. Between two and three dollars, somewhere; just the 
amount I could not tell; shortly after that they went below 
that; the price of common lumber that year was in the neigh- 
borhood of eight dollars; I think about the best lumber Gil 
len and Monroe were making there was something like $20. 

“Q. When Hubbard came to you, he was wanting you to 
accept a draft, or check, order, or something on Gillen & 
Monroe; he wanted to get pay from you on his claim against 
Gillen & Menroe? 


“A. Yes, sir. 
“Q. Have you any idea what amount of money he was 
wanting ? 


“A. No,sir; I sent for Gillen and Monroe to come in; Gil- 
len did come in. 

“Q. At what time, either in conversation with Hubbard or 
Gillen and Monroe, did you learn what bis demand in amount 
was? 

“A. I don’t think I did the exact amount. 

“Q. Did you, at that time, learn there was an amount due 
from Gillen and Monroe to Hubbard? 

“A. Yes, sir; but the exact amount I could not tell you; he 
threatened to attach them, or something of that kind. The 
shingles were in my possession; I claimed they were mine; I 
don’t remember hearing any statement about any lien; there 
might be and might not; I read what was in the contract. 

“Q. And when Hubbard informed you he wanted pay up- 
on a draft or order, or something from Gillen and Monroe, 
you then sent for them? 

“A, I sent for Gilen—I sent for them both; they were at 
their mill; I think the same day that Hubbard called upon 
me and presented this claim; they might not have come in 
that day; Hubbard had been there some little time, and we 
had several talks in regard to it; I think it was the same day 
that Mr. Hubbard made this demand; I sent out for him—in 
the morning, I think; I cannot positively state whether Gillen 
came in on that day or not. 
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“Q. I ask you for your best recollection on that point. 
Have you not already stated that Hubbard, from the first, in- 
sisted upon great rapidity and dispatch about this matter, 
and that he came to your office or store in Green Bay and re- 
~ fused to give delay, and that he was only there twice? _ 

“A. That was the time we made the final contract—that I 
bought the contract. 

“Q. Have you at one time stated, on the trial of this cause, 
before, that he was only, in reference to this matter, at your 
store twice, and that during the same day? 

“A. I think I did state he was there there twice; my recol- 
lection was at that time twice; he may have been more, but I 
cannot say in regard to it; I think he was in there two or 
three times that day—the day we finally consummated our 
trade. 

“Q. At his first interview with you, at or about what time 
of day was it? 

“A. I think in the morning. 

“Q. At the time he first came in the morning, do you recol- 
lect now who was in the store when he came there? 

“A. I don’t. 

“Q. Do you recollect of any particular person besides your- 
self and Hubbard? 

“A. I think my brother was in the store when he first 
came in. | 

“Q. And when Hubbard first came in did he make any 
other errand, or speak of any other business, except he wished 
to get some pay from you on his claim he had against Gillen 
and Monroe? 

“A. I think he spoke about selling me the contract; want- 
ed to have me buy it at that time. 

“Q. Have you a distinct recollection of what he said about 
it on the first interview—in reference to your buying his con- 
tract; recollect what he said in reference on your first inter- 
view to your purchasing this contract? 

“A. Not all; only he made an observation I had better buy 
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it; he was a good ways off; I could look after it better than 
he could. 

“Q. That was about the whole of it on the first? 

“A. Yes, sir. 

“Q. You refused to pay him any money? 

“A, Yes, sir; I did at the time. 

“Q. But immediately dispatched a messenger to the mill 
for Gillen, so as to be instructed in the matter as to what you 
should do? . 

“A. Yes, sir; I wanted to consult with them. 

“Q. About what time after you were first called upon by 
Hubbard was it until he left? how long was he in your store 
at the first interview? 

“A. As near as I can recollect, some little time; it might 
have been a couple of hours, it might have been an hour; then 
he went away; that is my recollection; I don’t recollect of his 
going away with any one; my impression is he went away 
alone; I did not see any one go with him. 

“Q. Do you know how he happened to returr to your store 
on the second interview ? 

“A. I think Gillen asked him to come back; I have no re- 
collection of asking Gillen to go for him to ask him to come 
back; I might, but I am not distinct in regard to it; I had 
some little talk with Gillen in regard to it; I think I asked 
him what I had better do in regard to it. He said he didn’t 
know hardly what I had better do; he said I could do just as 
I had a mind to; that he did not want to advise me one way 
or the other about buying the contract. 

“Q. Did you then remark to him that he had better find 
Hubbard and bring him in? 

“A. JI might; I am not sure in regard to that; I would like 
to have some further conversation with Hubbard in regard to 
it before I did anything. : 

“Q. How long after the first interview was it before Hub- 
bard returned to your store and you had the second interview ? 
“A. My impression is it was the next day; I think it took 
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about all that day to get Gillen in; it is quite a distance out 
there, and a pretty hard road. 
“Q. At what time did Hubbard come to your store for the 
second interview? 
“A. ‘That was in the morning, I think—that is my impres- 
sion—about nine or ten o’clock. 
“Q. At what interview did anybody come with Hubbard 
when he came there? 
: “A. Iam not sure whether Gillen came in with him or not; 
al I think Gillen was in the store while he was; I am not sure 
“ whether they came in together or not; I don’t recollect 
whether any one came in with him; know he walked very 
slowly, and generally a man would not stop to walk with him, 
. it took him so long to get across the store; he was lame with 
rheumatism. 
“Q. At this interview did he tell you how much his claim 
was against Gillen and Monroe? 
“A. Iam not sure whether he told me at that time or not. 
“Q. At either of the conversations, or during the negota- 
tions for the transfer of this contract to you and these mort- 
gages, were you informed of the amount of Stephen Hub- 
} bard’s claim against Gillen and Monroe? 
, 


“A. Yes, sir; I was. 

| “Q. What was it in amount? 

‘7 “A. Something over ten thousand dollars; something over 
+f eleven thousand dollars, I think, the whole thing fiured up. 


4 “Q. And for the purpose of taking Mr. Hubbard’s contract 
3 into your hands, and those notes and mortgages, did you then 
: and there announce to Mr. Hubbard that your object in mak- 
; ing the transfer was for the purpose of aiding Gillen and 
| Monroe? 
“a “A, Yes, sir; Idid. After we had taken up our bargain 
‘ and got it all consummated he remarked we would go to his 
~~ lawyer’s and let him transfer the contract. 


“Q. Do you recollect now that the very words you stated 
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were uttered by Mr. Hubbard as you stated them, ‘We will go 
and have the transfer made’? 

“A. Iam not sure of the exact language; it was something 
to that effect. 

“Q. Do you recoli-ct there was anything said except you 
would go to a lawyer’s office to have the writings made; was 
not the language used, ‘We will now go and have the writ- 
ings made’? | 

“A. It was something to that effect; something led us both 
to go there; I am not sure what exact time of day it was; it 
is a good many years ago; I should say it was in the after- 
noon, as near as I can recollest. 

“Q. Did any other person accompany Mr. Hubbard and 
yourself to the lawyer’s office at the time you went to have 
the writings made? | 

“A. I think not. 

“Q. Where did you go to have the writings made? 

“A. To Billings’ office; Hubbard and I went there; Bill- 
ings wrote the assignment; I did not consult any attorney at 
all; it was all done by Mr. Billings. 

“Q. How long afterwards were the papers brought to you? 

“A. I could not state; it might have been three, it might 
have been six, months; they were left, in the first place, until 
he could consummate certain things, as he understood it, and 
then the papers would be delivered to me. 

“Q. And you took them? 

“A. Yes, sir. 

“Q. This assignment and land contract are the papers you 
speak of? 

“A. Yes, sir; and notes and mortgages. 

“Q. The papers were read over, I suppose, after they were 
written and signed, in your presence? 

“A. Yes, sir; I gave the notes and paid over the money 
that I was to pay in money; that was on the 23rd day of May, 
1874, the date of these notes. From that time on Gillen and 
Monroe continued to cut timber and manufacture it into lum- 
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ber and shingles, at the mill aforesaid, as they had before. 


“Q. Without any immediate arrangement or change be- | 


tween you and them—for how long? 

“A. Until they cut up what timber there was on the land; 
two seasons, I think, they were cutting it up; the first season 
they commenced they didn’t have much snow; the next season 
they cut up all what there was; I let them cut it off as my 
agents. : , 

“Q. You made no arrangement, in writing or otherwise, 
for two years after Mr. Hubbard assigned, or until the 19th 
of April, 1876? | 

“A. We had no writings, and I continued to handle the 
lumber and shingles, allowing them so much a thousand for 
cutting.” 

Re-examined: 

“Q. Something has been said about Hubbard’s claiming a 
lien upon those shingles or lumber. What do you know about 
that, or what is there about it? 

“A. I did not know he had any lien on them; the shingles 
were put into my possession, and I had given a receipt for 
them to pay up Gillen’s and Monroe’ s debts—what I had ad- 
vanced them. 

“Q. Whose shingles were they? 

“A. Mine, and I had more than paid for them. | 

“Q. Had the trade or transaction you had with Hubbard 
anything to do with those shingles, or what you would do or 
receive? 

“A. We did not take them into account at all; it entered 
into no part of the negotiation at all; I had a verbal arrange- 
ment with Gillen and Monroe to go on and cut off this pine 
land and ascertain what there was upon it; I gave Gillen and 
Monroe directions to go on and cut off the pine and keep cor- 
rect account of what there was upon it, and report to me, 
which they done—manufactured it into lumber and shingles 
at their mill. The lumber and shingles were delivered to me. 
I made these arrangements with them right away after I 
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bought the contract. I do not recollect seeing Mr. Hubbard 
until he came to settle some time afterwards. There was one 
note paid; I had paid it to Hubbard. At the time I paid the 
first note they had not cut off the pine yet. The winter after 
I bought this we had no snow. They did not finish it up the 
first season. I told Hubbard I wanted to see Gillen and find 
ont how they stood. He claimed they owed him a great deal. 
I didn’t know anything about it; I wanted to consult him to 
see what I had better do. Hubbard understood, and so did I, 
that I wanted this land or pine for Gillen to cut up for the 
mill. That was talked between us. Guillen was to cut it up 
forme. Hubbard made no objection to that; he seemed to 
desire it should be done. He made the remark that he hoped 
they would come out all right. I told him I hoped so too, 
and I think they would if there had been three million feet 
of pine on it. 

“Q. Counsel says he thinks it was nothing to you whether 
they came out right or not; was it? 

“A. Yes, sir; a good deal. 

“Q. You say Hubbard in the first place came to you to get 
you to pay some money for Gillen and Monroe. What did 
he claim your relations were with Gillen and Monroe and 
why did he come to you? : 

“A. I don’t know; he wanted me to pay it for Gillen and 
Monroe. 

“Q. Did he say why? 

“A. No, sir. 

“Q. Did he say anything about your having the lumber 
and controlling and managing it? 

“A. Yes, sir. 

“Q. What? 

“A. I don’t recollect what he did say in regard to it. 

“Q Did he seem to know you were to handle this lumber 
and pine and have the benefit of it? 

“A. Yes, sir. 

“Q. Before this arrangement was made? 
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AL Yes, sir. 

“Q. When did you first ascertain that the shortage exist- 
ed—about what time? 

“A. When they got through cutting it off. In 1876, I 
think; during the winter of 1876. ‘3 

“Q. When did you first have any interview or talk with 
Hubbard about the shortage, if any? 

“A. When he came in to collect the pay for the last two 
notes; in my office in Van Dyke’s store. When he first came 
in I think I had an account that he had guaranteed against 
Hugh Monroe—not Monroe, but Ballou; he was belting the 
mill; I had furnished him the belting and Hubbard had guar- 
anteed to pay for it, and he figured up the interest on the 
notes; I told him about this account; he handed me the note 
and I endorsed it on it; then he commenced figuring again; 
I told him there is another thing, the shortage on that pine; 
figure that up; then Hubbard jumped up, and got mad, and 
ran out of the office, and didn’t say anything more about it; 
and he said he would sue me, or something of that kind, right 
off; I told him there was a large shortage; I wanted to have 
him make that up, as he agreed, and he refused to to do it; I 
told him I was ready to pay the balance of the note when he 
would allow me for the discrepancy on the pine; he didn’t say 
much; ran out ofthe office as fast as he could; he refused to 
allow it. 

“Q. Have you had any talk since then about it? 

“A. I don’t recollect whether we have or not; he never 


paid anything to me, or I to him, since that interview, until 


the commencement of this suit.” 

Recross-examined : 

“Q. The guarantee for that amount you endorsed on the 
note for belting, he made no objection to that? — 

“A. No, sir. 

“Q. Do you recollect what that amount was? 

“A. Nine hundred and some odd dollars; it is endorsed on 
the note. 
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“Q. Was this at, or about, the time the last note was due— 
six, twelve, and eighteen months from March 22nd, 1874? | 
“A. I think they were past due a little; that is my impres- 
sion; I am not sure; I don’t think he came there as soon as 
they were due. 
“Q. Can you recollect about how long after they were due 
he came for his pay? 
“A. I can’t say. 


“Q. You have never mentioned this in court before, about 


this guarantee about the belts? 

“A. No, sir; I don’t think I have. 

“Q. About what time did he make that guarantee to you 
to pay for the belts of Ballou? 

“A. At the time Ballou got it; I don’t recollect the date of 
the transaction myself; I could tell by looking on the books. 

“Q. Were the notes due, or about due, at the time he made 
that guarantee for Ballou’s belting? 

“A. No, they were not due; I don’t know how long they 
had to run. 

“Q. How long did the debt run for the belting before it 
was endorsed on the notes? 

“A. It was some little time; I dont know exactly; it might 
have been a year, it might have been six months; I could not 
tell without looking at the books; it might have been only 
three months; I am not positive about that; at the time the 
guarantee was made by Hubbard, it was understood it should 
be applied on these notes. 

“Q. At the time the guarantee was made by Hubbard, was 
the amount of the guarantee named, how much it would be for? 

“A, I think he limited it to one thousand dollars; that he 
told me to let him have the amount of one thonsand dollars. 
- “Q. And you did? 

- “A. It fell a little short of that; I let him have what he 
wanted up to that. 

“Q. That was the first time you ever intimated to him 
there was any shortage? 
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“A. Yes, sir. 

“Q. At the time you got that endorsement made? 

“A. Yes, sir. 

“Q. That was some two years and upwards after the time 
you took the transfer of the notes and mortgages? 

“A. It was the first time I saw him after I found out. 

“Q. That endorsement of the note was made in 1876? 

“A. The date I don’t recollect exactly; I think some time 
in 1876. 

“Q. When you were sworn before on the trial of this case 
at Green Bay, in the state court, did you testify in the follow 
ing words: ‘Hubbard stated to me at that interview that he 
would warrant that there were t ree million feet of pine tim- 
ber upon the land described in the contract; that’ he would 
warrant it to be that, and that in case it fell short, he would 
pay me back $2.50 a thousand,’ &c. Did you testify that was 
the agreement? 

“A, Yes, sir; that is a correct statement of what did actu- 
ally transpire at that time. 

“Q. You have, as I understand you, at some time since the 
transaction, surrendered all your claim against Gillen & Mon- 
roe, settled with them, lumped it up and let them go? 

“A. Yes, sir; they turned out all they could. I had a 
chance to sell the mill, and I told them if they would give me 
a bill of sale of the mill I would give them a receipt and let 
them go. 

“Q. Do you remember what a you put in the receipt? 

“A. Five thousand dollars. 

“Q. Do you remember when that was? 

“A. I could not, without looking at the deed; it was on or 
about the 17th of April or the 19th of April, 1876. 

“This agreement, as you state, was an oral agreement or 
talk; you had it all before you made any writings in reference 
to the guarantee, the talk at your store? 

“A. Yes, sir. 

“Q. About how long before the writings were made? 


BS es Ce 
Per roy 


= ee 

“A. I think the same day. 

“Q. Buta little while before? 

“A. Yes, sir.” 

Re-examined: 

“Gillen and Monroe were owing me ten thousand and some 
odd dollars, $10,916.25, at the time of the settlement in 1876; 
I had a settlement with them about April, 1876, at which time 
a receipt was giver.” | 

(Receipt identified and offered in evidence by defendant, 
and marked “Exhibit No. 3.’’) 

“I wanted to get possession of the mill; I only had it as a 
mortgage; I had to go to work and foreclose; I had a chance 
to sell the mill; I wanted to dispose of it and get all I could 
out of it; they said they had nothing but the mill. I said, 
‘You can call the mill what you have a mind to—five or ten 
thousand dollars; if you will give me a bill of sale of the mill 
so I can sell it, I will give you a receipt in full.’ There was a 
bill of sale executed. 

Bill of sale identified and offered in evidence by defendant 
and marked “Exhibit No. 4.” (Bill of sale dated April 19th, 
1876, the same day as the receipt.) 

“Q. What was the mill worth you got from them in settle- 
ment, for which you gave them credit for $5,000? 

“A. Isold the mill to Woodruff for one million Star A 
shingles and five hundred thousand No. ones. They called 
the Star A shingles worth $2.50; they were worth $2.50 a 
thousand, and the No. ones a dollar; the aggregate was worth 
$2,500. The mill was not worth any more than that; we 
could not have sold it for that a year afterwards; I could not 
have sold it for cash anyway. 

“Q. Then, as I understand you, what you realized from 
this mill is the premises covered by the two mortgages you 
bought at the time you bought the land contract? 

“A. Yes, sir; I realized $2.500, and for that I released them 
from a debt of $11,000 nearly. That mill was covered by 
these two mortgages, and that was done to save the expense 
of foreclosure.” 
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Recross-examined. 

“Q. When you say you settled everything with them, you 
have never yet taken any transfer of that land from any one, 
have you? 

“A. No, sir; it stands just as it was. 

“Q. The contracts outstanding in their behalf yet? 

“A. Yes, sir; it is a contract just as it was.” 

Now, the foregoing is the evidence, and the whole of the 
evidence of the plaintiff in error, given on the trial of this 
action. | 

The defendant in error denied on his oath, on the trial, ev- 
ery word of said testimony of Marshall in reference to the oral 
guarantee that there was three million feet of pine on the 
land named in the contract assigned by Hubbard to Marshall. 

There is not a word of evidence in the whole case going to 
show fraud on the part of Hubbard, even if he had sold Mar- 
shall the land. How does it appear from the evidence that 
Marshall is in condition to say that he has lost anything from 
any one, either Hubbard or Gillen and Monroe? Has he sued 
Gillen and Monroe on the contract he purchased of Hubbard, 
obtained judgment, issued his execution and had it returned 
unsatisfied? How is the court to listen to him until he shows 
that he has provided properly to get his pay, even if we had 
guaranteed the payment of the contract on the part of Gillen 
and Monroe? Nothing of that kind is even set up in the 
pleadings, and it seems to me it was necessary to aver those 
facts in order to constitute a defence in this action; and I 
cannot see that it appears by the pleading or evidence or by 
any allegative presumption or inference that at the time this 
action was brought the plaintiff in error had suffered any 
damage whatever by reason of the alleged misrepresetations 
of the defendant in error. 

Can it be said by any fair construction that the assignment 
from the defendant in error, Hubbard, to the plaintiff in error, 
Marshall, and found on page 66 of the record, needs any ex- 
plaining by parol evidence to show its meaning? Justice 
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Lyon of the supreme court of the state of Wisconsin says in 
his opinion in reference to that assignment (see opinion com- 
mencing on page 17, folio 35, of record): “The instrument 
signed by the plaintiff and accepted by the defendant, and the 
notes signed by the latter and delivered to the former, consti- 
tute an agreement in writing. The terms of the agreement 
are clearly expressed, and the writings contain no clause from 
_ which it may be inferred that the parties did not intend to in- 
corporate in them the contract just as it was made, and the 
whole of it. There is no claim of mistake or suggestion of 
fraud. The writings purport to state the whole contract, and 
in the absence of any claim of fraud or mistake, they must be 
held to contain the whole contract.” 

That instrument is in the words and figures following, to- 
wit: (See Exhibit No. 1, page 66 of record.) “For and in 
consideration of ten thousand and fifty-eight and 30-100 dol- 
lars, to me in hand paid, I, Stephen Hubbard, of Manitowoc 
county, Wisconsin, do hereby sell, set over, and assign unto 
L. M. Marshall, of Green Bay, Wis., a certain mortgage exe- 
cuted by Hugh Monroe to said Stephen Hubbard on the first 
day of March, 1872, upon real estate in said mortgage describ- 
ed, together with the notes therein referred to, one of said 
notes having an indorsement thereon of five hundred dollars, 
and which said mortgage is recorded in volume 18 of Mort- 
gages, on page 591, in the office of the register of deeds of the 
county of Brown. To have and to hold the said mortgage 
and the debt thereby secured to the said L. M. Marshall, his 
heirs, executors, and assigns, forever. And I do also sell, set 
over, and assign unto the said L. M. Marshall all my interest, 
right, and title in and to a certain mortgage executed by Hugh 
Monroe to Nicholas Gillen on the first day of March, 1872, 
which said mortgage was recorded in volume 18 of Mortgages, 
on page 590, in the office of the register of deeds of the coun- 
ty of Brown, the interest of said Stephen Hubbard being ex- 
pressed in an assignment from said Nicholas Gillen to said 
Stephen Hubbard on the 21st day of June, A. D. 1873, which 
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said assignment is recorded in the office of the register of 
deeds of Brown county, in volume 22 of Mortgages, on pages 
17,18 and 19. And the said Stephen Hubbard does hereby 
sell, set over and assign unto the said L. M. Marshall all his 
right, title and interest in and to a certain contract executed 
and entered into by and between the said Stephen Hubbard, 
Nicholas Gillen, and Hugh Monroe, which said contract is 
dated on the 23rd day of April, 1873, the said Stephen Hub- 
bard hereby reserving the right to foreclose and enforce the 
covenants contained in said last-mentioned contract in his own 
interest and behalf in case of default in the payment of either 
of three certain promissory notes executed this day by L. M. 
Marshall aforesaid to Stephen Hubbard in the sum of two | 
thousand five hundred and seventeen dollars and fifty-eight 
cents each, and further excepting and reserving out of said 
contract the west half of the northeast quarter of section num- 
ber eleven (11), in township number twenty-two (22) range 
twenty-one (21) east, and upon the payment of the said three 
notes the said Stephen Hubbard is to convey the nbrthwest - 
quarter of section number twelve, in town number twenty-two, 
range twenty-one east, as in said contract covenanted. This 
assignment of the mortgage and contract herein described, 
being upon this express condition: that the said three prom- 
issory notes executed by said L. M. Marshall to the said. 
Stephen Hubbard in the sum of two thousand five hundred 
seventeeen and 58-100 dollars each, due respectively in six (6), 
_ twelve (12) and eighteen (18) months from date, be paid when 
matured, then this assignment to be valid; but in case of de- 
fault in the payment of said notes, or either of them, then this 
assignment to be void and of no effect, said mortgages and 
contract, in the meantime, to be left in the custody of Billings 
& Huntington, attorneys, in Green Bay, Wisconsin. 

“In witness whereof, I have hereunto set my hand and seal, 
this 23rd day of May, 1874. 

“STEPHEN HUBBARD. [szat.] 

“In presence of H. J. Hunrimeron and L. J. Bruirnas.” 
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The contract assigned by the foregoing assignment is in the 
words and figures following, to-wit: (See page 67 of record, 
Exhibit No. 2.) 

“This arrangement, made and concluded this 26th day of 
April, A. D. 1873, by and between Stephen Hubbard, of the 
county of Manitowoc and state of Wisconsin, party uf the first 
part, and Nicholas Gillen and Hugh Monroe, of the town of 
New Denmark, Brown county, in said state, parties of the 
second part, witnesseth: 

“That the said parties of the second part hereby agree and 
bind themselves and legal representatives to pay, or cause to 
be paid, to the said party of the first part, his heirs or assigns, 
in the sum of nine thousand eight hundred and eight ($9,808), 
in the manner following: In twelve equal annual payments 
or installments of eight hundred and seventeen and 33-100 
dollars. each, to-wit: The first payment to be made on the 
first day of August, A. D. 1873, and one payment of eight 
hundred and seventeen and 33-100 dollars every three months 
thereafter until paid, to-wit: on the first day of November, 
1873, on the first day of February, May, August, and Novem- 
ber, 1874, and on the first day of February, May, August, and 
November, 1875, and on the first day of February and May, 
1876; the said payments to be made to the party of the first 
part or to his order, and the same being intended to apply, | 
when fully completed, as the purchase-money of the following 
tract, piece, or parcel of land, to-wit: the west half of north- 
east quarter of section number eleven (11) and the northwest 
quarter of section number twelve (12), all in town number 
twenty-two, range number twenty-one east, excepting and re- 
serving to the said party of the first part all the white oak 
timber standing, lying and being on said west half of the 
northeast quarter of section eleven (11) aforesaid, and also to 
apply as the purchase money of the pine timber and the whole 
thereof now standing, lying, and being on the south half of 
section number twelve (12), in town number twenty-two, range 
number twenty one (21) aforesaid, which said pine timber is 
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to be cut and taken off in accordance with contracts hereto 
fore made in the sale of said land, and also before the time 
has run on tax titles; and further, said payments are intend- 
ed as the purchase price of the pine timber and the whole 
thereof now standing, lying or being on the east half of the 
northwest quarter of section number eighteen, town twenty- 
two, range twenty-two east, and on the: west half of the south- 
east and the east half of the southwest quarter of section num- 
ber eleven, town twenty-two, range twenty-one east, all of 
which above-described lands are situated in the county of 
Brown, Wisconsin. 

“The said parties of the second part hereby agree and cove- 
nant that all the pine timber that is cut on said Jands is to be 
manufactured at the mill now being built on the old site of 
the mill formerly owned by Hugh Monroe, in the town of New 
Denmark, in said county. 

“And said parties of the second part further covenant and 
agree that one-fourth of all moneys for the sale of the lumber 
and shingles manufactured and sold shall be held by the pur- 
chaser or purchasers of the same, to be applied to the pay- 
ment of the installments that shall become due next after said 
sale, or so much thereof as may be necessary to make such 
payment. | 

“Tt is hereby understood, covenanted and agreed by and be- 
tween the parties thereto that the title to all of said property 
is to be, and remain in, said party of the first part until the 
payments of said principal sum and interest shall be fully 
made. The said parties of the second part further agree and 
covenant that will pay all taxes, special or general, which may 
be assessed on the west half of the northeast quarter of sec- 
tion number eleven and the northwest quarter of section num- 
ber twelve, town number twenty-two, range twenty-two, afore- 
said, from and after the date hereof, whenever such taxes 
shall become due and payable by law, until the aforesaid 
purchase-money be fully paid in the manner above stated, and 
also to hold said premises from the date hereof as the tenant 
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at will or sufferance of the said party of the first part, subject 
to be removed as tenant holding over by process under the 
statute in such case made and provided, whenever default 
shall be made in the payment of any of the installments of 
purchase-money abwve specified, and also to keep the build - 
ings, fences and improvements on said premises in as good 
repair and condition as they now are, except ordinary wear 
and decay and damages by the elements. The said party of 
the first part hereby agrees and binds his heirs, executors and 
administrators that in case the aforesaid sum of nine thous- 
and eight hundred and eight dollars, with the interest, shall 
be fully paid at the times and in the manner above specified, 
he will relinquish all right, title or claim to the timber stand- 
ing, lying and being on said lands, except the white oak tim- 
ber above expressly excepted, and will, on demand thereafter, 
cause to be executed and delivered to the said parties of the 
second part, or their legal representatives, a good and suffi- 
cient deed in fee-simple of the west half of the northeast quar- 
ter of section eleven and the northwest quarter of section 
twelve, all in town twenty-two, range twenty-one, in Brown 
county and state aforesaid, free and clear of all legal liens 
and incumbrances, except the taxes herein agreed to be paid 
by the parties of the second part and the white oak timber 
expressly excepted. 

“And it is distinctly agreed and understood by and between 
the parties hereto that if the said parties of the second part 
shall fail to make any of the payments of purchase-money 
above specified, at the time and in the manner above speci- 
fied, in such case this arrangement shall be utterly void and 
all the payments thereon forfeited, subject only to be renewed 
by the act of the party of the first part or the mutual agree- 
ment of both parties. 

“And it is further understood and agreed that all the pine 
timber on the east half of the northwest quarter of section 18, 
town 22, range 22, and west half of southeast quarter and east 
half of soutwest quarter of section 11 and south half of sec- 
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tion 12ftown 22, range 21, to be cut and manufactured into 
shingles and lumber before any is cut on the west half of 
northeast quarter of section 11 and northwest quarter of sec- 
tion 12, town 22, range 21, aforesaid; and it is further cove- 
nanted and agreed that'all the pine logs and timber now lying 


‘and being in, upon and about the mill yard of the parties of 


the second part, and which are cut and hauled from section 
12, town 22, range 21, shall be subject to all the easnpeson of 
this agreement. 

“It is hereby mutually agreed that the interest to be paid 
by said parties of the second part on the purchase-money 
hereinbefore mentioned shall be at the rate of ten per cent. 
per annum and to be due and payable annually on the whole 
amount unpaid. 

“In witness whereof, the said parties have hereunto set their 


hands — seals, the day and year first above written. 


“STEPHEN HUBBARD. {seat.] 

“NICHOLAS GILLEN. [sgat.] 

“HUGH MONROE. [SEAL. ] 

“In presence of G. Kusrermany.” | 

Now, is there anything in the foregoing contract that Hub- 
bard could sell to Marshall except the obligation for money, 
which was then outstanding and due ard to become due and 
payable to Hubbard or his assigns, with the authority to Mar- 
shall to collect and use same in the same manner that Hub- 
bard could have done? and is it not patent on the face of the 
paper that he, Hubbard, had already sold the pine timber to 
Gillen & Monroe? and did Marshall know the contents of the 
paper outside of any statement of Hubbard’s, and did he 
know that Gillen & Monroe were on the land manufacturing 
the said pine timber into lumber and shingles, claiming to 
own it? On page 87 of record, in folio 77, he says: “I read 
what was in the contract.” On page 40, folio 83 of record, he 
says in answer to the question, “The papers were read over, I 
suppose, after they were written and signed, in your presence?” 
Ans. “Yes, sir; I gave the notes and paid over the money 
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that I was to pay in money; that was on the 23rd day of May, 
1874, the date of these notes. From that time on, Gillen & 
Monroe continued to cut timber and manufacture it into lum- 
ber and shingles at the mill aforesaid, as they had before.” 
On page 36, folio 75 of record, he says in answer to question, 
“You were aware when you purchased this contract, took this 
assignment, that it was relative to the same property they had 
been working on for two or three years, and you had been 
handling a portion of the time the lumber and shingles for 
them. You now understand it is the same place?” A. “Yes, 
sir; I know nothing to the contrary.” He even thought he 
owned the shingles because he got them of Gillen & Monroe, 
the owners, and were manufacturing them on the land in 
question, and further admits as one among other reasons that 
he bought the contract against Gillen & Monroe for the pur- 
pose of giving them further time and helping them along. 
And what he did not know at the time he commenced negoti- 
ations about the condition of Gillen & Monroe he sent for 
them and had an interview with one of them for the very pur- 
pose of getting posted, so that from the plaintiff in error’s own 
showing there is nothing for this court to do to relieve said 
plaintiff in error but to hold that J udges Dyer and Drum- 
mond were wrong in holding that the supreme court of the 
state of Wisconsin was right in deciding that parol evidence 
could not be given to vary the written contract between the 
plaintiff and defendant and now under consideration in this 
case. Judge Dyer in his opinion (see record, page 74, folio 
156,) gives a plain, unanswerable reason for holding that the 
supreme court of Wisconsin were right in their conclusions 
of law. He says: “As I have had occasion before to say, if 
this contract were nothing more than a mere assignment, if 
it were nothing more than an instrument which passed the 
title, if it contained no special clauses indicating that other 
matters about which the parties were contracting were em- 
braced in the instrument, then it would be a case within the 
rule of Hahn vs. Doolittle, which was a case of a simple as- 
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signment pgssing the title to the note and mortgage which 
were transferred. But this instrument of assignment pro- 
vides, among other things, that upon certain contingencies 
the plaintiff Hubbard shall convey a certain portion of this 
land. It declares that the assignment of the mortgages and 
contract are made upon a certain condition, to-wit: That the 
notes executed by Marshall to Hubbard shall be paid when 
they mature; further, that in case of default in the payment 


of the notes, this instrument shall be void and of no effect; 


and that the mortgages and contract shall be deposited in a 
certain place for safe-keeping. And, therefore, while the de- 
cision of the supreme court in the case of Hubbard vs. Mar- 
shall is not absolutely binding upon this court, yet I am per- 
suaded that it expresses the law upon this question.” 


I do not deem it necessary to discuss the other evidence in 
the case as it does not bear on the only question in this case; 
and there are only two questions, as I view it, presented by 
counsel for plaintiff in error: First, does the answer of the 
plaintiff in error, by his pleacings and evidence, show any 
defence to the promissory notes given by Marshall to Hub- 
bard, upon which judgment was rendered? Second, was 
Judge Dyer right in directing a verdict in favor of the defend- 
ant in error Hubbard against the plaintiff in error Marshall? 

There seems to be nothing in this case to show that all the 
consideration for said notes was not fully set forth in the 
written agreement marked Exhibit No. 1 on page 66 of record; 
and Justice Cowen uses very sensible and forcible language. 
He says (Sec. 1420, Cowen’s Treaties, 1858 edition): “It is 
the duty of courts to be astute and even ingenious in uphold- 
ing all contracts so far as may be, in giving them effect ac- 
cording to the intent of the parties. So far as a written con- 
tract is clear, either in its particular words, or upon consider- 
ation of its legal effect, no evidence extraneous to the writing 
can be received to contradict, vary or explain its meaning.” 


aan 
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Cowen & Hill’s Notes to Phil. Ev., 1466. 
Carter vs. Hamilton Scott, 11 Barb., 147. 
Courts cannot be called upon to aid a party in avoiding a 


plain, unambiguous, written agreement by accepting parol 
evidence in the place of it. If so, who will be safe in parting 
with property at all, even with written agreements which are 
clear, explicit and plain in terms; and why reduce bargains 
to writing so that they may be safe, sure and certain, if they 
‘an be swept away lke a mere cobweb by parol evidence? 
And it is admitted that unless something of that nature is 
done, the judgment o1 the court below must be affirmed. ‘ 
J. D. MARKHAM, 
Attorney for Stephen Hubbard, 
Defendant in Error. 
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CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &¢., ET AL. 1 


1 In the 5th Circuit Court of the United States for the North- 
: ern District of Florida. 


EDWARD C. ANDERSON ef al. vs. THE STATE OF FLORIDA. 


In the Matter of the Petition of Catvry LITTLEFIELD, claiming 103 
Pensacola & Georgia & Tallahassee Railroad bonds. 


Appeal from the United States circuit court at Jacksonville, north- 
ern district of Florida. . 


2 To the honorable the judges of said court: . 


Edward C. Anderson, Junior; J. Fredrick Waring, trustee of Sarah 
E. Waring; Thomas J. McNish, Wallace Cumming, Lewis F. Nicoll, 
George Robertson, Valentine Grest, James Hunter, John M. Guerard, 
Joseph S. Baynard, who aver themselves to be residents and citizens 
of the State of Georgia; and Isaac S. Waterman and Thomas 
Beaver, copartners, doing business under the firm name of Water- 
man and Beaver, who aver themselves to be residents and citizens 
of the State of Pennsylvania, bring this their bill of complaint, as 
well for all others, the holders of the first mortgage bonds of the 
Pensacola and Georgia and of the Tallahassee Railroad Companies, 
who may choose to become parties plaintiff to this bill upon the 

usual terms as for themselves, against the Jacksonville, Pen- 
5) sacola, and Mobile Railroad Company, a corporation existing 
and doing business under and by virtue of the laws of the 
State of Florida, and having its residence within the said northern 
district of Florida, and against Harrison Reed, who is Governor of 
the State of Florida; Robert H. Gamble, who is Comptroller of the 
said State; Simon B. Conover, who is Treasurer of the said State; I. 
S. Adams, who is Commissioner of Immigration of said State, and 
I. P. C. Emmons, who is the Attorney General of said State—the five 
last named persons being trustees, as hereinafter mentioned, and 
citizens and residents of said State of Florida, and in the said north- 
ern district thereof. The Trustees of the Internal Improvement Fund 
of Florida, a corporation existing under and by virtue of the laws of 
said State, a citizen of the same, and resident in the northern dis- 
trict thereof, and against Milton S. Littlefield, D. G. Ambler, Con- 
verse S. Chase, Francis H. Flagg, Frank W. Webster, Alinond R. 
Meek, F. Dibble, A. Haling, E. M. Cheny, and John C. Greeley, all 
of whom are citizens of said State of Florida, and resident in the 
said northern district thereof. 
4 - And thereupon your orators complain and say that an act 
entitled “An act to encourage a liberal system of internal im- 
provements in this State,” having been passed by the Legislature of 
said State of Florida, became a law by approval of the Governor of 
said State on the 6th day of January, A. D. 1855. That under the 
provisions of the said act so much of the land granted to the said 
State of Florida for internal improvements by the act of Congress of 
March 3rd, A. D. 1845, as then remained unsold, together with all 
the swamp lands granted to said State by the act of Congress of 
September 26th, A. D. 1850, was set apart and declared a fund, to be 
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called the internal improvement fund of the State of Florida, to be 
applied according to the provisions of the said act. 

That to secure such application said lands and the proceeds of sale 
thereof were irrevocably vested in five trustees, to wit: In the Gov- 
ernor of said State, the Comptroller of Public Accounts of said State, 


4 


the State Treasurer of said State, the Attorney General of said State, 


and in the Register of State lands of said State, and their successors 
in office, in trust for the uses and purposes in said act pro- 


5 vided, among which purposes was the payment of the inter- 
est upon the bonds authorized to be issued by the different 
railroad companies therein named. That since the passage of the 


said act the oftice of Register of State Lands has been abolished and 
the duties appertaining ‘0 said office have been imposed by law 
upon another officer, called the Commissioner of Immigration; and 
that said commissioner of immigration has been constituted one of 
the said trustees by an act of the Legislature of the State of Florida. 
That defendant Harrison Reed is now Governor of said State, defend- 
ant I. P.C. Emmons is now Attorney General of said State, defendant 
Robert H. Gamble is now Comptroller of said State, defendant Simon 
B. Conover is now Treasurer of said State, and defendant J.S. Adams 
is Commissioner of Immigration of said State, That these officers 
now constitute said trustees, and that all the duties imposed by said 
act now devolve by law upon these officers. That a line of railroad 
from the St. John’s river at Jacksonville to the waters of 
6 Pensacola bay, with an extension from suitable points on said 
line to St. Mark’s river, in middle Florida, was designated 
by said act as a proper improvement to be aided from said internal 
improvement fund. That at the time of the passage of said act the 
Pensacola and Georgia Railroad Company was a corporation organ- 
ized and chartered with authority to construct and operate a line of 
railway, whose route authorized by its charter was within the route 
or line as aforesaid, designated its line of road as authorized by its 
charter extending from Lake City, Florida, westward to the waters 
of Escambia bay. That under the provisions of the said act said 
company had the right to avail itself of the benefits by said act con- 
ferred in constructing this line of railway upon its giving notice 
within six months from the time of the passage of the said act to 
the trustees before named of its full acceptance of the provisions of 
the said act, and specifying the part of the route it proposed to con- 
struct. That the said Pensacola and Georgia Railroad Com- 
7 pany, within the time required, gave notice to the trustees of 
its acceptance of the provisions of the act, and specified the 
line it proposed to construct agreeably to the requirements of the 
act aforesaid. 

That under the provisions of the said act, on the completion and 
grading and furnishing the cross-ties on twenty continuary miles and 
every additional ten miles in accordance with the requirements of 
the said act, the Pensacola and Georgia Railroad Company was au- 
thorized to issue coupon bonds having not more than thirty-five 
years to run, and drawing not more than 7 per cent. annual inter- 
est, payable semi-annually, in the city of New York or Tallahassee, 
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at the rate of eight thousand dollars per mile for the purchase and 
delivery of the iron rails, the spikes, plates,and chains, and after 
the raiis shall have been laid down on the line it was authorized to 
issue the additional sum of two thousand dollars per mile for the 
purchase of the necessary equipments; that said act provided that 
said bonds shall always afterwards constitute and be a first 
8 lien or mortgage upon the road-bed, iron equipments, work- 
shops, depots, and franchise of said company ; that they should 
be recorded in the comptroller’s, office and be so certified by the 
comptroller, should be countersigned by the treasurer, should con- 
tain a certificate on the part of the trustee of the internal improve- 
ment fund; that said bonds were issued agreeably to the provisions 
of the said internal improvement act, and that the internal improve- 
ment fund was pledged to pay the interest on said bonds as it be- 
came due, and that said bonds should be a first lien or mortgage on 
the road- bed, iron, equipments, workshops, depots, and franchise ; 
that said act act also provides that upon the failure on the part of 
any railroad company excepting the provisions of the said act and 
issuing said bonds to provide the interest thereon, as in said act re- 
quired, together with one per cent. per annum as a sinking fund 
after its line of railroad was completed, it should be the ‘duty of the 
trustees, after the expiration of thirty days from said default 
9 or refusal, to take possession of said railroad and all its prop- 
erty of every kind, and advertise the same for sale at public 
auction to the highest bidder, either for cash or additional approved 
security, as they night think most advantageous for the interest of 
the internal improvement fund and the bondholders; that the pro- 
ceeds arising for such sale were directed by the said acts to be ap- 
plied by the trustee to the purchase and cancelling of the outstand- 
ing bonds issued by such defaulting company, or that such proceeds 
should be incorporated with the sinking fund. Said act provided 
also that in making this sale it was to be conditioned that the pur- 
chasers shou'd be bound to continue the payment of one-half of one 
per cent. semi-annually to the sinking fund, until all the outstand- 
ing bonds should be discharged, under the penalty of an annulment 
of the contract of purchase and the forfeiture of the purchase-money 
aid in. 
. And your orators further show that the said Pensacola and 
10 Georgia Railroad Company, in conformity with the provisions 
of said act, issued first mortgage bonds of the character therein 
contemplated and hereinbefore described to the amount of about one 
million two hundred and ten thousand dollars, and that the same 
were issued, signed, countersigned, recorded, and certified as by the 
terms of said act they were required to be; that your orators, Ed- 
ward C. Anderson, Junior, is the holder of twenty-four of said bonds 
for one thousand dollars each; J. Fredrick Waring is the owner of 
two of said bonds for one thousand dollars each ; John M. Guerard 
is the owner of three of said bonds for one thousand dollars each, 
and five of the bonds of said Tallahassee Railroad Company of five 
hundred dollars each; Wallace Cumming and Valentine Grest are 
the owners each of one of said bonds; Thomas J. McNish is the 
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owner of one of said bonds for one thousand dollars, and three of 


the bonds for two hundred dollars each of the original Tallahasse 

Railroad Company, hereinafter more fully referred to; George 
11 Robertson is the owner of five of said bonds for one thousand 

dollars each; Lewis F. Nicoll is the owner of three of said 
bonds for one thousand dollars each; Mrs. John G. Falligant is the 
holder of five of said bonds for one thousand dollars each ; James 
Hunter is the owner of fifty-one of said bonds of various amounts, 
and one of the bonds of said Tallahassee Railroad Company; Water- 
man & Beaver are the owners of thirty-six of said bonds of one thou- 


sand dollars each, and Joseph 8. Baynard owns one of said bonds of 


$1,000, and two bonds of said Tallahassee Company for $200 each. 
Your orators are informed and believed that there are now out- 
standing bonds of said Pensacola and Georgia Railroad Company to 
the amount of four hun-ived and three thousand dollars; and show 
further that the said company failed to provide the sinking fund as 
required by said act of 1855, and also failed to make any payments 
of interest or of coupons upon said bonds for a long period; that on 
the 6th day of February, 1869, much more than thirty days 
12 after said default, the said railroad and property appurtenant 
to it, as well as the franchise of the company, was liable to be 
taken possession of and sold by the Trustees of the Internal Improve- 
ment Fund in the manner and for the purposes set forth in the act 
aforesaid; that at this date Harrison Reed, Governor of the State of 
Florida; A. R. Meek, Attorney General of said State; Robert H. Gam- 
ble, Comptroller of said State; Simon B Conover, Treasurer of said 
State; I. S. Adams, Commissioner of Immigration of said State, and 
Frank W. Webster, Surveyor General of said State, Trustees of the 
Internal Improvement: Fund, after reciting that the Pensacola and 
Georgia Railroad Company had failed to provide the interest upon 
the bonds issued by said company and the sinking fund of one per 
cent. per annum as required by said act, resolved that said trustees, 
agreeable to the requirements of the 3rd section of said act, to take 
possession of said railroad, all its property of every kind, and that 
the salesman of the said board advertise the same to be sold at 
13 publicauction, either for cash or additional approved security, at 
the office of said company at the city of Tallahassee, on the 20th 
of March, 1869. That the trustee, Frank W. Webster, having been 
appointed salesman of said board by said board, advertised the rail- 
road and its property and franchise for sale at public auction, the 
said sale to take place on the 20th day of March, 1869. That said 
advertisement was made in the “ Weekly Floridian,” a newspaper 
printed and published in the city of Tallahassee, and in other news- 
papers printed and published in the city of N. York and elsewhere, 
and that the following is a true and literal copy thereof : 


Sale of the Pensacola & Georgia Railroad. 


“The Pensacola and Georgia Railroad Company having failed to - 
pay the interest on their bonds and the amounts due the sinking 
fund (see act approved Jan’y 6th, 1855, entitled An act to provide 
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for and encourage a liberal system of internal improvement in this 
State), notice is hereby given that on Saturday, March 20th, 
14 1869, at the office of the said company, at Tallahassee, the 
Trustees of the Internal Improvement Fund of the State of 
Florida will sell at public outcry, to the highest bidder, the Pensa- 
cola and Georgia Railroad, including the road bed, iron, equip- 
ments, workshops, depots, and franchises, and all its property of 
every kind. Terms, cash. 
“ By order of the Board of Trustees of the Internal Improvement 


Fund. 
“FRANK W. WEBSTER, 
“Secretary & Salesman. 
“Feb’y 9th, 1869.” 


Plaintiffs further allege that the Tallahassee Railroad Company 
was also, at the time of the passage of tne said internal improve- 
ment act, a corporation existing under the laws of the State of 
Florida, and that prior to the year A. D. 1869 it had completed its 
line of road from Tallahassee to St. Marks; that under the provi- 
sions of the said internal improvement act, the said line of rail- 
road was designated as a proper improvement to be aided by the 

internal improvement fund; and that, in conformity with 
15 the provisions of said act and the rights of said company, 
the said Tallahassee Railroad Company, after accepting the 
terms and conditions of said acts, issued their first mortgage bonds 
upon the entire line of their road; that said bonds were, in like 
manner with the bonds of the Pensacola and Georgia Railroad 
Company, duly issued, signed, certified, and recorded, as by the 
terms of said act they were required to be; that in accordance with 
the conditions and authority given by said act, the said Tallahassee 
Railroad Company issued first mortgage bonds to the amount of 
about two hundred and eight thousand dollars ($208,000), which 
said bonds were by the terms of said act to be always afterwards 
a first lien or mortgage upon said railroad and its property of every 
kind, and franchise; that said company, having tailed to comply 
with the requirements of the said act by a payment of the sinking 
fund and the interest due upon its bonded debt, as in the case of 
the said Pensacola and Georgia Railroad Company, became 
16 liable, under the internal improvement act, to seizure and 
sale by the Trustees of the. Internal Improvement Fund; 
that the Tallahassee railroad, with its property of every kind, was 
thereupon taken possession of by the said trustees, and duly adver- 
tised for sale at public auction, in like manner and subject to the 
same conditions as the Pensacola and Georgia railroad ; that pos- 
session of said road was taken by the said trustees at the same time 
that possession was taken of the Pensacola and Georgia railroad ; 
and that the two railroads, with their property of every kind, and 
their franchise, were advertised by the same authority, subject to 
like conditions, and to take place on the same day and at same 
place. | 
Plaintiffs further say that prior to the sale of the said Tallahassee 
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railroad its property and franchise was owned by the said Pensacola 
and Georgia Railroad Company, and the said Tallahassee Railroad 
Company was under the direction and control of the Pensacola and 
Georgia Railroad Company, having neither a directory -or presi- 
dent of its own, as plaintiffs state upon information and belief. 

Plaintiffs allege further that on the 20th March, 1869, the 
17 trustees passed a series of resolutions of which no public notice 

was given, as follows: : : 

“Whereas the trustees of this board having taken possession of 
and advertised the Pensacola and Georgia railroad to be sold this 
20th day of March, 1869: therefore, : 

“ Be it resolved, That the purchaser of said road shall pay at the 
time of said sale the sum of fifty thousand dollars, or a satisfactory 
equivalent therefor to the trustee- of this board, to be forfeited unless 
the remaining purchase-money be paid at the time that may be re- 
quired by said trustee-. 

“Resolved further, Tliat the sale shall be adjourned only upon 
consent of a majority ot said trustees at the place the sale is adver- 
tised, or by the salesman : Provided, That the highest bidder received 
does not reach twenty cents in the dollar of the ‘bonds of the re- 
spective roads, which he shall do. 

“Resolved further, That, if from any cause whatever, the sales- 
man of the board may not continue or enter upon a sale of said road 
otherwise than from adjournment then, and in that event, the treas- 

urer of this board be, and is hereby, authorized to make the 
18 sale as advertised unless the same be adjourned. 
‘“ Resolved further, That the said road is already in the pos- 
‘session of the said trustees, and that the treasurer of the board be, 
and is hereby, authorized and directed to proceed to the said road, 
and there whosoever he may find in charge of the same, demand 
and receive the keys of the various buildings to the said road be- 
longing, and the said treasurer shall deliver to the purchasers pos- 
session of the said roads, the purchaser giving security satisfactory 
to him; that the purchaser will fully account to him as treasurer of 
the board for the receipts of said road during the time the purchaser 
may have held such. possession, in case of default in payment of the 
remaining purchase-money. 3 

“Resolved further, That the foregoing resolutions extend to the 
Tallahassee railroad, also advertised to be sold this day ; the pur- 
chaser thereof shall be required to pay at the time of the sale only 

ten thousand dollars or a satisfactory equivalent therefor, 
19 which resolution, marked Exhibit (A), filed herewith, plain- 

tiffs pray may be taken as part of this complaint with the 
usual liberty of reference. 

The plaintiffs allege further that other and additional resolutions 
were passed in the same day of the following tenor: 

“Whereas it 1s gravely charged that an agreement between the 
members of this board and Col. Houstoun and his associates has 
been entered into to take of said Houstoun and others, in ease they 
are the purchasers of said Pensacola and Georgia and Tallshassee 
railroad at the sale advertised by this board to take place this day, 
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March 20th, 1869, bonds of said road as cash otherwise than as 
their marked value, and whereas such arrangement, if entered into 
and complied with by this board, would place the bidders at said sale 
on an uneaual footing ; therefore, 

“ Be it resolved, That this board will take nothing in payment of 
the purchase price of this road, except money, or in the estimation 
of the trustees its equivalent in market, and that the payment of 

the purchase-money the discretion vested in this board by the 
20 internal improvement laws will be exercised, namely; either 

to invest the purchase money in the outstanding bonds of 
said roads or to incorporate it with the sinking fund provided by 
law. | 

“And be it resolved further that there may be no misapprehension 
on the part of bidders at such sale in matters of said alleged argu- 
ments, that the salesman of this board be, and he is hereby, re- 
quired, at the place of said sales, and before the said sales com- 
mence, to read to the bystanders a copy of said resolutions.” 

Plaintiffs allege further that on the 20th day of March, 1869, the 
day as aforesaid appointed for the sale.of said roads, the trustee, 
Frank W. Webster, who had been selected by said board as their 
salesman, proceeded to the depot of said roads at Tallalassee, and 
before proceeding to said sales he read only portions of said resolu- 
tions passed, as aforesaid, on the 20th day of March, and the por- 
tions which he did read and those sections providing that the pur- 
chasers shall pay at the time of purchase fifty thousand dollars on 

the Pensacola and Georgia road and ten.thousand dollars on 
21 the Tallahassee road on, a satisfactory equivalent therefor, to 
the treasurer- of the board, to be forfeited unless the remain- 
ing purchase-money be paid at a time to be afterwards designated 
by suid trustees ; that the sale should be adjourned in the event that 
the highest bid should not reach tw enty per cent. upon the amount 
of the outstanding bonds; that he would deliver the roads to the 
purchaser upon receiving satisfactory security to account to the 
treasurer of the board for the receipts in case there should be de- 
fault in the payment of the purchase-money, but remitting entirely 
that portion of said resolutions which were to the effect that the 
board would take nothing in payment of said purchase price except 
money, or, in the estimation of said board, its equivalent, and that 
after the payment of the purchase-money the board would exercise 
the discretion vested in them to invest the the purchase-money 
either in the purchase of the outstanding bonds, or incorporate the 
same with the sinking fund. 
22 Plaintiffs, further complaining, allege that the sales being 
had of both the Pensacola and Georgia and Tallahassee rail- 
roads, their franchise and property of every kind, the highest bid 
made for the Pensacola and Georgia railroad was the sum of one 
million three hundred and twenty thousand dollars, being ten thou- 
sand dollars more than the entire amount of first-mortgage bonds 
issued on said road, and the highest bid made on the said Tallahas- 
see road was one hundred and ninety-five thousand dollars, being 
thirteen thousand dollars less than the entire amount of first-mort- 
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gage bonds issued on said road ; that said bids were made by one E. 
M. Cheny for Franklin Dibble and his associates, and the said rail- 
road and their property subject to the first-mortgage bonds was de- 
clared sold to them. : 

Plaintiffs allege further that the resolution so read, in changing 
the terms of the sale from cash to such equivalent for cash as the 
trustees, or a portion of them, might determine, as well as leaving 

the time for the payment of the sum bid to be there- 

23 after fixed by the trustees, was an entire change of the terms 

of the sale as advertised, and that no advertisement of such 

change was ever made or notice given, except on the day and at the 

hour and place of such sale, and -at the sale thus announced, con- 
ducted, and had was not a sale for cash, as advertised. 

Plaintiffs further show that after said bidding was over the trustees, 
or their authorized officer, failed to require of the highest bidder any 
‘ash payment whatever, and that said trustees accepted, as a satis- 
factory equivalent for te sixty thousand dollars in cash, to be paid 
as set forth in their resolutions, upon the purchase of said railroad, 
an unaccepted draft of the said F. Dibble, the highest bidder, who 
was already bound for the purchase-money upon some person In N. 
York, unknown to plaintiffs; that: it was at this time, as plaintiffs 
are informed and believe, the express intention of the trustees to de- 
liver possession of the said road to Dibble and associates immediately, 
and before any payment of said draft, and without fixing any defi- 

nite date at which the amount bid was to be paid. The time 
24 at which this amount was to be paid they concluded to de- 

termine afterwards, holding that the highest bidder, under 
the terms of the sale, was, without further action, entitled to pos- 
session; that thereupon one George W. Swepson, who was at that 
time a holder of the first-mortgage bonds of the said two railroads 
to a large amount, and Edward Houstoun, president of said railroad, 
protested against said course, and after almost violent protestation 
by them the said trustees,a majority of whom were evidently acting 
in the interest of the highest bidders, determined, with the assent of 
said bidders and by agreement with said Houstoun, as president of 
the said Railroad Company, that the possession of the said road should 
be delivered to Major Robert Walker, the then superintendent, as 
being a person impartial and disinterested as between them, the said 
trustees, and the said highest bidders on the one side and the said 
Railroad Company and the said Swepson, the owner of bonds, on the 

other, it being agreed that said Walker should hold possession 
25 thereof until the purchase-money aforesaid should be fully 

paid, and thereupon the said Houstoun, as president aforesaid, 
who had never surrendered the actual possession of the road—turned 
the same over to the said Walker. 

The said plaintiffs, your orators, further show that the said F. 
Dibble and associates were persons whose entire property did not 
amount to one-fourth of the sum bid for said roads; nay, that their 
entire property was not equal to the sum bid forthe said Tallahassee 
Railroad alone, and that such fact, as they are informed and do 
verily believe, was well known to said trustees at the time, who, act- 
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ing obviously in the interest of said Dibble and associates and 
against the interests of the said bondholders, after delivering pos- 
session as aforesaid, listened readily to suggestions of delay in the 
payment of the purchase-money by said bidders; that among other 
plans suggested and the one thought by said trustees most conform- 
able to law was the proposition of said bidders to pay the purchase- 

money in the city of New York upon the delivery of the title 


6-26 deeds of said property to them; that at this point the said 


trustees, upon consulting with the bidders, and by an under- 
standing between a majority of the trustees, A. R. Meek, Attorney 
General, and one of the trustees proceeded to Jacksonville with the 
bidders to devise with them means to perfect, in some way, arrange- 
ments by which they could get possession of the railroads and prop- 
erty; that at this ae in the proceedings the said George W. Swep- 
son, fearing a total loss of his bonds, and having, as plaintiffs are in- 
formed and believe, no faith in the State courts as administrators of 
the law, and being advised by some of the highest bidders, as 
plaintiffs have been informed, that they could be controlled in the 
same way that the trustees had been, determined to aid these straw 
bidders for his own protection, he being advised it was the purpose 
of the trustees, instead of paying his bonds, to incorporate the pur- 
chase-money, even if paid, with the sinking fund, setting up as an 
excuse for thus acting that his bonds were not yet due. 
Plaintiffs further allege that upon the arrival of the said bidders 
the said Swepson, and the said Attorney General at Jackson- 
27 ville, and after propositions and counter-propositions, some 
conclusions were reached and some arrangements made, the 
particulars of which plaintiffs are not advised of. The effect, however, 
of them all, as plaintiffs allege, was that Swepson determined to 
make himself a party and tocombine with the straw bidders, and thus 
endeavor to secure protection through a control-ing interest in the 
bid, rather than resort to judicial tribunals to secure his plain 
rights. Plaintiffs say that the Attorney General, who represented a 
majority of the board in this transaction, soon returned to Talla- 
hassee, and then, in behalf of and. as representative of the straw 
bidders, made a report in the following language: 


To the Board of Trustees of the Internal Improvement Fund of the 

State of Florida: 

By an understanding among the members, [ proceeded on Mon- 
day last to Jacksonville with the purchasers of the Pensacola and 
Georgia and Tallahassee railroads, and have to state that I have 
been requested by the purchaser of the Pensacola and Georgia and 

Tallahassee R. roads, F. Dibble, and appointed to say that 

28 an-arrangement has been made by them with George W. 
Swepson, who owns over a million of dollars of bonds of the 

said roads, by which for them he agrees to turn over to the Trustees 
of the Internal Improvement Fund of this State all his bonds. Of 
the said agreement I am personally cognizant. The said pur- 
chasers further request me to ask the trustees to execute to them, 
or to Mr. F. Dibble, for his associates, a deed of cognizance of said 
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roads. They further ask that this board authorize one of its mem- 
bers to proceed, as soon as said deed is executed, with the same to 
N. York city, agreeing on their part, on presentation of said deed 
in New York, they will settle with such member for the full amount 
or balance of purchase-money of said roads as bid by them at sale 
on Saturday, the 20th of March, 1869. 

Plaintiffs allege that these suggestions of the Attorney General in be- 
half of the said bidders and the said Swepson met the approval of the 
board,and that the said board at once,on 7th April, 1869, resolved that 

the title deeds tosaid roads prepared by the said Attorney General 

29 be executed by the board, and that on the 8th of April, 1869, 
being the next day, the said trustees, by resolution, appointed 

the said Attorney General and Robert H. Gamble, Comptroller of the 
State of Florida, the agents of the trustees to proceed to the city of 
New York, there to receive the purchase-money as well as to deliver 
the title deeds to said purchasers. That on the 8th of April, 1869, 
another resolution was passed by said board of trustees appointing 
Calvin B. Dibble and George W. Swepson confidential agents of 
said board, with authority to take up the first mortgage bonds of the 
said railroad companies, requiring no security for a due application 
of the money, and directing the Attorney General and Comptroller to 
turn over to said Dibble and Swepson, or either of them, all monies 
that might be received by them in payment of the purchase-money 
due as aforesaid upon their arrival in New York. That said Meek 
and Gamble proceeded to New York, and there delivered the 

30 aforesaid deeds for the said railroad property to the said bid- 
ders with whom Swepson had combined and acquired a con- 
trolling interest, and among whom Swepson had now become the 
master spirit, upon Swepson delivering to said Meek and Gamble, for 
the said bidders, first mortgage bonds of the Pensacola and Georgia 
R. Road Company to the amount of eight hundred and six thousand 
six hundred dollars, and the Tallahassee R. Road Company to the 
amount of one hundred and fifty-three thousand seven hundred 
dollars, the bonds of the P. & G. road being received at par, and the 
bonds of the Tallahassee road at. about ninety-four cents in the dol- 
lar. This left a balance of about four hundred and seventy-two 
thousand and sixty-five dollars still unpaid, and to give the appear- 
anee that this sum had also been paid which had not been, the said 
Almon R. Meck, Attorney General, as aforesaid, and the legal adviser 
of said board, who had the principal charge of the business of 

3 settling said unpaid balance, received from the hands of Cal- 
vin B. Dibble an unaccepted sight check of Franklin Dibble 

upon Dibble, Worth & Co., of which firm said Calvin was a mem- 
ber, for the said sum of four hundred and seventy-two thousand and 
sixty-five dollars, and said check was then immediately turned 
over to George W. Swepson, and he gave his receipt therefor as for 
so much money, and either destroyed the sa‘d check or returned it 
to said Dibble, who destroyed it, he well knowing, as did also said 
Meek and Franklin and Calvin Dibble that said check would not be 
paid, but that the whole proceeding was a mere sham and scheme 
centered into with the connivance of a majority of said trustees by 
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and between said purchasers, Dibble and associates, and Calvin 
Dibble and Swepson and Meek, for the purpose of making it appear 
that said balance of purchase-money had been paid, and thereby 
enable the said Dibble and associates to get possession of said deeds 
and said railroads. After having gone through the forms aforesaid of 
receiving said check from said Franklin Dibble and turning 
32 over the same to said George W. Swepson as aforesaid, and tak- 
ing his receipt as aforesaid, the said A. R. Meek delivered the 
said deeds from said trustees to said Dibble and associates, and rep- 
resented to Major Robert Walker, who then held possession of said 
roads as aforesaid, that the balance of said purchase-money had 
been paid; and thereupon said Walker delivered up said roads and 
property to said Dibble and associates, which associates are to your 
complainants unknown, but whom plaintiffs pray to make parties 
when discovered. In the receipt which said Swepson gave to said. 
Meek as aforesaid, pretending to have received from said Meek four 
hundred and seventy-two thousand and _ sixty-five dollars, it is al- 
leged that said Swepson received that sum to be applied to the re- 
demption of the first mortgage bonds of said company as the financial 
agent of said trustees. No security was required of the said Swep- 
son, and the said trustees do nothing more than take such bonds as 
Swepson, then one of the purchasers, happened to hold, and 
oo this receipt upon paper, no funds or cash passing between 
the parties. Plaintiffs charge, upon information and belief, 
that to accomplish the pretended payment of money by receipt and 
without funds was the foundation originally for the idea of appoint- 
ing Swepson as agent for the board in the manner aforesaid, and that 
it was never expected he should pay cash or give security to pay off 
the outstanding first mortgage bonds. Plaintiffs allege that these 
proceedings in a part of a majority of the trustees and the said 
Swepson and the said Dibble and his associates, and parvenine in 
giving and receiving said checks, receipts, and deed, and thereby 
getting possession of said roads and property without paying for 
them, was a fraud upon the plaintiffs’ rights as owners and holders 
of the 1st mortgage bonds aforesaid. Plaintiffs allege that as said 
trustees sold the said Pensacola and Georgia railroad for a greater 
sum than was necessary to take up all the outstanding bonds, Ist 

_ mortgage, issued. on said road at par, and did actually take 
34 up eight hundred and six thousand six hundred dollars of 

said bonds at par, held, as aforesaid, by said Swepson, it was 
the duty of said trustees to have collected the remaining purchase- 
money due from the said Dibble and associates before delivering 
the deed and the roads, and then to have paid over to the plaintiffs 
and others, like themselves, holders of said bonds, their respective 
shares, instead of resorting to the subterfuge above stated. 

The said plaintiffs, your orators, further. show unto your honors 
that after the delivery by the said Meek to the said Dibble and as- 
sociates of the said deeds of conveyance executed by the said the 
trustees on the 8th day of April, in the year eighteen hundred and 
sixty-nine, both of said deeds being alike, and a copy of one of 
which is hereto appended, marked Exhibit A, to which your orators 
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pray the usual liberty of reference, that is to say, on the 22nd day 
of April, A. D. 1869, the said Dibble and associates made and 
delivered to the said George W. Swepson a deed of conveyance 
by which, after reciting that the said Swepson had paid 
35 to the said trustees, for and on account of said Dibble and asso- 
ciates, and in payment for the said railroads, bonds of said roads, 
amounting on their face to nine hundred and sixty thousand three hun- 
dred dollars, and also the sum of four hundred and seventy-two 
thousand and sixty-five dollars, being the full amount due said 
trustees for said road, granted, bargained, conveyed, and confirmed 
unto said Swepson all the property of whatever name, nature, and 
description conveyed to them by the said trustees in the two separ- 
ate deeds of conveyance of said April 8th, A. D. 1869, to hold the 
same in trust until such time as an incorporation should be created 
by legislative authority, and should have issued and. placed its 
bonds to an amount sufficient to reimburse said Swepson for all ad- 
vances so, as aforesaid, inade by him, including the said sum of 
four hundred and seventy-two thousand dollars, all of which will 
more fully appear from said deed of conveyance, a copy of which 
is hereto annexed, marked Exhibit B, to which your orators pray 
the usual liberty of reference. 
36 Your orators show that even if a good and valid title had 
passed from the said trustees into the said Dibble and asso- 
ciates under and by virtue of the said deed of April 8th, A. D. 
1869, which they wholly deny, nevertheless by said last-mentioned 
deed of April 22nd, A. D. 1869, the said Swepson took from the said 
Dibble and associates a title to said property, burdened with a trust 
to pay the said outstanding bonds to the amount of four hundred 
and seventy-two thousand dollars on their face. That until such 
bonds should be paid, your orators and others, the holders of said 
bonds, were, have been, and are the real owners of said railroads 
and said property; and that not until said bond had been paid, and 
said trust thereby executed, could a valid title be perfected in said 
Swepson, his heirs, executors, or assigns. 
Your orators, the said plaintiffs, further show that on the 10th 
day of November, A. D. 1869, the said George W.Swepson made 
and delivered to Milton S. Littlefield, who was associated 
oO” with him in various operations, and was: fully conversant 
with the matters, facts, and things connected with and grow- 
ing out of said railroad purchase, and who was the agent of the 
said Swepson, a deed of conveyance, by which the said George W. 
Swepson transferred and conveyed to the said Littlefield all his in- 
terests in said railroad and property so sold as aforesaid on March 
20th, A. D. 1869, and so transferred, as aforesaid, by the said deeds 
of the 8th April and the 22nd of April, A. D. 1869, for the recited 
consideration of eight hundred and forty-five thousand four hun- 
dred and thirty-one dollars and eighty-nine cents, all of which will 
more fully appear by reference to said deed of conveyance, a copy 
of which is hereunto annexed, marked Exhibit C, to which your 
orators pray the usual liberty of reference. From information and 
belief your orators charges that the said last-mentioned deed was 
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voluntary ; that the said Littlefield, if not insolvent, had no means 
adequate to the payment recited to have been made; that there was 

neither bona fide nor valuable consideration in the said trans- 
38 action between them. ; 

And your orators further show that subsequently, on the 
28th February, A. D. 1870, an act was passed by the Legislature of 
Florida amendatory of “ An act to perfect the public works of the 
State,” approved June 24th, 1869, under which the said George W. 
Swepson, Milton S. Littlefield, and others were constituted a body 
corporate under the name of the Jacksonville, Pensacola and Mobile 
Railroad Company, which said company and its stockholders now 
claim the sole and exclusive ownership of the said Pensacola ‘and 
Georgia and the said Tallahassee railroad and property. 

Your orators charge the said Milton S. Littlefield, the said The 
Jacksonville, Pensacola and Mobile Railroad Company, and its 
said stockhulders became possessed of said railroads and all the prop- 
erty thereof with full notice and knowledge of the facts above set 
forth concerning the non-payment of the balance of the purchase- 

money due on said roads, and cannot rightfully claim to hold 
39 the same relieved from your orators’ equitable rights. That 

all of said parties claiming under the said Swepson can hold 
no more perfect title than the said Swepson himself; that they took 
and have been, and are still, holding said railroad and said prop- 
erty impressed with the trusts attached thereto, and subject to the 
liens, legal and equitable, then and now existing in favor of the — 
owners and holders of the said lst mortgage bonds. Plaintiffs 
say they do not know who all the purchasers at the sale on 
20th March, ’69, of the said railroad property are, but that some 
of said purchasers have sold their stock interest to the said Little- 
field, who owns the majority of said stock, and that the interest 
acquired by the others has become merged in the corporation 
known as The Jacksonville, Pensacola and Mobile Railroad Com- 
pany, one of the above-named defendants. They allege that the 
capital stock of the Jacksonville, Pensacola and Mobile Railroad 
Company was fixed at six millions of dollars, and the shares of 

the said stock at sixty thousand of one hundred dollars each, 
40 and that defendant, Milton S. Littlefield, is the owner of 

fifty-five thousand of these shares, and that: all the other 
stockholders, whom they do not now know, but whom they pray. to 
make parties defendant to these proceedings when discovered, ac- 
quired their aforesaid stock with notice that the aforesaid balance of 
purchase-money had not been paid, and of the fraud and deceit 
through which the said railroads and property had been obtained ; 
and plaintiffs are informed and believe, and they so charge, that 
none of the stockholders paid any consideration for stock except as 
aforesaid. Plaintiffs further allege that on the 22nd of October, 
1871, the Jacksonville, Pensacola and Mobile Railroad Company ex- 
ecuted a deed of trust, to be of force for two years from the date 
thereof, to D. G. Ambler, F. H. Flagg, and Converse 8S. Chase, as 
trustees of all the rolling-stock and equipments, depots, machine 
shops, and real and personal property used and necessary to be used 
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in the transportation of freight and passengers ver said road, in 

trust, to apply the net earning of said road, first, to pay D. G. 
41 Ambler and the National Freedmen’s Trust and Saving Com- 

pany a floating debt of about twenty-five thousand dollars ; 
second, to pay the interest on the eight per cent. bonds of said com- 
pany delivered to the State in exchange for the State bonds, as here- 
inafter set forth; and, third, to apply the net earnings to the exten- 
sion of the last aforesaid road westward from Quincy to the Alabama 
State line. That the defendant, J. H. Gardner, is manager and agent 
of said trustees by the terms of said deed. The plaintiffs allege that 
on the negotiation for the sale of the last aforesaid bonds the interest 
thereon was so provided for, that none of the income of said road 
may be required for the payment thereof until July, 1875. 

That said trustees of said last’ aforesaid company accepted said 
deed of trust therein sacrificed and took possession of said road and 
the property thereof, and have managed and received the profits 
thereof from that day unt’! the said property was placed in the pos- 
session of the defendant Greeley, as received by him as hereinafter 

more fully stated. That they have paid the floating debt of 
4? twenty-five thousand dollars above speeified, and besides that 

debt said trustees of said company have paid other floating 
debts to the amount of about seventy-tive thousand dollars, which was 
not provided for by said deed of trust, and have expended large sums 
of money in building the extension of said road from Quincy to 
Chattahoochee. | 

Plaintiffs allege that said deed of trust operates as a fraud upon 
the said first mortgage bondholders, and hinders and prevents them 
from collecting said sum of money necessary for the redemption 
and satisfaction of the first mortgage bonds aforesaid. That said 
railroad company is insolvent and the said Swepson is insolvent and 
the said Littlefield is insolvent, and that the only means and only 
source left from which the plaintiffs can collect the monies due 
upon their said bonds and be saved from a total loss is to have a 
judgment of this court requiring a resale of said road and property 

‘at the risk of the defaulting purchasers, Dibble and asso- 

43 clates, for the balance of the purchase-money unpaid by the 

said Dibble and associates upon the former sale hereinbefore 
mentioned. 

Plaintiffs allege further that since the period when said sales took 
place the parties who have been in possession have wasted and are 
now wasting the said property and its earnings; that they have not 
even kept the said property in efficient condition, but have expended 
its incomes for other than proper purposes, and that the said road 
will soon become comparatively destitute of rolling-stock, without 
means to supply the same, or to supply new iron to be substituted 
for the rail now fast wearing out, or to supply new cross-ties instead 
of those now rapidly decaying ; and plaintiffs apprehend and allege 
that they have no security except the property itself upon which 
the bonds area Ist lien or mortgage, and that unless it be now 
taken possession of by this court and sold to sat'sfy the demands of 
the plaintiffs and others like them similarly interested, the said 
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property will be wasted, if not absolutely destroyed; and the 
44 rights of plaintiffs seriously endangered and damaged, if not 
wholly lost. 

Plaintiffs allege that the Trustees of the Internal Improvement 
Fund have violated their trust and duty in every essential respect, 
and that there is not an essential duty which by law they should 
have discharged which they have not tailed to discharge, and that 
they are improper parties to have possession of said road and prop- 
erty for the purpose of reselling the same or for any other purpose 
whatever, and that it is a question whether they are not estopped 
from doing so by reason of their complicity in the fraud by which 
Dibble and his associates obtained possession of said road and its 
property. 

Plaintiffs further allege that by an act of the Legislature of Florida to 
amend an act to perfect the public works of the State, approved Jan- 
uary 28th, 1870, it was provided that the Governor should deliver to the 
Jacksonville, Pensacola and Mobile Railroad Company coupon bonds 

of the State of Florida tothe amount of $16,000 per mile for the 

45 whole line of road and length of road owned by or belonging 
to said Jacksonville, Pensacola and Mobile Railroad Company, 

in exchange for 1st-mortgage bonds of said railroad company; and 
by 3rd_ section of said act it is further provided that to secure the 
principal of said company bonds the State of Florida shall have by 
said act a statutory lien which shall be valid to all intents and pur- 
poses as a first mortgage, duly registered, on the part of the road for 
which the State bonds were delivered, and all the property of the 
company, real and personal, appertaining to that part of the line 
for which the State bonds were delivered, together with all the 
rights, franchises, and powers thereunto belonging, and that in case 
of failure of said company to pay either principal or interest on its 
bonds for twelve months after the same shall become due, it shall 
be lawful for the Governor to enter upon and take possession of said 
property and franchise, and sell the same at public auction, 

AG and pay the proceeds into the treasury of the State, and 
which fund is directed by said act to be applied exclusively 

to the payment of the bonds issued by the State of Florida under 
said act; and plaintiffs are informed and believe, and so allege, that 
the said company have failed to pay'the interest on said bonds for 
more than 22 months, and that the said Harrison Reed, Governor 
aforesaid, is about to enter upon and take possession of said road, 
its property and franchise, and to sell the same under the provis- 
ions of said act; that said proceedings upon the part of the Gov- 
ernor is in direct violation of the rights of the plaintiffs as _first- 
mortgage bondholders of the bonds of the Pensacola and Georgia 
railroad, and if the said Harrison Reed, Governor, is not restrained 
and enjoined by the order of this court from proceeding to take pos- 
session of and sell said road and its franchise and property, that 
plaintiffs will lose the only security which they have for the pay- 
ment of their said first-mortgage bonds. Plaintiffs allege 

47 that said act of the Legislature is in direct violation of plain- 
tiffs’ rights acquired and vested in them under the internal 
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improvement act, and that the said Harrison Reed, Governor, is 
fully apprized of said rights, and that his purposed effort to.sell the 
said road and franchise under said act will be an act of fraud upon 
the plaintiffs. Plaintiffs further allege that the Trustees of the In- 
ternal Improvement Fund of the State of Florida have recently se- 
cured the appointment of the defendant, J. C. Greeley, as receiver 
for the said Jacksonville, Pensacola and Mobile railroad, which said 
railroad extends from Lake City, in Columbia county, Florida, to 
the Alabama line westward, and includes the road. formerly known 
as the Pensacola and Georgia railroad, its property of every kind 
and incomes; that said appointment was made by the judge of the 4th 
judicial circuit of the State of Florida upon proceedings instituted by 
thesaid trustees had beforesaid Judge at the city of Jacksonville, 
48 Florida; that the said order appointing the said receiver was 
made without notice to any parties to be affected, the pro- 
ceedings being ex parte. Paintiffs allege that the said judge had no 
jurisdiction to make said order of appointment, and that the same 
is null and void; that no part of the said line of the Jacksonville, 
Pensacola and Mobile railroad is within the limits'of the 4th judi- 
cial circuit aforesaid ; that the said railroad company has and had 
no residence within the limits of the 4th judicial circuit, its residence 
being within the 2nd judicial circuit of Florida; that the said order 
of the said judge was granted and made in the exercise of an unau- 
thorized and usurped power; that the said Greeley, by virtue of said 
pretended order, is seeking to possess himself of said railroad and 
property as against Francis B. Papy, who is in actual possession of 
the same, having been appointed receiver at the suit of some of the 
holders of said first-mortgage bonds; that in this effort he is 
49 abetted and sustained by said court, said trustees, and said 
Harrison Reed, Governor, ete. Plaintiffs allege that the pur- 
pose of the trustees, who are the plaintiffs in the said suit, is to per- 
petrate a deliberate injustice and fraud upon them, and that such 
purpose must be evident, in view of their fraudulent misdoings, and 
the further fact that although they pretend that the object of their 
proceedings aforesaid is to secure the 1st-mortgage bondholders of 
the Pensacola and Georgia and Tallahassee Railroad Companies, they 
are acting in direct opposition not only to the interests of said bond- 
holders, but also to their declared wishes, frequently expressed to 
the said trustees; that by their original bill, as filed in the cireuit 
court of Duval county on the 25th day of March, A. D. 1872, although 
the said trustees used the name of the State of Florida in the title of 
said cause, vet its sole object was to constrained the payment of the 
said balance of the purchase-money of the said Pensacola & Georgia 
and Tallahassee railroads; that thus the said bill, as originally 
50 filed during the administration of de facto Governor Day, 
seemed, by its allegations and prayers, to contemplate a legiti- 
mate discharge of the duty by the said trustees in enforcing the col- 
lection of said balance for the purpose of applying it to the payment 
of said bonds; all of which will more fully appear by reference to 
said original bill, a copy of which is hereto annexed, marked Ex- 
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hibit D, which your orators pray may be taken as part and parcel 
of this their bill of complaint, with the usual liberty of reference. 
But your orators further show that on June 22nd, A. D. 1872, the 
said Day having been displaced, the said Harrison Reed having 
been restored to the gubernatorial chair of Florida, the person el of 
said Board of Trustees having been thereby changed, three of their 
number, that is to say, the said Harrison Reed, J. S. Adams, and J. 
P. C. Emmons, the remaining two of said board having declined, as 
your orators are informed and believe, to act with them, filed 
51 an amendment to the said original bill, entirely changing the 
character and objects of the same; that by it the collection of 
the said unpaid balance of purchase-money for the said Pensacola 
and Georgia and Tallahassee railroads and property is almost 
wholly disearded from view; that the sole rights which seemed to 
be urged in the allegations and embraced in the Lite hae of said 
amendment are rights alleged as existing in the said The State of 
Florida, which State was not a real party to the said original bill, as 
by reference thereto will clearly appear, and was not made a party 
to said bill by any prayer in said amendment; and that while said 
original bill prayed judgment of the court against the Jacksonville, 
Pensacola and Mobile Railroad Company for the sum of five hun- 
dred and seventy-two thousand dollars, the same being about the 
amount of said unpaid balance of said purchase-money, with inter- 
est thereon to date of filing said bill, the said amendment 
52 prays that said railroad may be sold not to: pay such judg- 
ment, but subject to the same rights of the Trustees of the In- 
ternal Improvement Fund, under said act of 1855, that heretofore 
existed to enforce the payment to the fund from said road, as well as 
what may hereafter fall due, according to the terms of said act of 
1855. In short, that said pretended amendment is, in its parties, in 
its recitals, and in its prayers, a new and. original bill, not simply 
inconsistent with the bill filed on the said 25th March, 1872, but 
contravening its entire equity, assuming said last-mentioned bill to 
have been exhibited by the said trustees with an honest purpose to 
discharge their said trust; all of which will more fully appear by 
reference to said original bill in connection with the said so-called 
amendment, a copy of which is hereto annexed, marked Exhibit E, 
to which your orators pray the usual liberty of reference. 
And your orators, the said plaintiffs, further show, from 
53 information and belief, that said so-called amendment was 
gotten up by the said Harrison Reed, J. 8. Adams, and J. P. 
C. Emmons, in combination and confederation with others, to per- 
petrate a gross fraud upon your orators, as well as upon other per- 
sons whom they have undertaken to make parties defendant thereto; 
that on the — day of July, A. D. 1872, Converse L. Chase, Francis 
H. Flagg, and C. C. Smith, three of said defendants, presented their 
petition to the said circuit court for Duval county, praying that the 
venue for the trial of said cause might be changed, alleging their fear 
and belief that they could not receive a fair trial in said court be- 
cause the judge of the same, to wit, the Honorable F. J. Wheaton, 
was interested in the said suit and prejudiced against them, their 
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rights and interests; that the said Reed, Adams, and Emmons had 
combined and confederated with divers persons to ‘secure from the 
said judge of the said court such orders and decrees and pro- 
54 ceedings affecting the Jacksonville, Pensacola and Mobile rail- 
road, its franchises, rights, and ap-urtenances, as would carry 
out the designs and purposes of the said plaintiffs so conspiring ; 
that the said F. J. Wheaton, judge as aforesaid, had agreed to and 
could make any and every such order as might be necessary to ac- 
complish the purposes of the said confederation, without regard to 
the law and in violation of the practice of the court, and to the prej- 
udice and total destruction of the rights and interests of said peti- 
tioners; that, in fact, the said judge, in pursuance of said plan, had 
already granted extraordinary orders, and tolerated and encouraged 
strange and unusual practices; that they, the said petitioners, had 
been informed that the said Adams and the said Reed were to re- 
ceive, as a reward for the services to be rendered by them, stock in 
the new corporation to be ‘ormed by the conspirators aforesaid, and 
that the said Emmons (who, as your orators aver, was not only him- 
self one of the Trustees of said Internal Improvement Fund, 
5D and by his single vote, uniting it with the votes of said Reed 
and said Adams as against said Gamble and Conover, had 
procured the filing of ‘said so-called amended bill, but had also ap- 
pointed himself by the same means to be solicitor for the said pre- 
tended plaintiffs at a time when he was actually the attorney em- 
ployed by contract of several of the said defendants) had already been 
paid the sum of two thousand dollars, and was to receive the further 
sum of eight thousand dollars to secure the sale of the said road to 
the parties, and upon terms acceptable to the parties confederating 
as aforesaid ; that the said Emmons, at the time of filing the said so- 
called amendment and obtaining the order of the said judge for : 
further injunction and for the appointment of receiver granted by 
him thereon, was known to the said judge as attorney of record for 
the said Jacksonville, Pensacola and Mobile Railroad Company, he, 
the said judge, having previously ordered the receiver ap- 
56 pointed under said original bill to pay to the said Emmons 
the sum of five thousand five hundred and five dollars and 
fifty-two cents as attorney for said railroad company, which said pe- 
tition was verified by the said petitioners; all of which will more 
fully appear from a copy of the,same hereto annexed, marked Ex- 
hibit ', which your orators pray may be taken as part and parcel of 
this their bill of complaint, with the usual liberty of reference. 

And your orators further show that attached to said petition, as 
exhibits, or filed in court as evidence in support of the same, were 
affidavits of various parties, and exemplified copies of the orders 
granted by the said Judge Wheaton during the previous history of 
the said cause. That the order of May 22nd, 1872, by which the 
said receiver was directed to pay the said large sum of five thousand 
five hundred and five dollars and fifty-two cents to the said Emmons, 

as attorney for the said J., P. & M. Railroad Company, is al- 
oF leged to have been granted “on proof of assent of both parties 
in said suit.” That on the 25th day of said month of May, 
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upon the petition of the said Milton S. Littlefield, as president of the 
said J.,P.& M. Railroad Company, it was ordered by the said judge 
that the said received should pay to D. P. Holland, Esq., one thou- 
sand dollars retainer as counsel for said company, and that so much 
of the petition as prayed for the payment to him of five hundred 
dollars per month be reserved until the further order of the court. 
That on the 30th day of May, upon petition of the said Littlefield, 
it was ordered that the said receiver should pay to him so much 
money as he might be entitled to for his salary during said month of 
May. That on the 12th day of June thereafter, upon the petition of 
A. A. Knight, it was ordered by the said judge that the said receiver 
should pay to him, the said Knight, four thousand four hundred and 
twenty-five dollars, claimed to be due to him by the said Jackson- 

ville, Pensacola and Mobile Railroad Company for professional 
58 services from January Ist, 1871, to January Ist, 1872; all of 

which will more fully appear from said orders and affidavits, 
copies of which are hereto annexed, marked Exhibit G, to which 
your orators pray the usual liberty of reference. | 

And your orators further show that while these orders for the pay- 
ment of such large sums of money for fees for the counsel of the 
principal party defendant in said cause for professional services 
which had been previously rendered, the employees and laborers of 
said road were left unpaid, as your orators are informed and do 
verily believe, to the great damage and danger of the said railroad 
property and its income. | 

Your orators submit that said orders constitute a most unwar- 
rantable and fraudulent application of moneys which had been 
brought into the registry of the court for the payment of the bonds 
held by your orators and others. That said orders were obtained 
and granted by fraudulent combination and collision between the 
said plaintiffs and the said Littlefield and others of said defendants, 

at present unknown to your orators and the said judge. That 
oo H. Bisbee, Esq., who filed the original bill, having been sup- 

planted in his position as Attorney General by the said Em- 
mons, seems, with his associate counsel, to have retired from the rep- 
resentation of said cause. That no notice seems to have been served 
upon them of the applications to be made for said orders, and your 
orators aver that no such notice was given. That the said Emmons, 
being the Attorney General, seems to have been récognized by the 
said judge, as counsel for plaintiffs, while he was also counsel for 
said railroad company, and as such was greatly profiting by the 
spoil-ation of said trust fund. 

And your orators further show that one of their number, the said 
James Hunter, having been advised of the said proceedings of said 
judge and court, as herebefore set out, sought, on the 10th day of 
July, 1872, to be made a party plaintiff in said cause upon the 
ground that he was one of said bondholders, and therefore interested 

in the said suit; that by order of his honor W. P. White, who 
60 had been assigned to hold said court temporarily in the place 
of the said Judge Wheaton, he was made a party; that there- 
upon, having filed the requisite affidavit, he presented his petition 
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to remove the said cause to the circuit court of the United States for 
the northern district of Florida, in accordance with the statutes of 
the United States for such case made and provided; that thereupon 
the solicitor who was temporarily representing the said Emmons 
and the said The Trustees, ete., opposed the granting of the prayer of 
said petition, and moved to set aside the order of his honor Judge 
White making said Hunter a party upon the ground that Judge 
White had no jurisdiction or authority to make such order, the time 
for which he was so assigned, as aforesaid, having expired, and Judge 
Wheaton being the true and only judge of said court; that the dis- 
cussion upon said petition for removal continued until the evening 
of Friday, July 12th, 1872, when the said Judge White adjourned 
the court to nine o'clock the next morning; that after said 
61 adjournment, as your orators are informed and do verily be- 
lieve, and so allege, the said Judge White communicated to 
the said Judge Wheaton his conclusion to grant an order to remove 
the said cause to the said United States circuit court; that on the 
next morning, without any intimation to the said Judge White of 
his intention, before Judge White had reached the court-room, and, 
as your orators are informed and believe, probably before the arrival, 
certainly not an instant later than the arrival, of the said hour of 
nine o’clock, with no one present except the ofticers of the said court, 
the said solicitor, representing the said Emmons and the said trus- 
tees, and himself, the said Judge Wheaton resumed the said bench, 
opened the said court, and adjourned it to the morning of Tuesday 
following; that on said Tuesday morning, after announcing his in- 
tention to hear none of the motions that had been made in said 
cause, nor any others that might be made, he adjourned his said 
court sine die. | 
And your orators submit that the said Judge Wheaton 
62 could not thus resume his position without denying the right 
and authority of the said Judge White to grant any of the 
orders or to hear any of the motions in the said cause; that he had 
thus resumed lis position at the instigation of the said The Trustees, 
pretended plaintiffs, and the said pretended defendants, their econfeder- 
ates in fraud; that the proceeding was most extraordinary and revo- 
lutionary, furnishing the strongest confirmation of the truth of the 
very serious charges contained in the said petition of the said Flagg 
and others, indiéating a determination to exclude the said James 
Hunter and all other- similarly situated with himself, the real par- 
ties plaintiff to said cause, if, indeed, it deserve the title of a cause, 
from all participation in it, and the further determination to retain 
his pretended jurisdiction of it for such purposes of corruption as 
might thereafter be effected. 
Your orators further show that repeated applications have 
been made to the said The Trustees of the Internal Improvement 
Fund, and to the said the owners of the said Jacksonville, 
63 Pensacola, and Mobile Railroad Company, to pay up the 
amount due upon the said first-mortgage bonds of the said 
Pensacola and Georgia and Tallahassee Railroad Companies, and 
more recently to allow the holders of said bonds to be made parties 
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— to the suit originally instituted as was pretended for their 
enefit, which the said trustees in equity and good conscience ought 
to have done; but now so it is, may it please your honors, that the 
said The Trustees and the said The Jacksonville, Pensacola, and Mo- 
bile Railroad Company and the said Littlefield and other defendants, 
combining and confederating as aforesaid, and with divers other 
persons at present unknown to your orators, whose names, when 
discovered, your orators pray they may be at liberty to insert herein 
with apt words to charge them as parties defendant hereto, and con- 
triving how to wrong and injure your orators in the premises, abso- 
lutely refuse to comply with such reasonable demand, but, on the 
contrary, persistently object thereto; and at times they pre- 
64 tend that the said the State of Florida isa real and not merely 
a nominal party to said bill of complaint filed in said circuit 
court of Dural county, alleding rights which sprang out of the issu- 
ing of bonds for the benefit of the said Jacksonville, Pensacola, and 
Mobile Railroad Company, und- “ An act to perfect the public works 
of the State,’ approved June 24th, 1869; whereas your orators 
charge that at the time of the passage of said act the Legislature 
and the Governor of the State of Florida, and all parties concerned 
therein, had full notice of all the facts and circumstances connected 
with the sale of the said Pensacola and Georgia and Tallahassee 
railroads, and recognized that the said outstanding first-mortgage 
bonds constituted an existing and prior lien upon their property, 
appurtenances, and franchises of every kind and description. 
And your orators further charge, from information and belief, 
that when said act was passed by the said Legislature it contained 
a provision that no bonds should be delivered by the said 
65 Governor until the said property to be pledged to the State 
as security therefore should be free from incumbrance of 
prior liens—that is tosay, until the said unpaid balance of purchase- 
money of the two said railroads should have been applied to the 
cancellation of the said first-mortgage bonds, and that said act after 
its passage and before its approval by the said Harrison Reed, Gov- 
ernor of said State, had been tampered with and changed; and that 
because of said fraud a bill in chancery was filed in the circuit court 
of Leon county to enjoin the Governor from issuing and delivering 
the said bonds of the State, upon which said bill an injunction was 
granted which has never been dissolved, constraining the parties 
who had obtained the passage of said act to apply for and obtain 
authority which was approved January 28th, 1870, and is entitled 
“An act to alter and amend the said act of June 24th, 1869.” 
And your orators further charge that the said Franklin Dibble 
and the said George W. Swepson, their copurchasers and con- 
66 federates to the end of complicating the matter of the said sale, 
and the transactions growing out thereof, combining and con- 
federating with the said trustees, had applied to the Legislature of 
Florida and procured the passage of an act entitled “An act for the 
relief of Franklin Dibble, A. Huling, E. M. Cheny, and their asso- 
ciates, purchasers of the railroad from Tallahassee to St. Marks, and 
of the railroad from Quincy to Lake City, incorporating the Talla- 
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hassee Railroad Company ;” that by the terms of this act the said 
Pensacola and Georgia and Tallahassee railroads were both merged 
into one under the name of the Tallahassee railroad. But your 
orators charge that altho’ the said Swepson, Dibble, and their asso- 
ciates were seeking to perpetrate a gross fraud upon your orators 
and others, the holders of the said outstanding first mortgage bonds; 
yet the said legislature, distrusting, as your orators believe, the re- 
port of the said trustees, and the actings and doings of the said par- 
' ties in possession of the property, inserted as a condition in 
67 the said act of incorporation the following words, to wit: 
“With the right to hold and enjoy the said railroads under 
the name of the Tallahassee Railroad Company, subject to the con- 
ditions annexed to the sale of said roads by the Trustees of the Inter- 
nal Improvement Fund.” 

Your orators charge that the conditions annexed to the sale of the 
said railroads embraced the payment in cash of the entire purchase- 
money bid therefor, and that the failure of said purchasers to pay 
the said sum of four hundred and seventy-two thousand dollars was 
at the time of passage of all of the acts referred to well known to the 
said Legislature, to the said Governor, who was himself a trustee and 
had taken part in said’ fraud and was notorious to the world; that 
said government of Florida could pass no act, and could do nothing 
under any such act if passed, to create a paramount lien to the lien 

now asserted by your orators, or 1n any wise to impair their 
68 right or to embarras- its assertion. Any such act would be an 

act impairing the obligation of a contract, would be uncon- 
stitutional, null, and void. 

At other times the said defendants pretend that under the provis- 
ions of the act of January 6th, 1555, your orators can assert no right 
except as against the internal improvement fund of Florida for the 
payment of the coupons upon their said bonds which have fallen, 
and as they sha!! hereafter fall, due; that your orators cannot claim 
payment of the principal of the bonds until the bonds themselves 
shall fall due; that under section 3rd of said act it is the right and 
duty of the trustees to collect the purchase-money for any railroad 
which they are thereby authorized to sell, and that after the same 
shall have been collected it is a matter of discretion with them 
whether to apply it to the cancellation of outstanding bonds or to 
incorporate 1t with the sinking fund provided by said act for the 

eventual payment of the bonds themselves; whereas your 
69 orators charge that all the bonds issued by any railroad com- 

pany under the provisions of said act having been made by 
its terms—‘“a first lien or mortgage on the road-bed, iron, equip- 
ments, workshops, depots, and franchises”—and it having been far- 
ther provided that upon failure of any such railroad company to 
comply with the conditions of said act as to the payment of interest 
upon said bonds, the whole of its said property should be seized and 
sold, and the said Pensacola and Georgia railroad having been so 
seized and sold for more than sufficient to pay all of its said first- 
mortgage bonds, the purposes of the act in the creation of said sink- 
ing fund had been fully complied with; it had become wholly un- 
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necessary to maintain longer a sinking fund ; the trust of the said 
trustees had been executed, so far as regarded said sinking fund; 
the said purchasers had been relieved by the results of the sale from 
the semi-annual payment of one-half of one per cent. toward 
70 the creation of said sinking fund. Your orators and others, 
the holders of said bonds, had a right to demand payment of 
the same from the proceeds of said sale. The internal improvement 
fund of Florida had been relieved from the payment of the coupons 
of said bonds thereafter falling due: and any agreement entered 
into by the said trustees with the said purchasers to substitute the 
payment of the one-half of one per cent. semi-annually to the sink- 
ing fund for the actual payment in cash of any —— of said pur- 
chase money was a palpable violation of said law, was a flagrant 
breach of their said trust, and was a gross fraud- upon your orators 
and others, the said holders of bonds, as well as upon the said inter- 
nal improvement fund and all persons interested therein, and even 
upon the State of Florida itself. 
Your orators further charge that even if the duties and rights of 
parties were less obvious under the said law of 1855, the said 
71 trustees and the said purchasers, and all persons claiming 
under them, are estopped by their own acts from denying 
that the said balance of said purchase-money was to be received not 
to be incorporated into the said sinking fund, but to be applied to 
the payment of the said outstanding bonds both of the said Pensa- 


cola and Georgia and Tallahassee Railroad Companies, the said The 


Trustees by their said resolution of the said 8th day of April, A. D. 
1869, appointed the said George W. Swepson to be their financial 
agent to receive said unpaid a of purchase money, and toapply 
it to the payment of said bonds, and by the act of the said Almon 
R. Meek, one of their number, their agent and attorney in handling 
the said check of the said Franklin Dibble to the said George W. 
Swepson, appointed financial agent as aforesaid, and to be applied 
as aforesaid ; and the said George W. Swepson and the said Franklin 

Dibble and associates, and all igen claiming under them 
72 by the act of the said George W. Swepson in accepting the 

said trust and the said check, in dentroving the latter, or in 
handing it to the said Dibble to be destroyed, and in assuming to 
himself the obligation of paying the said amount to the said holders 


of bonds, receiving in consideration therefor a conveyance in trust 


of the two said railroads, and all the rights, property, and franchises 
conveyed by the said trustees to the said Dibble and associates by 
the said deeds executed on the said 8th day of April, A. D. 1869. 
And at other times the said defendants pretend that the said suit 
so pending as aforesaid in Dural county was instituted and is being 
pressed for legitimate purposes, and that the sale of said property as 
prayed by said amended bill will be promotive of the best interests 
of your orators and of all parties concerned ; whereas your orators 
charge that said amendment was gotten up for purposes the most 
fra- -dulent: that it contains allegations requisite to give juris- 
diction to the said J udge Wheaton which are not founded in 
73 fact, and which must have been known to the said trustees to 


Son 
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be false at the time they verified the said bill; that they very 
well knew that the railroad extending from Jacksonville to Lake 
City, and known as the Florida Central railroad, had never been 
consolidated with the said Jacksonville, Pensacola, and Mobile rail- 
road as provided by the act of consolidation ; that it had remained, 
as it remains still, a distinct corporation, with its own distinet or- 
ganization, president, and board of direetors, and that no part of 
said J., P., & M. railroad, composed as it is of the old Pensacola and 
Georgia and Tallahassee railroads, lies within the jurisdiction of 
the said Judge Wheaton. 

Your orators further charge that as indicated by the prayer of 
said bill the object of the said conspirators is to have said property 
sold not for the payment of said unpaid purchase money, but in lieu 
thereof simply subject to the semi-annual payment of one-half of 

one per cent. of said outstanding bonds; that their immediate 

74 and prime object is ‘> get actual possession of the property as 

| a means of ousting the jurisdiction of the United States 

courts; that to this end the said Greeley is actively at work, the said 
Reed so conspiring. 

All of which said actings, doings, and pretences of the said The 
Trustees and the said other parties defendant to this bill, and their 
contederates, tend to the manifest injury and irreparable wrong of 
your orators, who are wholly remediless at common law, and can 
only hope to obtain relief in a court of equity, where matters of 
this kind are properly cognizable. 

To the end, therefore, that the said The Trustees and the said de- 
fendants and their confederates may, upon their several and respect- 
ive corporal oaths true and perfect answers make to ali such singular 
the matters hereinbefore stated and charged as fully and particu- 
larly as if the same were hereinafter repeated, and they thereunto 

distinctly interrogated, and that not only asto the best of re- 
79 spected knowledge and remembrance, but also as to the best 

of their several and respective information, hearsay, and be- 
lief, and more especially that they may answer and set forth— 

First. Whether the various documents appended to this. bill of 
complaint as exhibits are not true copies of the originals, and whether 
the said originals were not executed, delivered, filed, verified, and 
granted in manner and form and under circumstances as are herein- 
before explicitly set out? Whether the said Almon R. Meek did 
nof himself prepare the said deed of conveyance made and executed 
by the said Francis Dibble and associates to the said George W. 
Swepson on the 22rd day of April, A. D. 1869? If vea, let the said 
defendant Meek state who signed the said deed, and when and where 
it Was signed and delivered, and in presence of whom. Should the 
said defendant Meek reply that he did not himself draw up the said 
deed, let him state whether he has not so said, and when, where, and 
to whom. Let him state who drew up said deed, and whether it 

was not executed and delivered on the said 22nd day of April, 
70 1869. : 3 
! And that an account may be taken, under decree of this 
Mae Ey of what is due, principal and interest, upon the said _first- 
M 
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mortgage bonds of the Pensacola and Georgia and Tallahassee Rail- — 
road Comprnies; that the said railroads, with all of their property, 
by whatsoever name the said roads may now be known, may be 
sold by decree of this honorable court through such person and in 
such manner as to the court may seem best, and the proceeds real- 
ized from said sale to be applied to the payment of the said first- 
mortgage bonds held by your orators, and by such others as may in 
due form become parties to this suit, and also to the payment of the 
expenses of this litigation; and that, i in the event there shall be an 
excess after payment of said bonds and expenditures, such excess be 
paid to such person or corporation owning the said railroads; but if 
the said railroads and property do not sell for a sum sufficient to 
pay the balance due upon the purchase-money, then the purchasers 
to take the said property subject to the semi-annual pay- 
77 ment of one per cent. to the said sinking fund until said 
outstanding bonds shall have been paid; that the said The 
Jacksonville, Pensacola and Mobile Railroad Company, the said 
Milton S. Littlefield, Harrison Reed, Simen B. Conover, “Robert H. 
Gamble, J. T. Adams, Frank W. Webster, Almon R. Meek, and J. 
P. C. Emmons, Jo’ intly and severally, may by decree of this honor- 
able court be ordered and directed to pay the full amount that may 
be necessary to meet the principal and interest of said bonds, and the 
expenditures of this litigation; that a fit and proper person may 
be appointed receiver to take possession, custody, and control of the 
said Pensacola and Georgia and Tallahassee railroads, with all their 
property, to manage, operate, and control the same, to collect the re- 
ceipts and incomes thereof, and to pay over the same into the regis- 
try of the court, under its direction, and until its further orders 
“And that fn the meantime the said Reed, Adams, and Emmons, 
and the said Trustees of the Internal Improvement Fund of 
78 Florida, be enjoined and restrained from proceeding with 
their suit in the fourth judicial circuit of Florida, and from 
meddling in any way with the said railroad or its property; that 
the said Harrison Reed be enjoined and restrained from doing any 
act whatsoever looking to the seizure and sale of said railroads and 
property ; and that the said J. C. Greeley, his agents and servants, 
be enjoined and restrained from attempting to take possession of 
said railroads, and from intermeddling with or exercising any au- 
thority whatever over them and their property, under the said pre- 
tended order of the said Judge Wheaton appointing him, the said 
Greeley, to be receiver as aforesaid; and that your orators may have 
such other further or different relief in the premises as to the court 
shall seem equitable and just, with the costs and expenditures of 
this litigation. 
May it please your honors to grant to your orators the writ of in- 
junction to be directed to the said defendants as hereinbefore 
79 named, enjoining and and restraining each of them in man- 
ner and form as hereinbefore prayed for; and that a tempo- 
rary injunction to the same effect may be issued so restraining the 
said defendants until further order of this court. May it please 
your honors also to grant to your orators the writ of subpoena to be 
4—155 
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directed to the said Harrison Reed, J. S. Adams, J. P. C. Emmons, 
Simon B. Conover, Robert H. Gamble, Trustees of the Internal Im- 
provement Fund of Ilorida, and the Trustees of the Internal Im- 
provement Fund of Florida,and to the Jacksonville, Pensacola and 
Mobile Railroad Company, and also to the said Almon R. Meek, J. 
H. Gardner, D. G. Ambler, Converse 8. Chase, Francis H. Flagg, 
Frank W. Webster, F. Dibble, A. Huling, E. M. Cheny, and John C. 
Greeley, commanding them ata certain day and under a certain 
pain personally to be and appear in this honorable court, and then 
and there to answer the premises, and to perform and abide such 
order and decree therein as to this court shall seem meet. 
JACKSON, LAWTON & BASSENGER, 
Compl’ts’ Solicitors. 


SO Unirrep STATES oF AMERICA, 
Southern District of Georgia: 

You, John M. Guerrard, do solemnly that the contents of the fore- 
going bill of complaint, so far as they relate to your own act and 
de ed, are true; so far as they relate to the act and deed of any other 
person, you believe them to be true. So help you God. 


JOHN M. GUERRARD. 
Sworn to and subscribed before me, this 22d day of July, A. D. 


[SEAL. | JAS. McPHERSON, 
U.S. Comm’r, So. Dist. of Georgia. 


81. [Indorsed:] In U. S. circuit court, northern dist. of 

Florida. Edward ©. Anderson, Jr., e¢ al., complainants, vs. 
Harrison Reed ef al., trustees, et al., and The Jacksonville, Pensacola 
and Mobile Railroad Company, def’ts. Filed July 24th, 1872. J. 
Ki. Townsend, clerk. Jackson, Lawton & Bassenger, compl ’ts’ solic- 
1tors. 


$2 The President of the United States of America to Robert H. 
Gamble, citizen and resident of the State of Florida, Greet- 
ing: 

g: 


You are hereby commanded, and strictly enjoined, that, laying 
aside all business, and notwithst unding any excuse, that you be and 
appear before the judge of the circuit court of the United States, Sth 
circuit and northern district of Florida, on the first Monday in Sep- 
tember next, being the 2nd day thereof next, wherever the court 
shall be, to answer to a bill of complaint exhibited against you in 
the said court by Ek. C. Anderson, Jr., et al., complainants, a citizen 
and resident of the St ite of Georgi: 1 & Pennsylvania, and to do fur- 
ther and receive what said court shall have considered in that be- 
half, and this you are not to omit under a penalty upon you of one 
thousand dollars. 

Witness, the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at the city of Jacksonville, in 
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said district and circuit, and the seal of said court, this 24th day of 


July, A. D. one thousand eight hundred and seventy-two. 
[SEAL. ] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts Sol. 


Memorandum. 


The above-named defendant will take notice, unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree 


entered accordingly. 
J. E. TOWNSEND, Clerk. 


You will please take notice that you are to enter your appearance 
in this suit in this office on or before the day of which this writ is 
returnable, otherwise the bill may be taken pro confesso. 

| J. Ek. TOWNSEND, Cle. 
July 24th, 1872. 


83 [Endorsed:] No. 10. In the United States circuit court, 
fifth circuit, northern dist. of Florida. Edward C. Anderson 
et al. complainants, vs. Harrison Reed et al., trustees, et al., & the 
Jacksonville, Pensacola Railroad Company, defts. Subpoena in 
chancery. Issued 24th July, 1872. Returnable 2nd Sept., 1872. 
Returned and filed 27th July, 1872. J. E. Townsend, cl’k. Jack- 
son, Lawton & Bassenger, compl’ts’ solicitors. | 


TALLAHASSEE, FLA., July 26, 1872. 
Served a true copy of the within subpoena on Robt. H. Gamble, 
by leaving a true copy thereof at his place of business with Wm. 
McIntosh, and explaining to him the contents thereof, R. H. Gamble 
not being within the northern dist. of Fla. - 
SHERMAN CONRAD, 
U. 8. Marshal, 
Per S. L. TIBBITTS, D’p’y. 
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84 The President of the United States of America to John S. 
Adams, citizen and resident of the State of Florida, Greet- 
ing: 

You are hereby commanded and strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on first Monday in Septem- 
ber next, being the 2nd day thereof next, wherever the court shall 
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be, to answer to a bill of complaint exhibited against you in the said 
court by E. C. Anderson, Jr., et al., complainants, a citizen- and resi- 
dent- of the State of ,and to do further and receive what said 
court shall have considered in that behalf, and this you are not to 
omit under a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and circuit, and the seal of said Court, this 24th day of July, 
A. D. one thousand eight hundred and seventy-two. 


[SEAL. ] J. E. TOWNSEND, Clerk. 
JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville afore- 
said, on or before the day to which the above is returnable, the com- 
plaint will be taken against him as confessed and a decree entered 
accordingly. 


J. E. TOWNSEND, Clerk. 


You will please take notice that you are to enter your appearance 
in this suit 1n this office or or before the day of which this is return- 
able. Otherwise the bill may be taken pro confesso. 


J. Ek. TOWNSEND, CUE. 


[Endorsed:] No. 10. In the United States cireuit court, fifth cir- 
cult, northern dist. of Florida. Edward C. Anderson, Jr., et al., com- 
plainants, vs. Harrison Reed et al., trustees et al., & the Jacksonville, 
Pensacola, and Mobile Railroad Company et al. Subpoena in ehan- 
cery. Issued 24th July, 1872. Returnable 2d September, 1872. 
Returned and filed July 27th, 1872. J. E. Townsend, el’k. Jackson, 
Lawton & Bassinger, complainants’ solicitors. 


85 Served a true copy of the within writ of subpcena upon 
John S. Adams at Jacksonville, within the northern dist. of 
Florida, this, the 24th July, A. D. 1872. 
S. CONANT, 
U. S. Marshall. 


86 The President of the United States of America to Ossian B. 
Hart, trustee of the internal improvement fund of the State 
of Florida, a citizen and resident of the State of Florida, Greeting: 


You are hereby commanded and strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you be and 
appear before the Judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in Oc- 
tober, being the seventh day thereof next, wherever the court shall 
be, to answer toa bill of complaint exhibited against you in the said 
court by I. C, Anderson, Jr., e al., for and in behalf of himself and 
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others, the holders and owners of the first-mortgage bonds of the 
Pensacola and Georgia Railroad Company, citizen and resident of 
the State of Georgia, and to do further and receive what said court 
shall have considered in that behalf, and this you are not to omit 
under a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 


district and circuit, and the seal of said court, this — day of ; 
A. D. one thousand eight hundred and , | 
[L. s.] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville afore- 
said, on or before the day to which the above is returnable, the com- 
plaint will be taken against him as confessed and a decree entered 


accordingly. 
J. E. TOWNSEND, Clerk. 
A true copy. | 
87 [Endorsed:] No. 10. In the United States circuit court, 
fifth cireuit, northern dist. of Florida. Edward C. Ander- 
son, Jr., et al. vs. Ossian B. Hart, The Gov’ner, e¢ al. Subpoena in 
chancery. Issued Sep-. 6th, 1873. Returnable Oct. 7, 1873. Re- 


turned and filed 18—. Jackson, Lawton & Bessinger, T. W. 
Brevard, solicitors for compl'ts. : 


88 The President of the United States of America to Marcel- 
lus L. Stearnes, Lieut’ant and Acting Gov’n’r of the State 
of Florida, citizen and resident of the State of Florida, Greeting : 


You are hereby commanded, and strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 
5th circuit and northern district of Florida, on the first Monday in 
October, being: the seventh day thereof next, wherever the court 
shali be, to answer tu a bill of complaint exhibited against you in the 
said court by E. C. Anderson, Jr., e¢ al., for and on behalf of himself 
and others, the holders and owners of the first mortgage bonds of the 
Pensacola and Georgia Railroad Company, citizen and resident of 
the State of ,and to du further and receive what said court shall 
have considered in that behalf, and this you are not to omit under 
a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at the city of Jacksonville, in 


ao 


090 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 
said district and circuit, and the seal of said court, this 6th day of 
September, A. D. one thousand eight hundred and seventy-three e. 


[SEAL. | J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 


BREVARD & WALKER, 
Complts’ Sol. 


Memorandum. 


The above-named defendant will take notice, unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree en- 


tered accordingly. 


J. E. TOWNSEND, Clerk. 


[Endorsed :] No. 10. In the United States circuit court, 

89 fifth circuit, northern dist. of Florida. Edward C. Anderson, 

Jr., et al. vs. Ossian B. Hart, the Gow’ner, et al. Subpoena in 

chancery. Issued Sep. 6th, 1875. Returnable, 7 October, 1873. Re- 
turned and filed Sept. 10, 1873. J. E. Townsend, el’k. 


Served a true copy of the within writ of subpoena upon Marcellus 
L.’Stearnes, Lieutenant and Acting Governor of the State of Flor- 
ida, at Tallahassee, within the northern dist. of Florida, this the 
Sth Sept., A. D. 1873. 

Service, 2.00. 

S. CONANT, 
U.S. Marshall. 
Per THOS. McMURRY. 


90) The President of the United States of America, to William 
A. Cock, Attorney General of the State of Florida, citizen 
and resident of the State of Florida, Greeting : 

You are hereby commanded, and _ strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 5th 
eircult and northern district of Florida, on the first Monday in Oc- 
tober, being the seventh day thereof next, wherever the court shall 
be, to answer to a bill of complaint exhibited against you in the 
said court by E. C. Anderson, Jr., e¢ al., for and in behalf of himself 
and others, the holders and owners of the first mortgage bonds of 
the Pensacola and Georgia Railroad Company, citizen and_ resident 
of the State of Georgia, and to do further and receive what said 
court shall have considered in that behalf, and this you are not to 
omit under a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
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district and circuit, and the seal of said court, this 6th day of Sep- 
tember, A. D. one thousand eight hundred and seventy-three. 
[SEAL. ] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts’ Sol. 


Memorandum. 


The above-named defendant will take notice, unless he shall en- 
ter his appearance in the clerk’s office of said court at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree en- 


tered accordingly. 7 
J. E. TOWNSEND, Clerk. 


[Endorsed :] No. 10. In the United States circuit court, 

9] fifth circuit, northern dist. of Florida. Edward C. Anderson, 

Jr., et al. vs. Ossian B. Hart, the Gov’ner, e al. Subpoena in 

chancery. Issued 6th Sept., 1873. Returnable 7th Oct.,1873. Re- 
turned and filed Sep. 12,1873. J. E. Townsend, cl’k. 


Served a true copy of the within writ of subpoena upon W. A. 
Cocke, Att’y Gen’l of the State of Florida, at Tallahassee, within the 
northern dist. of Florida, this the 11th Sept., A. D. 1873. 
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| S. CONANT, 
U. S. Marshall. 
92 The President of the United States of America to Milton S. 


Littlefield, president of the Jacksonville, Pensacola and 

Mobile Railroad Company, citizen and resident of the State of 

Florida, Greeting : 

You are hereby commanded and strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you be aad 
appear before the judge of the circuit court of the United States, 
Sth circuit and northern district of Florida, on the first Monday in 
September next, being the 2nd day thereof next, wherever the 
court shall be, to answer to a bill of complaint exhibited against 
you in the said court by E. C. Anderson, Jr., et al., compiainants, a 
citizen- and resident-of the State- of Georgia & Pen-sylvanie, and to do 
further and receive what said court shall have considered in that 
behalf, and this you are not to omit under a penalty upon you of 
one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at the city of Jacksonville, in 
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said district and circuit, and the seal of said court, this 24th day of 


July, A. D. one thousand eight hundred and seventy-two. 
[sEAr. ] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts’ Sol. 


Memorandum. 


The above-named defendant will take notice, unless he shall enter 
his appearance in the clerk’s office of said court, at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed, and a decree en- 
tered accordingly. 


J. E. TOWNSEND, Clerk. 


You will please take notice that you are to enter your appearance 
in this suit in this office on or before the day of which this writ is 
returnable; otherwise the bill may be taken pro confesso. 

J. E. TOWNSEND, CU%. 

July 24th, 1872. 


93 [Endorsed :] No. 10. In the United States circuit court, fifth 

circuit, northern dist. of Florida. Edward C. Anderson, Jr., et 
al., complainants, vs. Harrison Reed et. al., Trustees et al., and the Jack- 
sonville, Pensacola and Mobile "Road Companyany et al., def’ts. 
Subpeena in chancery. Issued 24 rag! 1872. Returnable 2 Sep., 
1872. Returned and filed July 27th, 1872. J. E. Tow nsend, cl’k. 
Jackson, Lawton & Bassinger, compl’ts’ solicitors. 


Served a true copy of the within writ of subpcena upon 
Milton 8S. Littlefield, pres’t of the Jacksonville, Pensacola and 
Mobile Railroad Company, at the office of the said company at Jack- 
sonville, within the northern dist. of Fla., this the 24th July, A. D. 
1872. 

Service, 2.00. 

S. CONANT, 
U. S. Marshall. 


Q4 The President of the United States of America to The Trustees 
of the Internal Improvement Fund of the State of Florida, 
citizen- and resident- of the State of Florida, Greeting: 


You are hereby commanded and strictly enjoined that, laving 
aside all business} and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 
Sth circuit and northern district of Florida, on the first Monday in 
September, being the 2nd day thereof next, wherever the court shall 
be, to answer to it bill of complaint exhibited against you in the 
said court by E. C. Anderson, Jr., et al. , complainants, a citizen- and 

resident- of the State- of Georgia & Pen-sylvanie, and to do further 
and receive what said court shall have considered in that behalf, 
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and this you are not to omit under a penalty upon you of one thou- 
sand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at the city of Jacksonville, in 
said district and circuit, and the seal of said court, this 24th day of 


July, A. D. one thousand eight hundred and 
[SEAL. ] / J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl’ts’ Sol. 


Memorandum. 


The above named defendant will take notice, unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville 
aforesaid on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed, and a decree en- 


tered accordingly. 
J. E. TOWNSEND, Clerk. 


You will please take notice that you are to enter your appearance 
in this suit in this office on or before the day at which this writ is 
returnable; otherwise the bill may be taken pro confesso. 

: J. E. TOWNSEND, CPE. 

July 24th, A. D. 1872. 


95 [ Endorsed :] No. 10. In the United States circuit court, fifth 

circuit, northern dist. of Florida. Edward C. Anderson, Jr., e 
al., complainants, vs. Harrison Reed e¢ al., Trustees et al., & The Jack- 
sonville, Pensacol- and Mobile Road Company ef al. Subpoena in 
chancery. Issued 24th July, 1872. Returnable 2rd Sept., 1872. Re- 
turned and filed 27 July, 1872.. J. k. Townsend, cl’k. Jackson, 
Lawton & Bassinger, compl’ts’ solicitors. 


Served a true copy of the within writ of subpoena upon Har- 
rison Reed, gov’ner of the State of Florida, and chairman 
of the Board of Trustees of the Internal Improvement Fund of the 
State of Florida, at Jacksonville, within the northern dist. of Florida, 
this the 24th July, A. D. 1872. 

Service, $2.00. 

S. CONANT, 
U. S. Marshall. 


96 The President of the United States of America to Senaca O. 
Griswold, Greeting: 

You are hereby commanded and strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in Oc- 
tober, being the seventh day thereof, next, wherever the court shall 
be, to answer toa bill of complaint exhibited against you in the said 
court by E. C. Anderson, Jr., e¢ al., for and in behalf of himself and 

o—155 | 


cee Me Na ee ao an PO * 
eel See Pettey Mee). + 
baa SRO SS 


‘ 


384 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &¢., ET AL., 


others, holders and owners of the first-mortgage bonds of the Pen- 
sucola and Georgia Railroad Company, citizen and resident of the 
State of Georgia, and to do further and receive what said court shall 
have considered in that behalf; and this you are not to omit, under 
a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and circuit, and the seal of said court, this 6th day of Sep- 
tember, A. D. one thousand eight hundred and seventy-three. 


[SEAL. | J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Complts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shail enter 
his appearance in the cierk’s office of said court, at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree en- 


tered accordingly. | | 
J. k. TOWNSEND, Clerk. 


97 [Endorsed:] No. 10. In the United States circuit court, 
fifth circuit, northern dist. of Florida. Edward C. Ander- 
son, Jr., et al. vs. Ossia B. Hart, the Gow ner, e al. Subpoena in chan- 


cery. Issued Sep. 6th, 1875. Returnable Oct. 7th, 1873. 


Senaeca O. Griswold eannot be found within the northern dist. of 
Fla. 


Oct. 7th, 1878. 
S. CONANT, 


U. S. Marshall. 


98 The President of the United States of America to Charles A. 
Cowgill, Trustee of the Internal Improvement Fund of the 
State of Florida, a citizen and resident of the State of Florida, 
Greeting: | , | 
You are hereby commanded and strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you be and 
appear before the judge of the cireuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in Oc- 
tober, being the seventh day thereof, next, wherever the court shall 
be, to answer toa bill of complaint exhibited against you in the 
said court by E. C. Anderson, Jr., et al., for and in behalf of himself 
and others, the holders and owners of thé first-mortgage bonds of 
the Pensacola and Georgia Railroad Company, citizen and resident 
of the State of Georgia, and to do further and receive what said 
court shall have considered in that -ehalf; and this you are not to 
omit, under a penalty upon you of one thousand dollars. 
Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville,.in said 
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district and circuit, and the seal of said court, this 6th day of Sep- 
tember, A. D. one thousand eight hundred and seventy-three. 


[SEAL] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & W ALKER, 
Compl'ts’ Sol. | 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court, at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree en- 


tered accordingly. 
J. E. TOWNSEND, Clerk. 


99 [Endorsed :] No. 10. In the United States circuit court, 

fifth circuit, northern dist. of Florida. Edward C. Anderson, 
Jr., ef al. vs. Ossia B. Hart, the Gov’ner’ eal. Subpoena in chancery. 
Issued Sep. 6th, 1875. Returnable Oct. 7th, 1873. Returned and 
Filed Ap’]—, 1873. J. E. Townsend, cl’k. 


Served a true copy of the within writ of subpcena upon Charles 
A. Cowgill, one of the Trustees of the Iternal Improvement Fund 
of the State of Florida, this the 8th Sept., A. D. 1873. 

S. CONANT, 
U. 8S. Marshall, 
Per THOS. McMURRY, 
Deputy. 


100 ‘The President of the United States of America to Isaue Buck- 
ingham, Greeting: 

You are hereby commanded and strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in Octo- 
ber, being the seventh day thereof, next, wherever the court shall be, 
to answer toa bill of complaint exhibited against you in the said 
court by E. C. Anderson, Jr., ef al., and on behalf of himself and 
others, holders and owners of the first mortgage bonds of the Pensa- 
cola and Georgia Railroad Company, citizen and resident of the 
State of Georgia, and to do further and receive what said court shall 
have considered in that behalf; and this you are not to omit, under 
a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and circuit, and the seal of said court, this 6th day of Sep- 


tember, A. D. one thousand eight hundred and seventy-three. 
[SEAL. ] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts’ Sol. 
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Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville afore- 
said on or before the day to which the above is returnable, the com- 
plaint will be taken against him as confessed and a decree entered 


accordingly. 


J. E. TOWNSEND, Clerk. 


101 [Endorsed:] No. 10. Isaac Buckingham. In the United 
States circuit court, fifth circuit, northern dist. of Florida. 
Edward C. Anderson, Jr., al al. vs. Ossian B. Hart, the Gov’ner, et al. 
Subpoena in chancery. Issued Sept. 6th, 1873. Returnable Oct’r 
Tth, 1875. ; 
Isaac Buckingham cannot be found within the northern dist. of 
Fla. 
Oct. 7, 1875. 
S. CONANT, 
U. S. Marshall. 


102. The President of the United States of America to Harrison 
Reed, a citizen and resident of the State of Florida, Greeting: 

You are hereby commanded and _ strictly enjoined that, losing 
aside all business, and notwithst: inding any excuse, that you be and 
appear before the Judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on first Monday in Septem- 
ber next, being the 2nd day thereof next, wherever the court shall 
be, to answer to a bill of complaint exhibited against you in the said 
court by KE. C. Anderson, Jr., eé al., complainants, citizen and resi- 
dent of the State of Georgia & Pennsylvania, and to do further and 
receive What said court shall have considered in that behalf; and 
this you are not to omit, under a penalty upon you of one thousand 
doll: ars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and circuit, and the seal of said court, this 24th day of July, 
A. D. one thous and etght hundred and seventy-two. 


[SEAL. ] J. E. TOW NSIEND, Clerk. 
JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl’ts’ Sol. 
Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court, at Jacksonville afore- 
said, on or before the day to which the above is returnable, the ecom- 
plaint will be taken against him as confessed and a decree entered 


accordingly. 
J. E. TOWNSEND, Clerk. 
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You will please take notice that you are to make your appearance 
in this suit in this office on or before the of which this writ is 
returnable, otherwise the bill may be taken pro confesso. 


July 24th, 1872. 
J. E. TOWNSEND. 


103 [Endorsed:] No. 10. In the United States circuit court, 

fifth circuit, northern dist. of Florida. Edward C. Anderson, 
Jr., et al., complainants, vs. Harrison Reed, et al., trustees, et al., of the 
Jacksonville, Pensacola and Mobile Railroad Company, eé al., de- 
fendants. Subpoena inchancery. Issued 24th July, 1872. Return- 
able 2nd Sept., 1872. Returned and filed 27th , 1872. J. E. 
ry ’ ‘ . . ’ 
Townsend, cl’k. Jackson, Lawton & Bassinger, complainants’ so- 
licitors. 


Served a true copy of the within writ of subpeena upon Harrison 
Reed, at Jacksonville, within the northern district of Florida, this 
the 24th July, A. D. 1872. 

S. CONANT, 


U. S. Marshall. 
$2.00. | 


104. The President of the United States of America to John Var- 
num, Adjutant General, a citizen and resident of the State 
of Florida, Greeting: 

You are hereby commanded and strictly enjoined that, laying 
aside all business and notwithstanding anv excuse, that you be and 
appear before the Judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in Oc- 
tober, being the sixth day thereof, next, wherever the court shall be, 
to answer to a bill of complaint exhibited against you in the said court 
by E. C. Anderson, Jr., et al.,for and on behalf of himself and others, 
the holders and owners of the first-mortgage bonds of the Pensacola 
and Georgia Railroad Company, citizen and resident of the State of 
New York, and to do further and receive what said court shall have 
considered in that behalf; and this you are not to omit, under a pen- 
altvy upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and circuit, and the seal of said court, this sixth day of Sep- 
tember, A. D. one thousand eight hundred and seventy-three. 

[SEAL. ] J. E. TOWNSEND, Clerk. 

JACKSON, LAWTON & BASSINGER, 

BREVARD & WALKER, 

Compl'ts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
lis appearance in the clerk’s office of said court, at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree 
entered accordingly. 


J. E. TOWNSEND, Clerk. 
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105 | Endorsed:] No.10. In the United States circuit court, fifth 

circuit, northern dist. of Florida. Edward C. Anderson, Jr., 
et al. vs. Ossian B. Hart, the Govw’ner, et al. Subpoena in chancery. 
Issued Sept. 6th, 1873. Returnable Oct. 6th, 1873. Returned and 
filed Sep. 10th, 1875. J. E. Townsend, cl’k. 


Served a true copy of the within writ of subpcena upon John Var- 
num, Adjutant General of the State of Florida, at Tallahassee, within 
the northern district of Florida, this the 8th day of September, A. D. 
1875. 

S. CONANT, U. S. Marshall, 
By THOS. McMURRY, Deputy. 


Service, $2.00. 


106 The President of the United States of America to Charles H. 
l‘oster, Trustee of the Internal Improvement Fund of the 

State of Florida, citizen and resident of the State of Florida, 

Greeting: 

You are hereby commanded and strictly enjoined that, laying 
aside all business and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in Oc- 
tober, being the seventh day thereof, next, wherever the court shall 
be, to answer to a bill of complaint exhibited against you in the said 
court by FE. C. Anderson, Jr., et al., for and on behalf of himself and 
others, holders and owners of the first- mortgage bonds of the Pensa- 
cola — Georgia Railroad Company, citizen and resident of the State 
of Georgia, and to do further and receive what said court shall have 
considered in that behalf; and this you are not to omit, under a pen- 
alty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and circuit, and the seal of said court, this 6th day of Sep- 
tember, A. D. one thousand eight hundred and seventy-three. 


[sear] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court, at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree 
entered accordingly. 


J. E. TOWNSEND, Clerk. 


107 [ndorsed:] No. 10. In the United States circuit court, 

fifth circuit, northern dist. of Florida. Edward C. Anderson, 
Jr., ct al. vs. Ossian Lb. Hart, the Gov’ner, et al. Subpeena in chan- 
cery. Issued 6th Sept., 1875. Returnable 7th Oct., 1873. 
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Chas. H. Foster cannot be found within the northern dist. of Fla. 


Oct. 7th, 1873. : 
S. CONANT, 
U. 8. Marshall. 


108 The President of the United States of America to Dennis 
Eagan, Commissioner of Lands and Immigration, a citizen 
and resident of the State of Florida, Greeting : 


You are hereby commanded and strictly enjoined that, laying 
aside all business and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, Sth 
circuit and northern district of Florida, on the first Monday in Oc- 
tober, being the seventh day thereof, next, wherever the court shall 
be, to answer to a bill of complaint exhibited against you in the said 
court by E. C. Anderson, Jr., et al., on behalf of himself and others, 
the holders and owners of the first-mortgage bonds of the Pensacola 
and Georgia Railroad Company, citizen and resident of the State of 
Georgia, and to do further and receive what said court shall have 
considered in that behalf; and this you are not to omit, under a pen- 
alty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and circuit, and the seal of said court, this 6th day-of Sep- 
tember, A. D. one thousand eight hundred and seventy-three. 


[SEAL. | J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court, at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree en- 
tered accordingly. 


J. E. TOWNSEND, Clerk. 


109 [Endorsed:] No. 10. In the United States circuit court, 

fifth circuit, northern dist. of Florida. Edward C. Anderson, 
Jr., et al. vs. Ossia B Hart, the Gov-ner, et al. Subpoena in chan- 
cery. Issued Sept. 6th,.1875. Returnable Oct. 7th, 1873. 


Served a true copy of the within writ of subpcena upon Dennis 
Eagan, Commissioner of Lands and Immigration of the State of 
Florida, at Tallahassee, within the northern dist. of Florida, this 8th 
day of Sept., A. D. 1878 

SHERMAN CONANT, 
U. 8S. Marshall, 
Per THOS. McMURRY, Dep'ty. 
Service, 2.00. 


sshashdintith’ action antaddaaiennin aopienaeardametiiae te 
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110 The President of the United States of America to Dennis 
Eagan, Trustee of the Internal Improvement Fund of the 

State of Florida, citizen and resident of the State of Florida, Greet- 

ing: 

You are hereby commanded and strictly enjoined that, laying 
aside all business and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States , oth 
circuit and northern district of Florida, on the first Monday 1 in Uc- 
tober, being the seventh day thereof, next, wherever the court shall 
he, to answer to a bill of complaint exhibited against you in the said 
court by E.-C. Anderson, Jr., et al., for and on behalf of himself and 
others, the holders and owner- of the first- -mortgage bonds of the 
Pensacola and Georgia Railroad Company, citizen and resident of 
the State of Georgia, am? to do further and receive what said court 
shall have considered in that behalf; and this you are not to omit, 
under a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and circuit, and the seal of said court, this 6th day of Sep- 
tember, A. D. one thousand eight hundred and seventy -three. 


[sear] J. E. TOWNSEND, Clerk: 


JACKSON, LAWTON & BASSINGE li, 
BREVARD & WALKER, 
Complts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s oftice of said court, at Jacksonville 
aforesaid, on or before the day to which the above is returnable the 
complaint will be taken against him as confessed ana a decree en- 


tered accordingly. , 
J. E. TOWNSEND, Clerk. 


111 [Endorsed:] No. 10. In the United States circuit court, 
fifth circuit, northern dist. of Florida. Edward C. Ander- 

son, Jr., et al. vs. Ossian B. Hart, the Gov-ner, et al. Subpoena in 

chancery. Issued Sept. 6th, 1873. Returnable Sept. 7th, 1873. 


Served a true copy of the within writ of subpcena upon Dennis 
Eagan, one of the Trustees of the Internal Improvement Fund of 
the State of Florida, at Tallahassee, within northern district of Fla., 
this the Sth Sept., A. D. 1875. 

S. CONANT, U.S. Marshall. 
Per THOS. Mc MURRY, Deputy. 

Service, 2.00. 

112. $=‘The President of the United States of America to Ossian B. 
Hart, the Governor of the State of Florida, a citizen and 
resident of the State of Florida, Greeting : 

You are hereby commanded and strictly enjoined that, laying 


a 


aside all business, and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 
oth circuit and northern district of Florida, on the first Monday in 
October, being the seventh day thereof, next, wherever the court 
shall be, to answer to a bill of complaint exhibited against you in 
the said court by E. C. Anderson, Jr., eé al., for and on behalf of him- 
self and others, the holders and owners of the first-mortgage bond- 
of the Pensacola and Georgia Railroad Company, citizen and resi- 
dent of the State of Georgia, and to do further and receive what 
said court shall have considered in that behalf; and this you are not 
to omit, under a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district. and circuit, and the seal of said court, this 6th day of Sep- 
tember, A. D. one thousand eight hundred and seventy-three. 

[SEAL. ] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, : 
Comp’ts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville 
aforesaid on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree en- 


tered accordingly. 
J. E. TOWNSEND, Clerk. 


113 [Endorsed :] No. 10. In the United States circuit court, 
fifth circuit, northern dist. of Florida. Edward C. Anderson, 

Jr., etal. vs. Ossian B. Hart, the Gov’ner etal. Subpoena in chancery. 

Issued Sept. 6th, 1873. Returnable Oct. 7th, 1873. | 


U.S. MarsHawl’s Orrice NortTHERN Dist. FLA., 
JACKSONVILLE, FLA., Oct. 7, 1873. 
The within-named Ossian B. Hart, Governor of the State of Flor- 
ida, has not since the issuing of the within s’p’a been found within 
the State of Florida, the office of Governor being filled by Marcellus 
L. Stenes, Lieut. Governor and acting Governor. 
S. CONANT, 
U. S. Marshall. 


114 The President of the United States of America to The West- 
ern Division of the Western North Carolina Railroad Com- 
pany, citizen and resident of the State of Florida, Greeting : 


You are hereby commanded and strictly enjoined that, laying 
aside all business and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in 
October, being the seventh day thereof, next, wherever the court 
6—155 
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shall be, to answer to a bill of complaint exhibited against you in 
the said court by E. C. Anderson, Jr., e al., for and on behalf of 
himself and others, holders of the first-mortgage bonds of the Pensa- 
cola and Georgia Railroad Company, citizen and resident of the 
State of Georgia, and to do further and receive what said court shall 
have considered in that behalf; and this you are not to omit, under 
a penalty upon you of one thousand dollars. | 

Witness the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at the city of Jacksonville, in 
said district and circuit, and the seal of said court, this 6th day of 
September, A. D. one thousand eight hundred and seventy-three. 

[SEAL. | J. Lk. TOWNSEND, Clerk. 
JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl'ts’ Sol. 


Memorandum. 


The above-named defendant will take notice unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree en- 
tered accordingly. 

, J. KE. TOWNSEND, Clerk. 
115 [indorsed :] No. 10. In the United States circuit court, 
fifth circuit northern dist. of Florida. Edward C. Anderson, 
Jr., ef al. vs. Ossian B. Hart, the Gov-ner, e al. Subpoena in chan- 
cery, issued Sept. Gth, 1875, returnable Oct. 7th, 1878. 


The Western Division of the Western North Carolina Railroad 
Company, cannot any — its representatives be found within the 
northern dist. of Fla. 

| S. CONANT, 

U. S. Marshal. 


116) The President of the United States of America to Ossian B. 
Hart, Trustee of the Internal Improvement Fund of the 
State of Florida, citizen and resident of the State of Florida, 
Greeting : | 
You are hereby commanded and strictly enjoined that, laying aside 
all business and notwithstanding any excuse, that you be and appear 
before the Judge of the cireuit court of the Untted States, Sth circuit 
and northern district of Florida, on the first Monday in October, 
being the seventh day thereof next, wherever the court shall be, to 
answer to a bill of complaint exhibited against you in the said court 
by E. C. Anderson, Jr., ef al. for and on behalf of himself and others, 
the holders and owners of the first mortgage bonds of Pensacola and 
Georgia Railroad Company, citizen and resident of the State of 
Georgia, and to do further and receive what said court shall have 
considered in that behalf, and this you are not to omit undera pen- 
alty upon you of one thousand dollars. 
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Witness the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at the city of Jacksonville, in 
said district and circuit, and the seal of said court, this 6th day of 
September, A. D. one thousand eight hundred and seventy-three. 


[SEAL. ] J. E. TOWNSEND, Clerk. 


JACKSON, LAWTON & BASSINGER, 
BREVARD & WALKER, 
Compl’ts Sol. 


Memorandum. 


The above-named defendant will take notice, unless he shall enter 
his appearance in the clerk’s office of said court at Jacksonville 
aforesaid, on or before the day to which the above is returnable, the 
complaint will be taken against him as confessed and a decree en- 


tered accordingly. 
J. E. TOWNSEND, Clerk. 


117 [Endorsed :] No. 10. In the United States circuit court, 

fifth circuit, northern dist. of Florida. Edward C. Anderson, 
Jr., et al. vs. Ossian B. Hart, Gov-ner, etal. Subpoena in chancery. 
Issued Sept. 6th, 1873. Returnable 7 Oct. 1873. Jackson, Law- 
ton & Bassinger, T. W. Brevard, solicitor- for compl’ts. 


118 Witness, HARRISON acne called by. defendants, says: 


No part of a draft drawn by M.S. Littlefield, president of the J., 
P.& M. R. R. Co., upon 8. W. Hopkins & Co., of New York, for 
$227,250, money to take up the outstanding Ist mortgage bonds of 
the P. & G. and Tallahassee Railroad Companies, was ever paid by 
them to me. The $3,500 which they paid me—(here counsel for 
complainant objected to the testimony upon the grounds of its being 
irrelevant, immaterial, and not pertinent to any issue in the case. 
Objection noted. Witness proceeds)—at various times was for my 
own purposes and expenses. They paid $1,000 of this amount to 
me to defray my personal expenses in New York, with the state- 
ment that it was not fair that I should pay them myself In regard 
to the details of the balance, I have no recollection. 


HARRISON REED. 


119 [Endorsed :] Testimony of Harrison Reed, when called for 
by def’ts. Sept’r 2nd, 1875. P. p. 689 Anderson’s printed 
record. 


120 JACKSONVILLE, Fia., May 19th, 1871. 
Messrs. Hopkins & Co., No. 71 Broadway, N. Y. 

GENTLEMEN: You will deliver to Aaron Barnett, trustee created by 
certain instrument of writing, dated at Jacksonville, May 19, 1871, 
forty-four hundred and ten shares of the capital stock of the Florida 
Central Railroad Company, formerly held by Edward Houstoun, 
which are now in the hands of M. D. Papy, trustee, to be surren- 
dered by him to you upon the discontinuance of ‘certain suits now 
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pending against said Houstoun, and when you shall be fully paid for 
certain advances made by you, as per your receipt given me, dated 
April 15th, 1871. 
Very respectfully, 
(Signed) | M. 8. LITTLEFIELD. 


May 247n, 1871. 
Accepted. 
(Signed) } S. W. HOPKINS & CO. 


SAVANNAH, GA., April 14th, 1873. 
To Edward Houstoun. 
Sir: By virtue of an agreement between yourself and'S. W. 
121 Hopkins & Co., certificates of stock in the Florida Central R. 
R. Co. for 4,370 shares and 103 bonds of the Pensacola and 
Georgia R. R. Co. were deposited in trust with M. D. Papy, as speci- 
fied in said Papy’s receipt, May 19th, 1871. . Subsequently, at your 
suit, still pending, wherein said Papy is a defendant, you have caused 
said stock and bonds i« be deposited with a receiver, so as to secure 
said trusts. 

I now notify you that on the 18th day of June, 1872, M.S. Little- 
field vested said property in me, subject to said trusts, and required 
said Papy (on compliance with said trusts) to deliver possession of 
said stocks and securities to me, transfer to me being to secure L. P. 
Bayne and L. P. Bayne & Co. the amount of their claims against 
said Littlefield. 

I demand that after compliance with the conditions mentioned in 
said Papy’s receipt, you shall deliver, or cause to be delivered, said 
‘stock to me. 

(Signed) HENRY J. ROGERS, 
Trustee, Office No. 54 Broad St., N. York. 


122 (Endorsed :) 1874, October term. In the Supreme Court 

of the United States. Original No. 3. The State of. Florida, 
complainant, vs. Edward C. Anderson, Jr., et al., defendants. In 
equity. Answer of Edward Houstoun. Filed 11th August, 1874. 
Henry R. Jackson, defendants’ solicitor. 


123 [Endorsed :] Answer of Edward Houstoun, including afti- 
davit & exhibit to bill of State of Fla. Pages 465 to 473, 
printed, Anderson’s record. 


124 Answer of Edward Houstoun to Amended Bill of Complaint. 
In the Supreme Court of the United States. In Equity. 


THE STATE oF FLoripa, Complainant, 
and 
Epwarp C. ANDERSON ef als., Def’ts. - 


The answer of Edward Houstoun to the amendment of the bil] of 
complaint filed in the above entitled cause by the said complain- 
ant: 


The defendant saving and reserving to himself, now and at all 
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times hereafter, all benefit and advantage of exception which can or 
may be taken to the said amended bill of the said complainant for 
answer thereto, or unto so much and such parts thereof as this de- 
fendant is advised is or are material for him to make answer unto, 
answering, says: He admits it to'be true that on the 13th day of 
May, in the year 1870, Milton 8S. Littlefield contracted to purchase 
from him certain stock in the Florida Central Railroad Company, 
and also bonds of the Pensacola and Georgia and Tallahassee 
125 Railroad Companies, issued under the said internal improve- 
ment act of January 6th, 1855, amounting upon their face to 
one hundred and three thousand dollars, and that a the said Lit- 
tlefield, did place in the hands of this defendant, as collateral secu- 
rity for the payment of a draft drawn by him for the purchase-money 
of the same upon S. W. Hopkins & Co., of the city of New York, a 
certificate of stock for three thousand three hundred and ten shares 
in said Florida Central Railroad Company; but this defendant al- 
leges that he retained in his own hands the said railroad bonds and 
the said railroad stock so contracted to be sold by him until, the 
purchase-money contracted to be paid for the same should be actu- 
ally paid. This defendant further avers that the certificate for the 
three thousand one hundred and ten shares was held by this defend- 
ant in the hands of his agents in the said city of New York; that 
during the month of August or September following suits were in- 
stituted in said city and State of New York by persons doing busi- 
ness under the firm name of Rogers and Bayne, and by T. P. Bayne, 
against the said M.8. Littlefield, and processes of garnish- 
126 ment were served upon this defendant’s said agents, but that, 
fortunately, advised of the probable institution of such pro- 
ceedings, this defendant’s said agents had previously transferred the 
suid certificates to the State of New Jersey. 

That, in the said month of September, this defendant chanced to 
be with his family at Atlantic City, in the State of New Jersey, and 
process of garnishment was there served upon him personally, which 
said process had been issued at the suit of T. L. Clingman, of North 
Carolina, against the said M.S. Littlefield. 

That this defendant, having subsequently removed to Philadel- 
phia, immediately upon his arrival there he was again served with 
another process of garnishment, issued in another suit by the said 
Clingman against the said Littlefield. : 

That, in the month of October following, this defendant, being 
then in the city of New York, “ The Western Division of the West- 
ern North Carolina Railroad Company,” being a North Carolina cor- 

poration, instituted its action in the supreme court of theState 
127 of New York against this defendant and others, claiming 

right and title to the said three thousand one hundred and 
ten shares of the capital stock of the Florida Central Railroad Com- 
pany, upon the ground that it had been originally purchased with 
moneys belonging to it, and held in trust by one George W. Swep- 
son, who had been president of said Railroad Company, who had so 
purchased said stock, and who had transferred it to the said M.S. 


Littlefield. 


Se 
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And this defendant further avers that the last-named suit 1n the 
State of New York, and the said suit of Clingman against ‘Little- 
field in the State of Pennsylvania, are still pending, and that he, 
under advice of his counsel that it is necessary so to do for his own 
protection, is resisting the same. 

And this defendant farther alleges that during the month of 
December, A. D. 1870, or January, A. D. 1871, this defendant caused 
to be sold the said three thousand one hundred and ten shares of 


the capital stock of the Florida Central Railroad Company, in 


: accordance with the terms of hypothecation and the laws of 
128 the State of New York, and became himself the purchaser, 
and is now the legal owner thereof. 

And this defendant further alleges that on the 12th day of April, 
A. D. 1871, in consideration of the fact that the said 8. W. Hopkins 
& Co. then paid to this defendant the amount of the said draft so 
given to him by the said Littlefield, this defendant entered into an 
arrangement with S. W. Hopkins, representing the said firm, that 
the said certificate of stock hereinbefore described, together with 
other shares of the capital stock of the same Railroad Company, 
which the said Littlefield had so as aforesaid contracted to purchase, 
but which were still standing in the name of Edward Houstoun 
(this defendant), Edward Houstoun, guardian of Eliza V. Houstoun, 
and Edward Houstoun, guardian of Claudia Houstoun and James 


S. Houstoun—making, with the stock first aforesaid, an aggregate 


of about four thousand three hundred and seventy shares—should 


be placed in charge of Mariano D. Papy, who was to hold the same 
and not to deliver it to any person, unless he should be 
120 = directed so to do by the said M. S. Littlefield and S. W. 
Hopkins jointly, or unless he should be directed by said 
Hopkins to deliver the same to said Littlefield, or by said Littlefield 
to deliver the same to said Hopkins. 

And it was further agreed that the said Gret- -mortgage bonds of 
the Pensacola and Georgia Railroad Company and the Tallahassee 
Railroad Company, amounting on their face to one hundred and 
three thousand dollars, should be also placed in charge of said 
Papy, to be held by him subject to the same terms and directions. 

And it was further and finally agreed that the delivery of said 
certificates and said bonds was not to be made unless, in addition 
to the requirements aforesaid, the said suits, so instituted as afore- 
sald In the States of New York and Pennsylvania and New Jersey, 
should: have been dismissed, which dismissal the said 8S. W. Hop- 
kins & Co. then undertook to effect, but subsequently, having failed 
to effect it, and being pressed by this defendant to fulfill their said 
undertaking in that regard, replied that this defendant held said 

securities and property to make him safe for all losses 
130 and expenditures in the premises, and that therefore this 

defendaat could himself better resist or procure the dismissal 
of the same. 

The defendant here prays leave to refer to the answer of the said 
Mariano D. Papy to the original bill filed by the said eomplainant 
and the Trustees of the Internal Improvement Fund in the circuit 
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court of Duval county, which said answer forms part of a record 
appended to the original bill filed by the State of Florida in this 
court, and embraces a copy of the arrangement so as aforesaid en- 
tered into by this defendant with the said Hopkins, and which, with 
all of its exhibits, this defendant prays may be taken as part and 
parcel of this his own answer, precisély as if the same were herein 
repeated word by word. 

Further answering, this defendant denies that the said Littlefield 
had either right or title to object to the delivery of the said certifi-. 
eates ur of the said bonds in manner and form as aforesaid to the 
said Papy. This defendant repeats that he had retained the said 

bonds and certificates of the said shares of stock, so contracted 
131 to be sold by him, until the purchase-money should be. paid 
in accordance with the contract of purchase; that the con- 
tract of purchase was not fulfilled by the said Littlefield in accord- 
ance with the terms thereof, and that this defendant has been 


‘thereby relieved in the law from all obligation in the premises. So, 


also, the condition of the hypothecation. of the said certificate for 
three thousand three hundred and ten shares having been broken 
by the said Littlefield, the said railroad stock had been sold in ac- 
cordance with the laws regulating such sales, and had been pur- 
chased by this defendant, who thus held perfect title to all of said 
property; that he entered into said arrangements with the said Hop- 
kins simply because he was indisposed to press his clear legal rights 
beyond constraining a substantial fulfillment, even after condition 
broken, of said contract of purchase. 

That thus the said arrangement was clearly for the interest and 
benefit of the said Littlefield. 

That the obligation assumed by this defendant in the said ar- 

rangement was wholly without consideration so far as regarded 

132 the said Littlefield, unless, indeed, the said S. W. Hopkins & 
Co. were acting as his agents in the said transaction. 

This defendant avers that in fact they were so acting; that through 
them. as his agents the said Littlefield did give his consent to the 
said delivery of the said bonds and certificates to the said Papy; 
that the said Littlefield has at no time subsequent to the date of said 
delivery in any wise objected to or complained of the same; that at 
no time has he demanded the said stock or the said bonds as be- 
longing to himself independently of the terms of said arrangement. 
3ut on the contrary he has repeatedly referred to and recognized 
and ratified the said arrangement, and at times in writing ; that on 
April 13th, 1871, one day only after its date, he ratified and recog- 
nized it in a letter addressed to this defendant; and again on the 
19th day of May, 1871, in a letter addressed to said S. W. Hopkins 
& Co.; and again on the 18th day of June, 1872, in a conveyance of 

said property to Henry J. Rogers, subject to the trust created 
133. by the terms of said arrangement, all of which will more fully 
appear by reference to the said letters of said Littlefield, and 
to a letter of the said Rogers addressed to this defendant, copies of 
which are hereto annexed, marked “ Exhibit A,” with the prayer 
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that they be taken as part of this answer, with the usual liberty of 
reference. 

Further answering, this defendant says that while he has no per- 
sonal knowledge of the fact as alleged in the said amendment, that 
the said J., P. & M. Railroad Company, represented by the said 
Littlefield, had, previous to the said attempted purchase of the rail- 
road bonds from this defendant, agreed with the then Governor of 
Florida to purchase, or to furnish the funds to purchase, the then 
outstanding bonds issued under the said internal improvement act, 
yet it is true that it was generally understood at the time, and was 
understood by this defendant, that said bonds wer- to be paid for 
with funds belonging to the said company, of which the said Milton 

S. Littlefield was then the president, but that to this defend- 
134 = ant it was quite immaterial whether he should be paid for 

his property by the said Littlefield individually, or by the 
said company, of which he was president, since the title to the same 
could be perfected in neither until the purchase-money should have 
been paid in accordance with the contract of purchase; but the pur- 
chase-money was not so paid; new complications and embarrass- 
ments were occasioned by this breach of contract on the part of 
said Littlefield, whether acting for himself or for the said company, 
which necessitated the new conditions embraced in the said arrange- 
ment between this defendant and the said 8. W. Hopkins, and these 
conditions never having been complied with, title to the said prop- 
erty has never passed from this defendant into the said Littlefield or 
the said company. 

Further answering, this defendant admits the truth of the allega- 
tion contained in said amendment; that the said Littlefield agreed 
to leave said bonds in the hands of this defendant, to abide the pay- 
ment of a draft drawn by him, the said Littlefield, upon the said 

S. W. Hopkins & Co., but this defendant avers that the 
155 said draft was not paid in accordance with the tenor and 

terms thereof; that the contract of purchase was not fulfilled 
by the said Littlefield, aiid that the title to the — bonds did not 
pass from this defendant unto him. 

further answering, this defendant says that it is not true, as al- 
leged by said complainant, that he knew, when he placed said bonds 
in the hands of said Papy, that the same had been purchased for 
delivery to said trustees, and that said bonds had been paid for tor 
that purpose with the moneys of the said Railroad Company ; but he 
admits that in the said action brought by the said The Trustees and 
the said State of Florida, in the ciretit court of Duval county, the 
said Mariano D. Papy was made a party defendant, and a writ of 
Injunction was Issued restraining him ‘from parting with the said 
bonds, and that afterwards this defendant did obtain from the su- 
perior court of the county of Chatham, in the State of Georgia, a 

writ of ne exeat agalust the said Papy, under which he was 
156 arrested, and in default of bail was forced to surrender 

the said bonds, which were placed in charge of the said T. 
Mayhew Cunningham, subject to the further order of the said supe- 
rior court. 


This defendant avers that when the said arrangement was made 
between himself and the said S. W. Hopkins & Co. said bonds and 


the said certificates of stock were actually in and had never been ° 


removed from the city of Savannah, in the said State of Georgia ; 
that at the time they were placed under the control of the said 
Papy it was understood that they were not to be removed by him 
from the said city; that this defendant had good reason to fear, the 
reasons for such apprehensions being fully set out in his petition to 
the said superior court, that he would be subjected to the most serious 
trouble and losses should the said securities be removed by the said 
Papy beyond the limits of the State of Georgia, and more especially 
should they be taken to the State of Florida and within the juris- 

diction of the said circuit court of Duval county. But this 
137 defendant further avers that it was not his purpose, in thus 

seeking protection from the said Georgia court, to interfere 
with the rights of the said J., P. & M. Railroad Company, or of the 
said Trustees of the Internal Improvement Fund, or of the said com- 
plainant State, or of any person whatsoever, in the said bonds, did 
any such right in fact exist; that to him it is now, as it has ever 
been, a matter of the most absolute indifference to whom of the 
multitudinous parties claiming a right to the said stock and the 
said bonds the same shall be finally allotted, provided such ailot- 
to place him where he would have been placed by a practicable ful- 
ment be so made by decree of some court of competent jurisdiction 
or in some other manner as to protect this defendant from loss and 
fillment on the part of said Littlefield of his said contract of pur- 
chase ; and therefore, when it became known to this defendant that 
a decree had been rendered by the circuit court of the United 

States for the northern district of Florida in favor of E. C. 
188 Anderson and others, holders of the same class of bonds 

with those which had been so placed in the hands of said 
Cunningham, and notice was given under direction of said court 
that all bonds of said class should be deposited with the master in 
chancery appointing in said cause, and this defendant was advised 
that it was his duty to do all in his power to secure a recognition of 
right for whomsoever might make good his claim to the property 
in said bonds, after the said trust had been discharged by the dis- 
missal of the said suits first hereinafter referred to, and also of the 
rarious suits, injunctions, ete., which had subsequently been insti- 
tuted and issued against this defendant and the said Papy in regard 
thereto ; and after the payment of the heavy losses and expendi- 
tures of money to which this defendant had been subjected by rea- 
son of the same, for which the said bonds and their legitimate pro- 
ceeds were his only security, so advised, this defendant applied for 

and obtained from the said superior court of Georgia an order 
139 directing the said Cunningham to deliver the said bonds to 

Jackson, Lawton & Bassinger, solicitors, to be by them de- 
posited with the said master for the purpose aforesaid ; all of which 
will more fully appear from a certified record of said proceedings 
in the said superior court, which is appended to the original 
answer of the said E. C. Anderson and others, defendants, in this 
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court, marked “Exhibit H,” and which this defendant prays 
may be taken as part and parcel of this his answer, with the usual 
liberty of reference. 

Further answering, this defendant humbly submits that neither 
he nor the said T. Mayhew Cunningham can be equitably ordered 
and decreed to surrender or to deliver up the said bonds so long as 
they or their proceeds are under the equitable control of the superior 
court of Chatham county, through the said Cunningham, its regular 
appointed receiver. That neither the said Littlefield nor the said J., 

P. & M. Railroad Company, nor any person or party claiming 
140 = directly or indirectly, legally or equitably, from them, or 

either of them, can set up title to the same until the condi- 
tions of the said arrangement shall have been fully complied with 
in the dismissal of the said suits so as aforesaid pending in New 
York and Pennsylvania, nor until all other proceedings at law or in 
equity which have been instituted since the date of said arrange- 
ment, and which are iiow pending against this defendant and the 
said Papy—that is to say, the case of The State of Florida and The 
Trustees of the Internal Improvement Fund against The J., P. & M. 
Railroad Company and others in the circuit court of Duval county ; 
the case of Edw ard M. L’ Engle against Milton 8S. Littlefield, Aaron 
Barnett, Edward Houstoun, Mariano D. Papy, and ethers in the 
same court; the case of the Sume vs. the Same in the circuit court of 
Columbia county; the case of Francis B. Porcher, for himself and 

others, against The ‘Trustees of the Internal Improvement 
141 Fund, kdward [loustoun, and others, in the cireuit court of the 

United States for the northern district of Florida; the case of 
Andrew J. Miller vs. Milton S. Littlefield, Edward Houstoun, and 
others, in the same court; the case of Henry J. Rogers against this 
defendant and the said Cunningham, in the superior court of Chat- 
ham county, in the State of Georgia; the case of James G. Gibbs 
against Edward Houstoun and T. M. Cunningham, in the cireuit 
court of the United States for the southern district of Georgia, and 
any other case of kindred character which may be now pending, or 
which may be hereafter commenced, shall have been finally disposed 
of, nor until this defendant shall have fully reimbursed for the heavy 
losses, expenditures, and pecuniary responsibilities to which he has 
been subjected by this multitudinarious litigation, each branch of 
which, from the first above-mentioned chancery proceeding in Duval 
circuit court to the case in which this defendant is now called upon to 

make answer in this honorable court, has involved large and 
142. = complicated interests; nor until this defendant shall have been 

place-, where in equity and good conscience he ought to be 
placed, in quite possession of the full value of the property which he 
so contracted to sell for himself and as trustee for others at moderate 
prices, unreduced by the losses and expenditures so as aforesaid in- 
curred (through no default or shortcoming of his ow n) in protecting 
the same, and freed from all danger of like losses, complications, and 
expenditures in the future. For this purpose of protecting himself 
the said trust, in the said arrangement between himself and the said 
S. W. Hopkins & Co., was ere ated, and until said trust shall have 
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been fully executed, this defendant insists that the title to the prop- 
erty embraced in said arrangement, more especially the title to the 
said bonds must remain in himself. 

This defendant avers that he must needs look mainly, if not 

wholly, to the proceeds of the bonds for security a1.1 for re- 
143. muneration, and that wholly-apart from the wear and tear 

upon his own health, and life of perpetual annoyance, dis- 
tress, and anxiety to which, through several years, he had been sub- 
jected, and of which no estimate ean possibly be made in money, he 
has been constrained to incur—because of the failure of said Little- 
field to perform his contract of purchase; because of the failure of 
the said Hopkins & Co. to fulfill their said undertaking by the dis- 
missal of the said suits first above mentioned; because of the sub- 
sequent institution of the various proceedings in law and in equity, 
already referred to and originating in the same transactions and 
failures of duty; because of the necessity imposed upon this defend- 
ant of app ealing to a court of chancery in Georgia to protect him 
against the removal of the said property from its jurisdiction ; be- 
cause of its further duty thus devolved upon him of uniting in the 
effort to procure from the said circuit court of the United States for 

the northern district of Florida, such action as would protect 
144 ~—sthe rights of the holders of the ‘said first mortgage bonds of 

the Pensacola and Georgia and Tallahassee R. R. Companies, 
and so protecting them would protect this defendant in his lien upon 
the bonds in controversy—he has been constrained to incur expendi- 
tures and indebtedness to the amount of at least twenty thousand 
dollars. And in equitable allowance of the same he invokes the 
protection of this honorable court as age inst the prayer of said com- 
plainant. 

Further answering, this defendant says, it is not true, as alleged 
by said complainant, that he has combined with Edward M. L. 
Engle and Robert H. Gamble to keep up a mere formal organization 
of said Florida Central Railroad Company by the illegal voting of 
said stock ; but, on the contrary, this defendant avers that he had a 
clear legal right to vote it; that it beeame his duty to vote it in an 
honest’ effort to secure upright and efficient directors who would pro- 
tect the property against the waste and destruction which threatened 

it: that to this end of protecting the property, and thereby of 
145 protecting also himself, this defendant has at times by him- 

self, or by proxy, voted said stock; and he humbly submits 
that until the condition embodied in said arrangement between 
himself and 8. W. Hopkins & Co. shall have been complied with, 
and until he shall be relieved from the burden to which he has been 
subjected as aforesaid, he cannot be equitably restrained from exer- 
cising the power of voting the stock which stands in his name upon 
the books of the said companies. This defendant further avers that 
there has been no consolidation of the Jacksonville, Pensacola, 
and Mobile Railroad with the Florida Central Railroad Company ; 
and that the latter cannot be legally burdened with the bonded in- 
debtedness of the former. 
And having fully answered the said amended bill, this defendant 
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prays that he may be hence dismissed with his reasonable costs and 
charges in this behalf most unjustly and wrongfully sustained. 
HENRY R. JAC KSON, 
Solicitor for Edw’d Houstoun. 


146 Unirep States oF AMERICA, 
Southern District of G Feorgia : 


EDWARD Hov stouN, being sworn, says that the foregoing answer 
is true to his own know ledge, except aus to those matters therein 
stated on information and belief f,and that as to those matters he 


believes it to be true. 
E. HOUSTOUN. 


Sworn’ to and subscribed before me, this 20th day of July, 1874. 
[SEAL. | JAS. McPHERSON, Clerk. 
Exuipir A. 
TALLAHASSEE, FLA., April 18th, 1871. 
Edward Houstoun, Esq., Savannah, Ga. 

My Dear Str: You are hereby authorized to deliver to S. W. 
Hopkins & Co. the stock in the Florida Central Railroad Company, 
the bonds of the late Pensacola & Georgia Railroad, and Tallahassee 
railroad bonds, and drafts, notes and contracts held by you as col- 

lateral for the ‘payment of a draft drawn by me on on S. W. 
147. Hopkins & Co., due July 15th, 1870, $163,020.70, upon the 
payment to you “of this amount, with interest. 
Yours truly, 


(Signed) M.S. LITTLEFIELD. 


The within-named documents and securities having been de- 
posited with M. D. Papy, subject to certain conditions, he is hereby 
directed to surrender the same when the conditions here alluded to 
are complied with; but there are no notes or contracts deposited or 
held by me as collateral. 

May 20, 1871. 

(Signed) | E. HOUSTOUN. 


I hereby acknowledge the possession of the within- named doce- 
uments, which are to be returned upon the compliance with the 
conditions mentioned or referred to by E. Houstoun above, and the 
surrender of this order and of the acknowledgment of the deposition 
of said document given by me, excepting “there were no notes or 
contracts deposited. 

May 20th, 1871. 

(Signed) M. D. PAPY. 


148 Minton 8. LirrLerrerp, recalled for complainant, says: 


In the spring of 1870, as president of the J. P. & M. R. R. Co., I 
made a contract with S. W. Hopkins & Co., 71 Broadway, New 
York, and 58 Old Broad street, London, England, to sell ‘for the 
company 4,000,000 of Florida State bonds to pureh: ise rails and ma- 
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terials for building a railroad from. Quincy westward to the city of 
Mobile. -Having made the arrangement, I called upon the Gov- 
ernor to deliver the bonds under the act of the Legislature providing 
therefor. Before le would issue the bonds, he demanded of the 
company that all of the outstanding stock of the Florida Central 
Railroad Company should be purchased, and that all of the out- 
standing bonds of the P. & G. and T. R. R. companies should be 
purchased and delivered to the Board of Trustees for cancellation, or 
that the money to purchase them should be placed to his credit as 
president of the board ez officio. In accordance with this demand I 
contracted to purchase all of the outstanding bonds except 
149 $227,000 worth, not knowing where the balance of the bonds 
were held. I gave the Governor a draft upon Messrs. Hop- 
kins & Co. for that amount of money, which Hopkins & Co. agreed 
to pay out of the proceeds of the bonds; having been notified by 
myself, the Governor and Col. Brevard, and a Mr. Cohen, of 
Charleston, attorneys for a portion of the bondholders, that before 
the title of the road would be complete in the company those bonds 
must be paid. The draft was not paid, because Messrs. Hopkins & 
Co. defrauded tbe company out of the money. Of the bonds I con- 
tracted for, I actually paid for $103,000 worth of Edward Houston. 
I purchased no more, because Hopkins & Co. failed to furnish us 
the money. I understand the $103,000 of bonds to be the same de- 
posited by T. Mayhew Cunningham in the hands of the master 
Doggett. : 
I claim the $103,000 worth of bonds-as my individual property, 
having purchased them with stock and other securities and prop- 
erties in a private contract with Col. Houstoun, and most of 
150 the money was from my own private funds. The com any 
not being a party to the contract, the title to the bonds should 
not be in the company until I was paid. If the bonds had been 
delivered to me at the time they were paid for I should have deliv- 
ered them to the Board of Trustees for cancellation, taking the ob- 
ligation of the company to repay me the money advanced, as the 
obligation of the company at that time would have been good for 
the money. I was the owner, and am now, of nearly all of the 


stock of the J. P. & M. R. R. Co. 
| M.S. LITTLEFIELD. 


151 Examination resumed of M.S. LITTLEFIELD: 


Cross-examined: 


“T purchased all the interest of every nature and kind, which 
George W. Swepson had in tbe railroads in the State of Florida. 
The deed of conveyance was dated the 10th day of November, 1869. 
The deed of all Mr. Swepson’s interest in said railroad property to 
me is recorded in the counties of Duval and Leon; in Duval on the 
9th day of May, 1870, and in Leon county shortly after. My recol- 
lection is that said deed was recorded before the $4,000,000 of bonds 
were exchanged.” 
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Direct examination resumed: 


“ At the time of the purchase by me from Mr. Swepson of his en- 
tire railroad interests in Florida he retained the said 1,500 bonds 
and the mortgage made of the railroad formerly known as the P. & 
G. & T. railroads to secure payment of the same, because it was un- 
derstood between us that the entire purchase money for the 
said property had not been paid by me to him; there re- 
mained unpaid a balance in money not specifically ascertained, 
but amounting to some $250,000 and upward, and also the 
amount of $472,000 principal, with interest thereon, which was to 
be applied to the payment of the outstanding 1lst-mortgage bonds 
of the P. & G. & Tallahassee Railroad Companies issued under the 
internal improvement act. I took the property with the obligation 
to take up and pay these last-mentioned bonds, and he retained the 
mortgage and the 1,900 bonds as security for my discharge of this 
trust which both of us held to attach to the property.” 


152 


153 [Endorsed :] Testimony of M. S. Littlefield before [. I. 
Daniel Page 686, printed, Anderson’s record, Sept’r Ist, 1875. 
154 SCHEDULE F. 


Statement of Advances made by S W. Hopkins & Co., for Account of 
the Jacksonville, Pensacola, and Mobile Railroad Company. 


Iron shipped to Florida bv sundry vessels _._._____-_ $153.988 O05 
PI} > ; 

Prem. of insurance on do.___--_- TOR ES ie Ne Bae 1.156 13 
’ 

POE Ue I IIE, 6 wii5s SK knnsice apaicienmarnminien 1,876 14 


Drafts paid and aeceptances given as follows : 


NN I a sai dina eics- ss sasbienih Ue Shddaicab alt eda oc ace 155,000 OO 
I icici since ah cn ctsenssesig ein int iia eiaaameiias 300 00 
IN cies: hte arsine - etn sehcocinien: sic Sumgpn. a a leah uMna 9,000 00 
EE EO em iy cian sihdaamansiidie 5,000 00 
sick ssi: rss seas saceh ies ti caagin 67,193 33 
Bice IIE Wht spots th cnn eh otis ms sels labs atthe ainda ip car aan 2,000 OO 
Pa IU iki cide messin ssi wu tc nh Sie cmos aaa 735 00 
Bo Be tipiiittiictnrninnn mcs & cbc ceeie aa 79,000 00 
Balance of Judgment vs. Pensacola & Georgia road with 
IG ihe se dick ice Kea eid ken eee 30,000 00 
II fas Sinkas b nhigean: amin aoes hb neti ek dec ae hides 12,000 00 
ibe i I ia as sg mv + ce erinion isan ew acincltlal baa .-- 50,000 00 
First National Bank, Knoxville-_-.-----.-.---____~- 19,684 36 
NE i in ens ong: se eeteekd Terai sshace’ sibnckaaibie aeecahik iim 10,000 OO 
TE SERENE IOS, EIN TREN me Si 9225 17 
ee IE iin nied A iirass bila ices 4 ba ones baa aioaee 1,976 87 
oy. Wes Sen BGO. nk cin seni econo an 500 00 
Se ee eee SP 8 5. laces Ss a ee nn ae 466 61 
| Re IE IN ini tice cd oes cn em ine 377 53 
Be I i hid bcd cesses ene techs aia ddan bles 300° OO 
Grocer’s Bank Judgment vs. Road ------ .- ---._---- 5,790 75 


Mrs. BE. Holland «an. icc ek ic ck ce See 
Sohn 'K. DO WOO igi iiss Sie es teat ae oa 
Balance due on Jacksonville property -..--.---.-- se 
Gov. Reed on account —_--. i Wise areaaie ae io be awe 


For engraving draft-book and letter heads ...-- divciis 
T. B. Coddington on account of E. Houstoun’s claim 

$1,000,000 bonds...._----~ 2 $97,895 33 
K. Houstoun ace’t do.-_-.. - -- awnicmninineie die 122,000,00 


M. D. Papy. © © ciea vein ueewiacane oie ene 
Travelling expenses to and from Florida, hotel fares, 
ocean cables, and other expenses w hile there of 8. 
W. Hopkins and T. B. Coddington and advances to 
RR. CROWAIY onc ie: ss ok Gd Chak Sele el 


J. B. Clarke for express to Florida__------ cbcenie wanes 3 


“ B. wee . “ " i a a a 


pai expenses lchadian suits visi N. W. Woodfin and 
ue FP. BAP. occk cwcics i 5S dle aa ke eee 
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300 00 
20,000 00 
2.590 04 
3,500 00 
4,630 00 
1,178 50 
35 25 


179,895 33 
16,000 00 


6,216 38 
100 00 
60 00 
100 00 
36 90 


17,850 00 


: 223,020 20 


156 The following payments made in London: 
M.S. Littlefield while in England... £4,981 18 5 
Draft from Florida .. .....--...----~- 4.433 19 3 
Baring Bros. & Co. for A. Barnett’s 

CIM % .cnicituun wcuiesenees 19,349 14 1 
Brokerage on iron purchased by order 

A AERA ccisiivt ates dclpae mieten iain 628 7 6 
Clews, Habicht & Co. for G. W. Swep- 

OU 5 iss nish eticcenin  dacenteace ete aaa 03,417 18 7 
Commissioner of W. D. of W. N. N. C. 

Dh Tes bei ca cece dns cee ee oe 

Cr. 


For 2,800 Florida State bonds, as per agreement, £100; 
less commission, £10; less deposited with the trus- 
tees to meet 3 coupons, 24-34 is £66 for each 
SUE on issn! ms ce ci wa aig atis hbaxeaaia dake waned £184,800 


$1,096,032 54 


997,920 00 


Amount now due to 8. W. Hopkins & Co. for se 
cash advances and acceptances -----. ------------ 


Dts 112 o4 


$98,112 54 
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S. W. Hopkins & Co. are obligated for the fol- 
157 ~— lowing amounts against proceeds of bonds, viz. : 


i usin silesis usc nnaolesii $15,000 00 
ff SR Renae eee neeere™ 4,000 00 
T. B. Coddington____---_....-.------- 25,000 00 
Sa NN BI Si na i mnimas comand 200,000 00- 
Be. Pe ein ci wine awneweutsced - ae ae 
ee diets sestineicitwssh oancceiaciae noah 17,365 00 
American Bank Note Company for en- 

TN ois senses aici arene weenie 2,072 49 
ee ee ee ae ls ini nd Reece 300,000 O00 
Gov. Hatrison Reed... ......-....-.... 223,700 OO 


847,687 49 


$945,800 03 


G. W. H. & Co. have received notice of the follow- 
ing claims: 


Bayne & Rogers (attached).-.----.----- $105,000 00 
me VOOEON GIA... 5. 25. 6. Sh senn - 21,216 00 
: 126,216 00 
1,072,016 03 
Remarks. 


It will be seen from this astounding “ balance sheet” that only 
$308,938 of the proceeds of $2,800,000 of bonds have been applied 
to the purpose for which they were issued, viz., completing, equip- 
ping, and extending the road. It seems that the bonds were sold 

by Hopkins & Co. for about 66? cents on the dollar in gold; 
158 that they were subsequently sold by Littlefield to H. & Co. 

for about 483 cents, and that after commissions and a year 
and a half of interest had been deducted, there remained applica- 
ble to the use of the company about 533 cents on the dollar in cur- 
rency. Wemay remark here that some of the alleged payments 
and acceptances were for legal services and for stock in the Central 
Road (as is the case, we are informed, with the Hon. M. B. Papy 
and R. H. Gamble), which road could not.be bonded until parties 
holding the stock could be settled with, they refusing their consent 
to a heavy lien being created so long as they remained stock- 
holders. | 


OFFICE oF J., P. & M. R. R. Co., 
$60,000. JACKSONVILLE, May 21st, 187-. 
On demand, the Jacksonville, Pensacola and Mobile Railroad 
Company promises to pay to D. P. Holland, or order, sixty -thou- 
sand dollars, for value received, with eight per cent. interest from 
date, this note being given for professional services as an attorney 
and counsellor at law heretofore rendered to this company. 
15¢ [SEAL. | (Signed) M. 8. LITTLEFIELD, 
: Pres. J., P. & M. R. R. Co. 


Attest: S. FLAGG. 
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160 [Endorsed:] Schedule F. Pages 362 to 3-4. Printed 


Anderson’s record. 


161 In the Supreme Court of the United States. In Chancery. 


THE STATE OF FLORIDA vs. EpwarpD C. ANDERSON e all. 


Personally appeared before Harrison Reed, who, being duly 
sworn, deposes and says: That at the time of the exchange of the 
bonds of the State of Florida for the bonds of the J., P. & M. R. R. 
Co., as mentioned in the bill of complaint in this suit, this deponent 
was the Governor of the said State; that John P. Sanderson, Esq., 
a prominent lawyer in said State, and president of the Florida Central 
R. R. Co., and vice-president of the J., P. & M. R. R. Co., consented to, 
advised, and insisted upon an exchange of State bonds upon the rail- 
road from Jacksonville, Duval county, to Lake City, Columbia 
county, Florida, before that time known as the Fla C. R. R. Com- 
pany, as a part of and belonging to the J., P. & M. R. R.Co.; that 
said Sanderson gave his legal opinion to deponent, as such Governor, 

before deponent consented to exchange bonds on said railroad 
162. from Jacksonville to Lake City aforesaid, to the effect that the 

statute under which said J., P. & M. R. R. Co. was organized 
had been fully complied with, and that the J., P. & M. R. R. Co. were 
entitled to bonds on the entire railroad from Jacksonville aforesaid 
to the western terminus, and upon such advice deponent consented 
to deliver said bonds. Deponent says that for two years subsequent 
to such exchange of bonds he was not aware that the Florida C. R. 
R. Co. had any existence except a mere nominal existence, and that 
it was generaliy understood by the business and traveling public 
that the F. C. R. R. Co. had been consolidated with the J., P. & M. 
R. R. Co. | 

This affidavit further says that before such exchange of bonds 
occurred he was assured and believed, from evidence before him 
which he deemed reliable, that the J., P. & M. R. R. Co. had pur- 
chased and contracted for the purchase of all the then outstanding 
bonds of the Tallahassee R. R. Co. & the Pensacola and Mobile Rail 

R. Co., except two hundred twenty-seven thousand two hun- 
163 dred and fifty dollars in said bonds, and before such exchange 

of State bonds aforesaid, for the purpose of providing a fund 
in the hands of the trustees of the internal improvement fund for 
the ultimate payment of the last-named amount of bonds, the said 
J.,P. & M. R. R. Co., through the president, Milton 8S. Littlefield, de- 
livered a draft to this affiant, as such Governor, for the aforesaid sum 
of $227,250, on S. W. Hopkins & Co., the then fiscal agents of said 
R. R. Co.; that said draft was received in good faith and with the 
full belief that it would be promptly paid, and that said 8S. W. Hop- 
kins had funds with which said draft should have been pee that 
aftiant demanded payment of said draft soon after it was drawn, and 
payment thereof was promised from time , but has never been 
paid, though affiant is informed and believes that said S. W. Hop- 
kins & Co. are legally and financially responsible for the payment 
of the same; that no suit was brought on said draft while affiant 

8—159 : 


58 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 


was in office, for the reason that assurances were given and held 
out that it would be paid without suit. 

164 ~~ Affiant further says that the paper hereto annexed shows 
a statement of the amount of said internal improvement bonds 

outstanding at the time of such exchange, as deponent then beleived, 

and also a copy of said draft. 

Affiant further says that exchange of bonds was made in vood 
faith by this afliant as such Governor and in obedience to the will 
of the people, expressed by an act of the Legislature, and that said 
State bonds were issued and exchanged without fraud or collusion 
in any manner whatever on the part of any officers of the State 
within the knowledge of this affiant. 

Further this deponent saith not. 

(Signed) HARRISON REED. 

Sworn to and subscribed before me this 12th day of Dee., A. D. 
1875. : 
[SEAL. | PHILLIP WALTERS, Dep. CUZ. 


TALLAHASSEE, Fa., June 8th, 1870. 
IIon. Harrison Reed, Goy. State of Florida. 


165 Sir: [ have the honor of making the following statement, 


showing the outstanding Ist-mortgage bonds of the Pensacola 
& Georgia and Tallahassee Railroad Companies : 


Pensacola & Georgia KR. R. Co.---------------..- - sc lieiate $1,215,300 
Tallahassee R. R. Co. ...... ---.---- ie baallbinaias nkacinablaiiaaaaa 206,000 
$1,424,500 


Very respectfully, your ob’d’t serv’t, 
(Signed) F. H. FLAGG, 
Late Sec’y & Trea. of P. & G.& T. R. R. Co. 


TALLAHASSEE, FLA., June 8, 1870. 
Hon. Harrison Reed, Goy. State of Florida. 

Str: | have the honor to state that in addition to the bonds of 
the Pen. & Geo. and Tallahassee Railroad Companies already de- 
posited with the Board of Trustees Int. Imp. Fund, I have at the 
railroad oftice $41,350. 


gg A SRE e WERE aemMnNeL HURON ferent, Care i Mee AAS RE $41,350 
held Maine oo... snc cae $110,000 
; We es ee _ 70,000 
” Secale ENE sii ibis gia ida eas cae. 15,000 

195,000 

$236,350 

I i 5 ites ce sisal ten ina ta Hagelin $227,250 

Respectfully, M. 8S. LITTLEFIELD, 


Pres't J., P. & M. R. R. Co. 


—_ 
: 


oa 
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166 $227,250. _ TALLAHASSEE, June 8, 1870. 


On demand,when in funds, pay to the order of his Excellency, 
Harrison Reed, Gov., two hundred and twenty-seven thousand two 
hundred and fifty dollars, value received, and charge the same to 


account of— 
_ M.S. LITTLEFIELD, 
President J., P. & M. R. R. Co. 
To Messrs. 8. W. Hopkins & Co., 71 Broadway, N. Y. 


[Endorsed:] Affidavit of Harrison Reed, with accompanying docu- 
ments. - Printed Anderson’s record, pp. 98, 99. 
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Whereas by an arrangement between Edward Houstoun and 8. 
W. Hopkins, representing the firm of S. W. Hopkins & Co., it is 
agreed between them that the certificates of stock in the Florida 
Central Railroad Company held by said Houstoun and standing in 
the name of the following-named persons and for the, following 
amounts and numbered as follows be, and are, deposited with M. D. 
Papy, who is to hold the same, and not.to be delivered by him to 
any person, unless directed to-do so by M.S. Littlefield and S. W. 
}lopkins jointly, or unless directed to be delivered to M. S. Little- 
field by said 8..W. Hopkins, or to be delivered to S. W. Hopkins by 
M.S. Littlefield, viz: | 


Shares 
No. 40, in name of Edward Houstoun, for... ---..-.-.-._-_- 100 
be 41, ée 6é sé 66 66 ERR MEAN TE rl, RS a 100 
rT 42. rT rT rT rT 66 6 SS or Gas Ce 100 
‘ 48, rT, rT rT; rT; rT OO ik OO GR eae eae 100 
éé 44, 6é 66 66 ¢é 6é ¢é ei ee MPs atom 2 es SES 100 
‘ic 5, éé ‘6 T 73 66 sgn e EEN Mere Te yf 100 
6c 47, 6c 6c éé sé 6s ule NEST SRL REP SRE RAN Re eS 100 
rT 18, rT ‘6 66 66 bs 00g 8 Ca) ea ee 100 
No. 49, in name of Edward Houstoun, for_-_._~ -._-~- 100 
168 66 ol, ‘6 66 66 66 66 | gE Sore ee el, 70 
“ 07, “ name of Edward Houstoun, guardian for 
Eliza V. Houstoun, for___--.-..---_------- sp cid: Seca cs totais - 70 
No. 58, in name of Edward Houstoun, guardian for Claudia 
Houston, TOP’ =. osu ances uisun sce wad wece~neeees oe 7 
No. 59, in name of James Houstoun, for_.....----..-.-- ~~ 20 
“79, * % © Bawaere theastods. tor 22.52.6262 30 
“ 80, “ “ ™ EK. Houstoun, ie Sous Oe 3,110 
4,370 


It is also agreed that the one hundred and three thousand dollars 
of the first-mortgage bonds of the Pensacola and Georgia Railroad 
Co. & of the Tallahassee R. R. Co., which said Houstoun has hereto- 
fore held as security for draft in his favor, given by M.S. Little- 
field, pres’t, & Co., on S. W. Hopkins & Co., dated May 13th, 1870, 
be also deposited with M. D. Papy, to be delivered only on the terms 
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and directions as declared with respect to the delivery of the said 
stock certificates, as aforesaid. 
It is agreed, in addition, that the-delivery of said certificates and 
said bonds is not to be made to said Littlefield, unless, in addition to 
the requirements aforesaid, the suit instituted in New York against 
Edward Houstoun and others by the Western Division 
169 of the Western North Carolina Railroad Company, claiming 
the stock represented by said certificates No. 80 for three 
thousand one hundred and ten shares, and the suits brought against 
said Edward Houstoun by T. L. Cingman in Pennsylvania and 
New Jersey and by Roger & Bayne and L. P. Bayne in New York 
shall have been dism?-ssed. 
It is further agreed that the four drafts of George W. Swepson on 
M.S. Littlefield, accepted by said Littlefield, and amounting in the 
aggregate to the sum of one hundred and nine thousand one hun- 
dred and forty dollars, exclusive of interest thereon, be likewise de- 
posited with M. D. Papy, and are not to be delivered to said Little- 
field unless and until directed to do so by said 8S. W. Hopkins. 
| 
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Said Edward Houstoun has delivered to said 5. W. Hopkins three 
certificates of stock of said Florida Central Railroad Company, one, 
No. 77, in name of James M. Baker, for ten shares, transferred in 
‘blank by said Baker; one, No. 78, in name of George R. Forster, for 
ten shares, transferred in blank by said Foster; and one, No. 
170 =—-82, in name of Edward Houstoun, for twenty shares, trans- 
ferred in blank, making together forty shares; the said cer- 
tificates are delivered. to the said Hopkins in order that they may 
be transferred to enable persons to become directors in said Florida 
Central Railroad Company, but the same are to be held by whom- 
soever said Hopkins directs as part of the securities growing out of 
the advance made by said Hopkins and Company to take up the 
dratt in favor of said Houstoun given by M. 8. Littlefield, and the 
new certificates in leu thereof are likewise -to be delivered to M. D. 
Papy, and are to be subject to the joint direction of said Hopkins : 
and Littlefield, or of either of them, in favor of the other, as pre- é 
scribed to the other certificates and bonds deposited with M. D. 
Papy as aforesaid. ’ 
Witness our hands this 12 day of April, 1871. 
(Signed) EDWARD HOUSTOUN. 
5S. W. HOPKINS. 


[Endorsed :] Exhibit A. Pp. 225-’27, printed Anderson’s rec- 
ord. 
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Exuipit J. 


In the Supreme Court of the United States. 
THE STATE OF FLORIDA 
vs. 
Epwarp C. ANDERSON, JR., and others. 


Milton 8. Littlefield, a resident of the county of Duval, in the 
State of Florida, being duly sworn, deposes and says: That he is at 
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this time and has been president of the Jacksonville, Pensacola and 
Mobile Railroad Company since its organization ; that said corpora- 
tion was duly organized under and by virtue of the laws of the State 
of Florida, and has been doing business in the said State; that at 
the time of its organization this deponent was the owner of about 
three-fourth- of its capital stock; that in or about the month of 
May, 1870, the Tallahassee railroad was duly and legally consoli- 
dated with, and became a part of, the said Jacksonville, Pensacola 
and Mobile Railroad Company; that such consolidation was made 
under and by virtue of a public law of said State of Florida en- 

titled “An act to perfect the public works of the State,” and 
172 acts amendatory thereof; that at the time of such consolida- 

tion, as aforesaid, there was in existence and running in con- 
nection with the said roads another railway, known as the Florida 
Central Railroad Company ; that the capital stock of said last-named 
company was divided into five thousand five hundred and fifty-five 
shares of one hundred dollars each, and this deponent was then, or 
about that time became, by purchase, the owner of a large amount 
of said stock, to wit, about three thousand four hundred and ten 
shares; that James D. Westcott, Jr., was the owner of about seventy 
shares; that Robert H. Gamble was the owner of about three hun- 
dred shares; that Francis H. Flagg: was the owner of about fifty 
shares; that Edward Houstoun was the owner of about one thou- 
sand three hundred shares ; and that the wife of John P. Sanderson 
was the owner of about seventy shares; that at or about the time of 
the consolidation of the Tallahassee railroad with the said J., P. & 

M. R. R. Co., as aforesaid, it was intended by all above-named 
173 stockholders to consolidate also the said Florida Central Rail- 

road Company,and to make one lineof road from Jacksonville 
west under one organization, to wit, under the organization of the 
J.. P. & M. R. R. Company. This deponent, before the issuing of 
the State bonds in question, for the purpose of effecting a consouil- 
dation of the Florida Central R. R. Co. with the J., P.& M. R. R. Co., 
contracted to purchase the stock of said Westcott, Gamble, and Flagg, 
Houstoun, and Sanderson, and did actually pay for all of said stock, 
except such as was held by said Gamble and Flagg, and paid part 
of his contracted indebtedness to said Gamble on account of his 
stock ; that prior to and up tothe time of exchange of the bonds by 
the State with the J., P. & M. R. R. Co. John P. Sanderson was the 
vice-president of the J.,P. & M. R. R. Co. and president of the 
Florida Central Railroad Company, and was the senior partner In 
the law firm of Sanderson & L’Engle; that said Sanderson & 
L’Engle were the attorneys of said J., P. & M. R. R. Co. with 
7 - that said Sanderson, as president, vice-president, 
174 and attorney, as aforesaid, advised, labored for, and con- 

sented to the consolidation of the F.C. R. R. Co. with the 
J.. P. & M. R. R. Co.; that provisions were made at the time afore- 
said to place moneys in the hands of said Sanderson sufficient to pay 
for all of the remainder of the stock of the F.C. R. R. Co. which 
this deponent had not contracted for, so that no stockholder could 
object to such consolidation ; that both the board of directors and 
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stockholders of the Fla. C. R. R. Co., at meetings thereof, respect- 
ively, regularly called, voted to issue bonds under the said afore- 
said act incorporating the J.,P.& M. R. R. Co., at which meeting of 
the stockholders as nearly all the stock was represented, and all 
present voted to issue said bonds as a step towards consolidation ; 
that after said bonds were issued, as stated in the bill of complaint, 
by the Fla. C. R. R. Co., said John P. Sanderson represented to Har 
rison Reed, as Governor of Florida, that the Florida Central Rail 
road Company was consolidated, and because of such consolidation 
requested and urged said Governor to deliver to the Jacksonville, 
Pensacola, and Mobile Railroad Company one thousand bonds 
175 ~~ of the Fla. C. R. R. Co. as the bonds of the J., P. & M. R. R. Co. 
This deponent further says that from the time of such ex- 
change of bonds to the time of the institution by the State and trus- 
tees of the action, in the circuit court of Duval county, against the 
J.,P.& M. R. R. Co., the entire line of railroad from Jacksonville, 
Duval county, westward, was under the exclusive management of 
the J., P. M. R. R. Co., and the officers thereof; that on the time- 
tables of the J., P & [M.] R. R. Co. Jacksonville and all the stations 
westward to Lake City were designated and published as stations of 
the J., P. & M. R. R.Co.; that all contracts for conveying the mails, 
‘freight and passengers were with the J., P.& M. R. R. Co., and by 
resolutions of the incorporators of the J., P. and M. R. R. Co, the 
prineipal office thereof was fixed at Jacksonville aforesaid, and the 
Florida Central Railroad Company had nothing more than a nom- 
inal existence, and was unknown as a distinct corporation to the 
business public, that Johnathan C. Greeley was in possession 
176 ~—s of said State court of the entire line of railroad as receiver 
from Jacksonville westward, and operated the said road as 
such receiver; and that from the time of such exchange of bonds to 
the appointment of said receiver no stockholder of either of said 
J. P.& M. RR. R. Co. or of the Fla. C. R. R. Co., ever raised any 
objections to the acts and proceedings of said directors and stock- 
holders, nor to any of the act and contracts done and made in view 
of consolidation; that after said Greeley was appointed receiver 
Edward M. L’Engle, of the firm of Sanderson & L’Engle aforesaid, 
purchased a few shares of stock of the Florida Central Railroad 
Company, and as a stockholder, and claiming to hold other stock of 
sald company, commenced the suits mentioned in the bill of com- 
plaint; that said L’Engle has stated and declared to this affiant 
that the said L’Engle purchased such stock as aforesaid for the 
avowed purpose of objecting to the amalgamation of said companies 
as stated, and for no other purpose. 
This affiant is informed and believes that all the stock held 
177 ~—sby said L’Engle, save a few shares purchased by him after 
said receiver was appointed, is the identical stock which this 
deponent has previously purchased and paid for. Deponent further 
says that after said Greeley was appointed receiver the J., P. & M. R. 
Rh. Co. agreed upon the terms of a contract with the Trustees of the 
Int. Imp. Fund to pay the balance of said purchase-money by install- 
ments of ten thousand doliars per month; that such contract was 
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about being carried into effect when the suits of defendants and 
other holders of int. imp. bonds in Leon county, Florida, and in the 
circuit court of the United States for the northern district of Florida, 
was commenced, which resulted in disturbing the possession of said 
receiver and in preventing the execution and performance of said 
contract ; that after said suits were brought by said bondholders 
deponent, as president aforesaid, discussed with the solicitors of said 

bondholders propositions to pay the balance of said purchase- 
178 money by paying monthly installments, and in the ease of 

Edward C. Anderson e al. vs. The Jacksonville, Pensacola 
and Mobile Railroad Company, in the circuit court of the United 
States aforesaid, deponent instructed the attorneys of said company 
not to interpose any defence, believing as he did, from conversations 
with solicitors of complainant- therein, that the said complainants 
would accede to some reasonable terms for settlement ; that the day 
after the original decree was taken in said suit an agreement was 
entered into, a copy of which this deponent is informed is attached 
to the bill of complaint in this action, marked Exhibit F. 

That before the exchange of the State bonds aforesaid there was 
outstanding of the internal improvement bonds issued by the said 
P. & G. R. R. Co. and the T. R. R. Co., after deducting the amount 
which deponent had purchased and contracted for, about $227,250 
of such bonds; that the then Governor of said State refused to de- 

liver said State bonds until the payment of said outstanding 
179 bonds had been provided for; and this deponent, as president 

of said Jacksonville, Pensacola and Mobile Railroad Com- 
pany, delivered to said Governor a draft on S. W. Hopkins & Co., 
the then fiscal agents of said Railroad Company, for the sum of about 
$227,250, for the purpose of providing a fund in the hands of said 
trustees wherewith to pay said outstanding bonds when they became 
due; that saidS. W. Hopkins & Co. had funds in their hands to pay said 
draft with at the time it was drawn, and have since admitted their 
liability to pay the same, and claim the amount thereof as a credit 
in their account with the Jacksonville, Pensacola and Mobile Rail- 
road Company. 

This defendant further says that the earnings and income of the 
Jacksonville, Pensacola and Mobile and Railroad Company are as 
stated in the bill of complaint at the time therein stated, which bill 
of complaint deponent has heard read. 

This deponent further says that the Jacksonville, Pensacola 
180 and Mobile Railroad Company never made any objections to 
the jurisdiction of the circuit court of Duval county in the 
suit by the trustees and State aforesaid, and never denied that the 
sum of money therein sued for was justly due and payable; and this 
deponent verily believes that the aforesaid suits by said bondhold- 
ers, to wit, Edward C. Aiderson et al., have resulted in a great waste 
and misappropriation of the income of said railroad, and also of 
great injury to the road-bed, iron, and rolling-stock of said railroad, 
and also delayed the collection of a large portion of said purchase- 
money. 
Deponent further says that the one hundred and three thousand 
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dollars of internal improvement bonds mentioned and referred to in 
the bill of complaint in this suit as having been enjoined in the 
hands of M. D. Papy, as trustee, were purchased and paid for by 
this deponent, and that the same either belong to deponent or said 
J.) P.& M. R. R.Co., and that whether they belong to said company 
or this deponent depends upon a settlement of accounts between said 
company and this deponent. 
181 This deponent, referring to an affidavitt made by him in 
the ease of Searls vs. The Jacksonville, Pensacola and Mobile 
Railroad Company, dated the — day of September, A. D. 1875, says 
that said affidavit was prepared in a great hurry, and without time | 
to examine papers and contracts pertaining to the transactions herein 
stated; that what he stated in said affidavit were his conclusions, 
from his recollection of facts upon which they were based, hurriedly 
made; that after examining said papers and contracts this affiant 
says that the facts pertaining to the consolidation of the Florida 
Central Railroad Company with the Jacksonville, Pensacola and 
Mobile Railroad Company are as hereinbefore set forth. 

Affiant further says that all the stock of the Florida Central Rail- 
road Company was purchased by him so that no objection could be 
made by any person to the consolidation ; that all the stock was actu- 
ally paid for, except about three hundred and fifty shares and a pay- 
ment on said Gamble’s stock, and that there are bonds now in Lon- 
don for sale, the proceeds whereof are to be applied to pay for the 

remainder of said stock in accordance with the agreement 
182.) made by deponent with the said John P. Sanderson, when 
president of said Florida Central Railroad Company. 

Deponent further says that the printed time tables of the J., P. & 
M. Rk. R. Co. hereto attached were printed and advertised by author- 
itv of said Jacksonville, Pensacola Railroad Company at the time 
the same bear date and were advertised in the newspapers of the 
country ; and that Fla. C. R. R. Co. has been advertised in the official 
railroad guides of the country as consolidated with the Jacksonville, 
Pensacola and Mobile Railroad Company by the National Railway 
Publication Company, at Philadelphia, and ferther deponent says 
not. 

M. 8. LITTLEFIELD. 

Sworn to and subscribed before me, this 12th day of Dec., A. D. 
1873. 

[SEAL. ] PHILLIP WALTER, Dep. CVE. 

[Endorsed :] Exhibit J, pp. 27-31, printed Anderson’s record. 

183 = Answer of Trustees of Internal Improvement Fund of Florida. 
In the Cireuit Court of the United States, Northern District of 
: Florida. 


In the Matter of the Petition of —, Executrix of the Estate 
of Marrtano D. Papy. 


These respondents answering said petition filed by the executrix 
of Mariano D. Papy, respectfully allege— 


r 


“> 
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First. That they are informed and believes & thereupon allege 
that Mariano D. Papy, Esq., well knew and _ had full notice of 
the fact that the $103,000 of bonds mentioned in the said petition 
were purchased of Edward Houstoun by Milton S. Littlefield, presi- 
dent of the J., P. & M. R. R. Co., under an agreement with the said 
comp’y through its president aforesaid and Harrison Reed, Gov- 
ernor of Florida & Chairman of said Board of Trustees, that they 
should be so purchased & delivered up to said trustees for cancella- 

tion as a condition precedent to the exchange with said com- 
184 pany by the State of Florida of the $4,000,000 of bonds of the 
State; that said Papy had such notice before he became cus- 
todian of said bonds as alleged, and further knew that said $4,000,000 
bonds had been exchanged with said Co. by the Governor of Florida; 


_and respondents further aver on information & belief that said Papy 


advised and counselled said exchange of bonds as the attorney of 
said company & received very large compensation for for such ad- 
vice, to wit, the sum of about twenty thousand dollars. 

Respondents further avers that before said Papy had been made 
custodian as aforesaid of said bonds said bonds had been paid for 
by said Railroad Company & thereupon became at once the property 
of the State, as trustees, by virtue of said agreement as well as by 
reason of said exchange, and that said Papy had notice of the fact, 
as will fully appear by a copy of his answer to Houstoun’s suit in 
the State court of Ga.. hereto attached and marked Exhibit “A,” to 
which reference is prayed. 

The respondent- further admit that said Papy did file an 

185 = answer in this suit in Duval county and an amended an- 

swer; that the preparing of such answer did not involve but 

a very little professional labor, scarcely more than the mechanical 

labor of writing such answer, inasmuch as said Papy was entirely 

familiar with the facts necessary to make such answer, & the ex- 

amination of any legal questions were not involved and was wholly 

unnecessary; that said answers were comparatively short, as will 

appear by an examination of the record in said suit in Duval 
county. 

Respondents further say that said answers in said State court of 
Georgia were very short, embracing but about five pages of legal 
cap, as will appear by an inspection thereof, and that the sum of 
one hundred dollars would be ample compensation for the services 
rendered in preparing said answers in both suits. | 

In the suit in the State court of Florida said Papy rendered no 
services other than filing said answers, except that he appeared by 

his att’y, George P. Roney, before a referee & cross-examined 
186 some witnesses for the period of about two or three days. 
Respondents further say that it was not his duty to defend 
the said suits, but to simply notify the parties in interest, so that 
they could defend their various suits, which these respondents are 
informed & believes he did do. 

These respondents further say upon information and belief that 
said Papy was the attorney of said Edward Houstoun in his busi- 
ness affairs of Florida, and it was for this reason that said bonds 
J—155 
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and stock were so placed in his hands; that said Houstoun, after he 
had received pay for said bonds, had no right or authority to place 
said bonds in the custody of said Papy for the purposes stated in 

said petition, and neither he nor the said Papy could acquire any 
lien, right, claim, or interest in‘the same paramount to the right of 
the State to have them delivered up for cancellation. 

Respondents further aver that said Papy in his lifetime did not 

claim that there was any lien upon said bonds that could be 
187 enforced to satisfy any ¢ ‘laim of his or of said Houstoun, nor 

did he claim that he was entitled to anything in the prem- 
ises save compensation for his services In putting in said answers, as 
will fully appear by an extract from a letter written by the said Papy 
to these respondents’ attorney, H. Bisbee, Jr.,on the 7th day of July, 
A. D. 1875, which is hereto attached and prayed to be considered as 
a part of this answer; that said letter is ready to be produced as 
this court may direct. 

These respondents further aver, upon information and belief, that 
sald bonds and stock were never in the actual possession of said 
Papy, and that they were in a bank in the city of Savannah, Ga. ; 
that none of said suits against Houstoun in New York & Pennsy]- 
vania or elsewhere North involved the said said bonds, except 
possibly the one suit prosecuted by Thomas L. Chingman, but that 
all the other suits involved said stock. 

Respondents aver that they do not claim any interest in 

18S said certificates of railroad stocks, and submit the said petition 

should be remitted to said stocks as to the parties that em- 

ployed said Papy, for such compensation, if any, as may be due 
him. 

Respondents pray that said petition may be dismissed with costs. 

H. BISBEE, Jr., 


Solicitor for Respondents. 
NoRTHERN District OF FLoRIDA, 8s: 


Personally appeared before me H. Bisbee, Jr., who, being sworn, 
deposes and says: That the averments of fact in the preceding an- 
swer are true, except those made upon information and_ belief, & 
these he believes to be true; deponent further says: That he makes 
oath to said answer for the reason that none of the Board of Trustees 
is so familiar with the facts in the premises as this deponent, who 
has investigated the details of the transactions Involved with a view 
to protect the rights of the trustees in said bonds. 


H. BISBEE, Jr. 


‘Subseribed & sworn to, this 22nd day of November, A. D. 1875. 
PHILIP WALTER, Clerk. 
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189 | Exuisit “A.” 


The Answer of Marianno D. Papy to the Bill of Complaint Filed against 
him by the said Edward Houstoun. 


In Superior Court, Chatham County. Bill in Equity. 
Epwarp Hovston, Comp’t, and M. D. Papy, Def’t. 


This defendant, answering said bill, or so much thereof as he is 
advised it is anywise material for him to make answer unto, says 
that true it is that an agreement was made between said Edward 
Houstoun and 8. W. Hopkins, representing the firm of S. W. Hop- 
kins & Co., in the city of Savannah, dated the 12th day of April, A. 
D. 1871, whereby certificates of stock in the Florida Central Railroad 
Company,amounting to four thousand three hundred seventy shares, 
and also one hundred and three thousand dollars of bonds of the 
Pensacola and Georgia Railroad Company were placed or deposited 

with the respondent, to be held by hm, and _ not to be deliv- 
190 ered, except upon the conditions and terms expressed in said 
agreement and r-cited in said bill of complaint. 

This respondent further admits that, so far as he knows, the con- 
ditions upon which said stock certificates and said bonds were to be 
delivered have not been complied with, except the one authorizing 
the delivery upon the direction of M. 8. Littlefield, in favor of said 
S. W. Hopkins; that after the execution of said agreement said 
Littlefield did authorize, by a note addressed to said Edward Hous- 
toun, the delivery of said certificates and bonds to said S. W. Hop- 
kins & Co., as set forth in said bill of complaint; but, as already 
stated, the other conditions of the dismissal of the suits mentioned 
in said agreement have not been fuifilled, so far as this respondent 
has been informed. 

This respondent further says that said certificates and bonds, 
or the beneficial interests therein, are claimed to belong to the 
said Milton S. Littlefield, notwithstanding the order aforesaid in 

favor of S. W. Hopkins & Co., and of the subsequent order 
191 of said Littlefield on said S. W. Hopkins & Co. accepted by 

them for the delivery of the stock aforesaid to Aaron Barnett; 
and it is also asserted and claimed by persons residing in Florida 
that the moneys or parts thereof which entered into the considera- 
tion of the purchase from said Edward Houstoun of the bonds afore- 
said, and the stock other than the three thousand one hundred and 
ten shares represented by certificates No. 80 were proceeds of bonds 
of the State of Florida, issued in aid of the Jacksonville, Pensacola 
and Mobile Railroad Company of that State, and, therefore, the 
State, or said company, is entitled thereto. And it is also claimed 
that, as the property of the said Littlefield, the same is subject to 
his debts. | 

This defendant, further answering, says that suits have been in- 
stituted in the State of Florida, in which this defendant has been 
made a party, on account of his having in his hands the certificates 
of stocks and bonds aforesaid, in which the claims aforesaid, in one 
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form or another, have been asserted, and in which injunc- 
192 tions against this defendant were prayed to enjoin and re- 
strain him from making any disposition of said certificates 
and bonds, or pledging, transferring, hypothecating, or incumber- 
ing the same, and writs of injunction were accordingly issued and 


served upon this defendant, in said State of Florida, in conformity 


to the prayer of the complainants in said suits. 

This respondent also says that a receiver or receivers were also 
prayed for to take charge and possession of said stock and bonds, but 
no order for the appointment of a receiver for that purpose has ever 
been served upon him, nor is he aware that any has been made. 
Nevertheless this respondent feels it to be his duty to inform this 
honorable court of the pendency of such suits, and of the prayers 
aforesaid, in order that this defendant may be fully protected and 
no order or decree made to his prejudice. 

This respondent further says that he does not claim, and never 

has claimed, any right or authority to dispose of, transfer, hy- 
195 — pothecate, or Incumber said stock and bonds, or to do any act 

m regard thereto, except to perform the simple requirements 
of the agreement aforesaid by delivering the same according to the 
agreement aforesaid and the conditions expressed. | 

This respondent, further answering, says that in the answer he 


has already put in to one of the suits in Florida he stated the man- 


ner in which and the purpose for which said certificates of stock and 
said bonds were placed in his hands, and he claimed the protection 
of the court in regard thereto, and also a reasonable allowance for 
lis trouble and responsibility to be paid him before he should be 
required to surrender said certificates and bonds. 

This respondent further answers that with the view to protect said 
certificates of stock and bonds for whomsoever may be entitled 
thereto, upon compliance with conditions of said trust, he has ren- 
dered said Houstoun material services in his defense to the suits in 
Pennsylvania and New York, brought bv T. L. Clingman and the 

western division of the Western North Carolina Railroad 
194 Company, so that upon the success of such defences the same 

might be pessessed and enjoyed by whomsoever may be en- 
titled thereto. 

Defendant, therefore, insists that he is entitled to be compensated 
for such services before said certificates are surrendered. But inas- 
much as this honorable court has seen fit to direct said certificates 
and bonds to be surrendered, to be held by this court until its fur- 
ther order, defendant prays that his rights may be protected, and 
also that this honorable court may in any order or decree it may 
make protect this defendant, with respect not only to the said trust, 
but with respect also to the suit in Florida, and the orders that have 
been made and that may be made thereon. 

Defendant, further answering, says he has surrendered to the 
sheriff, according to the requirements of the court, the one hundred 
and three thousand dollars of bonds of the Pensacola and Georgia 

Railroad Company and of the Tallahassee Railroad Company, 
195 ~~ and also certificates of stock in the Florida Central Railroad 
Company, amounting to four thousand three hundred and 
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seventy shares, which is all within the jurisdictiun of this honorable 
court; aud, having fully answered, defendant prays to be hence dis- 
missed, with his reasonable costs, &e: 
(S’g’d) M. D. PAPY, 
In Pro. Per. 


GrorGia, Chatham County : 


You, Marianno D. Papy, do solemnly swear that the facts set forth 
in the foregoing answer, so far as they relate to your own act and 
deed, are true; so far as they relate to the act and deed of any other 
person you believe them to be true. 


(S’g’d) M. D. PAPY. 
Sworn to & subscribed before me, July 19, 1874. _ 
(S’g'd) J. LAWTON WHEATLEY, 


Not. Pub., C. C. Ga. 


196 Extract from Letter of M. D. Papy. 


“ Now, as to Col. Houstoun’s claim, as to which I am at liberty by 
your letter to say something—and first, let me say that I ree’d yes- 
terday a letter from Gen’! Jacksgn, the first fur a long time, in which 
he says that he presented a claim on behalf of Col. H.’s executors for 
$20,000 for expenditures in money made by him and liabilities in- 
curred in connection with the bonds, and the litigation springing 
out of them, and he says it embraces my claim, but supposes I may, 
under the notice given by Mr. Doggett, prefer to file a petition in 
my own behalf. This was my first information on the subject; I 
have written to Gen’l J., and said that until the receipt of his letter 
I was not advised of the precise claim in favor of the executors of 
Col. Houstoun; that my claim was on a different footing. It is for 
compensation for my trouble as former custodian, and for the various 
answers I have been obliged to put in or make in cases wherein I 
was madea party. I said to him that it would appear that my 
claim had best be presented by myself. I do not claim any right in 
or to the bonds. Compensation is all I could present. I do not 
think there is any lien upon the bonds.” 


[Endorsed :] In eireuit court United States, northern district of Fla. 
Answer of Board of Trustees to petition of executrix of M. D. Tapy: 
deceased. Filed November 22,1875. A. Doggett, examiner. Filed 
Dec. 6th, 1875. P. Walter, clerk. H. Bisbee, Jr., solicitor for re- 
spondent. | 
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197 Exuipit D. 


In the Cireuit Court of Duval County, Fourth Judicial Circuit of 
the State of Florida. 


THE STATE OF Froripa and SAMUEL L. Day, Governor of the State 
of Florida; Horatio Bisbee, Jr., Att’y General of the State of 
Florida; Robert H. Gamble, Comptroller of the State of Florida; 
Simon B. Conover, Treasurer of the State of Florida, and John 
S. Adams, Commissioner of Lands and Immigration of the State 
of I*lorida, Trustees of the Internal Improvement Fund of Florida, 
Plaintiff, 

against 

THe JACKSONVILLE, PENSACOLA, AND Mopite RAILROAD COMPANY, 
Milton S. Littlefield, Calvin Littlefield, Franklin Dibble, Calvin 
Dibble, John LL. Rogers, Alonzo Huling, Edwin M. Cheney, Ma- 
rianno D. Papy (called Marino D. Papy), ©. L. Chase, F. H. F lage, 
Aaron Barnett, and George W. Swepson, Defendants. 


198 Mariano D. Papy, one of said defendants, in person answer- 
ing the plaintiffs’ complaint herein, alleges and denies— 

First. Said defendant denies that in the vear 1870, or at any other 
time, the Florida Central Railroad Company and the Jacksonville, 
Pensacola, and Mobile Railroad Company were consolidated and or- 
ganized under the name of the Jacksonville, Pensacola and Mobile 
Railroad Company. He also denies the allegation in said complaint 
of plaintiffs that since the time mentioned aforesaid the Florida 
Central Railroad Company has had no separate organization. On 
the contrary, he alleges that said Florida Central Railroad Com- 
pany has ail the time had a separate ¢ and independent organization, 
and that its road and its stock is and has been held as separate and 
independent of the road and stock of the Jacksonville, Pensacola 
and Mobile Railroad Company. 

Second. This defendant denies that he holds any bonds of the 
Pensacola and Georgia Railroad Company as the agent of said rail- 
road company, or as agent of the Jacksonville, Pet nsacola and Mo- 

bile Railroad Company, or of this defendant, George Swepson. 

199) =He also denies that he has in his hands as agent or trustee of 

suid George W. Swepson and Milton 8. Littlefield, or either 

of them, any of the shares of the stock of the said Florida Central 
Railroad Company. 

Third. This defendant alleges the facts in regard to bonds and 
stocks held by him to be that on the 12 day of “April, 1871, an ar- 
rangement was made between Edward Houstoun and L. W. Hop- 
kins, representing the firm of 8S. W. Hopkins & Co., to the effect that 
the certificates of stock held by said Houstoun and standing in the 
names of Edward Houstoun, Edward, guardian for Eliza V. Hous- 
toun; Edward Houstoun, guardian for Claudia Houstoun; James 
L.. Houston, amounting to about 4,370 shares, be deposited with this 
defendant, who was to hold the sume, and not to be delivered by 
him to any person unless directed to do so unless directed to do so by 
M.S. Littlefield and $8. W. Hopkins jointly, or unless directed to be 
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delivered to M.S. Littlefield by said S. W. Hopkins, or to be deliv- 
ered to 8. W. Hopkins or M.S. Littlefield. It was also agreed that 
the one hundred and three thousand dollars of the first-mort- 
200 gage bonds of the Pensacola and Georgia Railroad Company 
and of the Tallahassee Railroad Company which said Hous- 
toun had therefore held as security for a draft in his favor given by 
M.S. Littlefield, president, &c., on S. W. Hopkins & Co., dated May 
13, 1870, he also deposited with this respondent to be delivered only 
on the same terms and directions as declared with respect to the de- 
livery of the said stock certificates aforesaid. It was agreed in ad- 
dition that the delivery of said certificates and said bonds was not to 
be made unless, in addition to the requirements aforesaid, the suit 
instituted in New York against said Edward Houstoun and others 
by the Western Division of the Western North Carolina Railroad 
Company, claiming the stock represented by certificate No. 80 for 
three thousand one hundred and ten shares, and the suits brought 
against said Houstoun by T. L. Clingman in Pennsylvania and New 
Jersey and by Rogers and Bayne and L. P. Bayne in New York, 
shall have been dismissed. Said Houstoun, by said agreement or 
engagement, delivered to said S. W. Hopkins three certificates of 
stock of said Florida Central Railroad Company—one in 
201 name of James M. Baker for ten shares, one in name of 
George R. Foster for ten shares, and one in name of Edward 
Houstoun for twenty shares. Said certificates were delivered to said 
Hopkins in order that they might be transferred to enable persons 
to become directors in said Florida Central Railroad Company, but 
the same were to be held by whomsoever said Hopkins directed as 
part of the securities growing out of the advance made by said Hop- 
kins & Co. to take up the draft in favor of said Houstoun given by 
said Littlefield, and the new certificates in lieuw- thereof were likewise 
to be delivered to this respondent and were to be subject to the joint 
direction of said Hopkins «& Littlefield, or of either of them, in favor 
of the other, as prescribed in regard to the other certificates & bonds 
deposited .with this respondent as aforesaid. | 
Fourth. This respondent further alleges that afterwards, by a 
paper dated Tallahassee, Fla., April 13th, 1871, addressed to Edward 
Houstoun, Savannah, Geo., and signed by said M. S. Littlefield, said 
Houstoun was thereby authorized to deliver to 8S. W. Hopkins 
202. & Co. the stock in the Florida Central Railroad Company, the 
bonds of the late Pensacola & Georgia railroad and Tallahassee 
railroad bonds and drafts, notes, and contracts held by him as col- 
lateral for the payment of a draft drawn by him on 8. W. Hopkins 
& Co., due July 15th, 1870, $163,020.70, upon the payment to him 
of that amount, with interest. That this order by M.S. Littlefield 
in favor of S. W. Hopkins & Co. was intended to be in compliance 
with that part of the conditions upon which said stock and bonds 
were deposited which was to indicate to whom the delivery was to 
be made when the other conditions, which were the important one-, 
so far as said Houston was concerned, were fulfilled. 
Fifth. This respondent further alleges that afterwards said letter 
or order was presented to said Houstoun and to this respondent, 


72. CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 


with a request that some sort of acknowledgment should be made, 
and that on the 20th day of May, 1871, the date when the same was 
presented by seid S. W. Hopkins & Co., or in their behalf, said 

Houstoun signed a paper, as well as respondent recollects, 
203 written across said order, to the following effect: “The within- 

named documents and securities having been deposited with 
M. D. Papy, subject to certain conditions, he is hereby directed to 
surrender the sane when the conditions here alluded to are com- 
plied with, but there are no notes or contracts deposited or held by 
me as collateral.” And on the same day this respondent signed to 
the following effect: “I hereby acknowledge possession of the within- 
named documents, which are to be returned upon the compliance 
with the conditions mentioned or referred to by E. Houstoun above, 
and the surrender of this order and of the acknowledgment given 
by me excepting there were no notes or contracts deposited.” 

Sixth. This respondent alleges as his belief that said 5. W. Hop- 
kins & Co. still hold the said order, with the form of acknowledg- 
ment or acceptance above mentione d, and the obligation or acknowl- 
edgment given by me, as mentioned in the paper signed by this 

respondent as aforesaid, both of which were to be returned 
204. when this respondent should be called upon for the securities 

mentioned, upon the compliance with the conditions of the 
deposit. 

This respondent also alleges that said S. W. Hopkins & Co., who 
hold the above order for the delivery of the stock and bonds, with 
the acknowledgment of this respondent as above stated, should be 
made parties to this action for the protection of this respondent, as 
he claims no interest in said bonds and stock, but insist- that his 
obligation should be returned to him before he shall be required to 
surrender said bonds and_ stock, or that the parties who hold said 
order, in conformity to the arrangement with said Houstoun as 
aforesaid, should likewise be made parties. He insists that said 
Houstoun should also be made a party for the complete protection 
of this respondent, as well as for the protection of the rights of said 
Houstoun. 

Seventh. This respondent further alleges that the deposit afore- 

said was made for the special benefit of said Houstoun, and 
205 for his protection against the suits mentioned as having been 

instituted against him in New York, New Jersey, and Penn- 
sylvania. The said S. W. Hopkins at the time promised said fous- 
toun that he would soon have said suits dismissed, but said Hous- 
toun was not willing that said stock should be so placed that it 
might not be in a condition to be surrendered to said North Caro- 
lina Railroad Company in case said Hopkins should fail to have it 
dismissed, and the court in New York should decide in favor of the 
said company; in like manner, the purpose was that, in the event 
of a judgment in favor for pla: ntiffs in the suits brought by T. L. 
Clingman, and by Rogers & Bayne and L. W. Bayne, said Houstoun 
should have recourse to the securities to respond to any judgment or 
for his indemnity, and to indemnify him for his costs and expense. 

Eighth. This respondent further says that, so far as he is informed 
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and believes, none of said suits have been dismissed, and therefore 
the important condition for the delivery of said bonds and 
206 stock has not yet been fulfilled. 

And respondent further says that in no event should he be 
required to deliver said bonds and certificates of stock until he has 
been paid a reasonable compensation for his time and trouble in the 
matter. 

Ninth. This respondent further alleges that since the order of said 
Littlefield on said Houstoun to deliver said bonds and certificates to 
S. W. Hopkins & Co. he has been informed and believes that said 
Littlefield, by an order on said 8. W. Hopkins & Co., directed said 
S. W. Hopkins & Co. to deliver to Aaron Barnett, trustee, created by 
a certain instrument in writing, dated at Jacksonville, May 19, 1871, 
forty-four hundred and ten shares of the capital stock of the Florida 
Central Railroad Company, formerly held by Edward Houstoun, 
which are in — hands of M. D. Papy, trustee, to be surrendered to 
them (said 8. W. Hopkins & Co.) upon the discontinuance of certain 
suits now pending against said Houstoun, and when they should be 

fully paid for certain advances made by them, &c. This 
207 order, as respondent is informed and believes, was, on the 24 
day of May, 1871, “accepted” by said S. W. Hopkins & Co. 

Tenth. This respondent does not know anything of the deed re- 
ferred to in said order creating said Barnett trustee, as he never saw 
it or heard it read. It would seem that, although said S. W. Hop- 
kins & Co. hold the order on said Houstoun and the endorsed _ac- 
knowledgment of said Houstoun and this respondent, they have not 
the equitable right to said stock, but that the same would seem to 
be either in said Barnett or said Littlefield after the conditions of 
the deposit are fulfilled. This respondent does not, however, regard 
himself asin any way connected with said order on 8S. W. Hopkins & 
Co. in favor of said Barnett, as he holds himself responsible to do 
what is required when the conditions of the deposit are complied 
with and his obligations are returned. He is willing to abide by the 
order and direction of the court, but asks and insists that he shall 
be protected fully in the premises. This respondent annexes copies 
of the papers referred to in this answer as part hereof, but he reserves 
the right to correct any error that may have occurred in copying. 

fleventh. This respondent alleges that it was at the in- 

208 stance and for the benefit and protection of said Houstoun 

that he took upon himself the trust created by the deposit of 

the securities and certificates of stock as aforesaid, and he insists that 

until the conditions are fulfilled the same should remain as it is; 

nevertheless, respondent submits to the order and direction of the 

court in the premises, requesting, however, that all the parties in- 
terested should be made parties hereto for his protection. 


M. D. PAPY, in P. P. 
STATE OF FLoripa, County of Leon: 
M. D. Papy, being duly sworn, says: The matters and things in 
the foregoing answer set forth as of his own knowledge are true, and 
10—155 
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those stated to be derived from the information of others he believes 
to be true. 
M. D. PAPY. 


Sworn to & subseribed before me, this 19th day of April, 1872. 
JAMES D. WESTC OTT, Jr., 
Associate Justice Supreme Court of Florida. 


209 Copy. 

Whereas by an arrangement between Edward Houstoun and S. 
W. Hopkins, representing the firm of 5S. W. Hopkins & Co., it is 
agreed between them thatthe certificates of stock in the Florida Central 

Railroad C oompany held vy said Houstoun, and standing in the names 
of the following-named persons and for the following amounts, 
and numbered as follows, be, and are, deposited with M. D. Papy, who 


is to hold the same, and not to be delivered by him to anv person ° 


unless directed to do so by M. S. Littlefield and 8. W. Hopkins 
jointly, or unless directed to be delivered to M.S. Littlefield by said 
S. W. Hopkins, or to be delivered to 8S. W. Hopkins by M. 8. Little- 
field, viz: 


Shares. 
No. 40, in name of Edward Houstoun, for 5 omnis ibid tea” ae 
ee 41, 66 ¢é ee EE et IR REE! en er eT 100 
és 42. sé 6c éé OP aS Se ee 100 
rT 43, rT | ‘6 rT eee MR BUT LET Nanay Sef 100 
és 44, 66 é és eget REESE NIE FECES 100 
See 5, ‘6 ‘é 66 pee TC RT IC) SMM SRM ep A tn 100 
rT 4G, rT 6é é¢ pee REO TS A Sa the 100 
wee: Mies “ ‘“ gen ee ere 100 
« AS. rT rT rT Pd aR as ares ee 100 
No. 49, in name of Edward Houstoun, for ‘iiscins cited 100 
210 éé ov, éé éé BP Ak ey aa eae eo a 100 
éé 51, ce of 66 aa SPE a Se aa neg 70 

No. 57, in name of Edward Houstoun, guardian for Eliza V. 
GR as es bik ea en eae Gaia eee ees 70 

No. 58, in name of Edward Houstoun, guardian for Claudia 
et: FOG ons shor i kek dee aes 70 
No. 59, in name of James L. Houstoun, for _..-.-.--_.-.--~- 20) 
oe ’ Kdward Houstoun, for. ....-.----~- 30 
“ 80, “ H. FROMM; GPS ia ininh noid dine 3,100 
4,570 


It is alsoagreed that the one hundred and three thousand dollars 
of the first-mortgage bonds of the Pensacola and Georgia Railroad 
ompany and of the Tallahassee Railroad Company which said 
Houstoun has heretofore held as securities for draft in his favor 
given by M.S. Littlefield, president, on S. W. Hopkins & Co., dated 
May 13th, 1870, be also deposited with M. D. Papy, to be delivered 
only on the same terms and directions as declared with respect to 
the delivery of the said stock certificates aforesaid. 


. 
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It is agreed in addition that the delivery of said certificates and 
said bonds is not to be made to said Littlefield unless, in ad- 
211 dition to the requirements aforesaid, the suit instituted in 
New York against said Edward Houstoun and others by the 
Western Division of the Western North Carolina Railroad Company, 
claiming the stock represented by said certificates No. 80 for three 
thousand one hundred and ten shares, and the suits brought against 
said Houstoun by T. L. Clingman in Pennsylvania and New Jersey, 
and by Rogers and Bayne and L. P. Bayne in New York, shall have 
been dismissed. 

It is further agreed that the four drafts of George W. Swepson on 
M.S. Littlefield, accepted by said Littlefield, and amounting in the 
aggregate to the sum of one hundred and nine thousand one hun- 
dred and forty dollars, exclusive of interest thereon, be likewise 
deposited with M. D. Papy, and are not to be delivered to said M. S. 
Littlefield unless and until directed so to do by said S. W. Hopkins. 

Said Edward Houstoun has delivered to said S. W. Hopkins three 
certificates of stock of said Florida Central Railroad Com- 
12 pany, one, No. 77, in name of James M. Baker, for ten shares, 
transferred in blank by said Baker; one, No. 78, in name of 
George R. Foster, for ten shares, transferred in blank by said Foster; 
and one, No. 82,in name of Edward Houstoun, for twenty shares, 
transferred in blank ; making together forty shares. The said cer- 
tificates are delivered to said Hopkins in order that they may be 
transferred to enable persons to become directors in said Florida 
Central Railroad Company, but the same are to be held by whomso- 
ever said Hopkins directs as part of the securities growing out of 
the advance made by said Hopkins & Co. to take up the draft in 
favor of said Houstoun, given by M.S. Littlefield ; and the new cer- 
tificates in lieu thereof are likewise to be delivered to M. D. Papy, 
and are to be subject to the joint direction of said Hopkins & Little- 
field, or of either of them, in favor of the other, as prescribed in re- 
gard to the other certificates and bonds deposited with M. D. Papy, 
as aforesaid. | 

Witness our hands, this 12th day of April, 1871. 

(Sig’d) EDWARD HOUSTOUN. 
3 S. W. HOPKINS & CO. 


213 Copy. 
TALLAHASSEE, FLA., April 13, 1871. 


Edward Houston, Esq., Savannah, Geo. 

My Dear Sir: You are hereby authorized to deliver to S. W. 
Hopkins & Co. the stock in the Florida Central Railroad Company, 
the bonds of the late Pensacola and Georgia Railroad, and Talla- 
hassee Railroad bonds, and drafts, notes, and contracts held by you 
as collateral for the payment of a draft drawn by me on S. W. Hop- 
kins & Co., due July 15th, 1870, $165,020.20, upon the payment to 
you of this amount, with interest. 

Truly, yours: 


(S’g’d) M.S. LITTLEFIELD. 
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The within-named documents and securities having been depos- 
ited with M. D. Papy subject to certain conditions, he is hereby di- 
rected to surrender the same when the conditions here alluded to 
are complied with; but there are no notes or contracts deposited or 
held by me as collateral. 

May 20th, 1871. 

(S’g’d) KE. HOUSTOUN 


214 I hereby acknowledge the possession of the within-named 
documents, which are to be returned upon the comphance 
with the conditions mentioned or referred to by E. Houstoun above 
and the surrender of this order, and of the acknowledgment of the 
deposit of said documents given by me, excepting there were no 
notes or contracts deposited. 
May 20th, 1871. 
(S’e’d) M. D. PAPY. 


Copy. 


JACKSONVILLE, FLA., May 19, 1871. 
Messrs. 8. W. Hopkins & Co., 
No. Broadway, New York. 
GENTLEMEN: You will deliver to Aaron Barnett, trustee, created 
by a certain instrument of writing, dated at Jae kson ville. May 19th, 
1871, (4,410) forty-four hundred and ten shares of the capital stock 
of the Florida Central Railroad C ompany, formerly held by Edward 
Houstoun, which are now in the hands of M. D. Papy, trustee, 
215 to be surrendered by him to you upon the discontinuance 
of certain suits now pending against said Houstoun, and 
when you shall be fully paid for certain advances made by you as 
per your receipts given me, dated April 15th, 1871. 
Very respectfully, 


(S'e’d) M.S. LITTLEFIELD. 
May 24, 1871. 


Accepted. 


(S’o"d) S. W. HOPKINS. 
SrateE OF FLortpa, County of Duval: 


I, Edwin Higgins, clerk of the circuit court in and for said county, 
in said State, do hereby certify the foregoing to be a true copy of the 
answer of M. D. Papy, filed in my office in the ease of The State of 
Fla. et al. vs. The J., P. & M. R. R. Co. et al. 

In witness whereof I hereunto set my hand and the seal of said 
court, this 18th day of October, A. D. 1875. 


[seat.] EDWIN HIGGINS, Clerk. 
216 fEndorsed:] In cirenit court, 4th judicial circuit, Duval 


county. The State of Florida et al. vs. J., P. & M. R. R. Co. 
et al. Certified copy of answer of M. D. Papy. Filed Apr. 22, 1872. 
Exhibit D. Filed Dee. 6th, 1875. P. Walter, clerk. 
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217 ‘In the Circuit Court of the U.S., Northern District of Florida. 
In Chancery. 


Epwarp C. ANDERSON e¢ al. 
vs. 
THE TRUSTEES OF THE INTERNAL IMPROVEMENT Funp ef al. 


E. M. L’Engle, solicitor of Rob’t J. Washington, having filed his 
petition claiming an interest in the bonds deposited by T. Mayhew 
Cunningham, trustee, and having given notice of a wish to take 
testimony on the 25th day of November, 1875, but the same being 
Thanksgiving Day, the examination 1s adjoined over to 11 a. m., 


Saturday, November 27th, 1875. 
A. DOGGETT, Examiner. 


JACKSONVILLE, SATU RDAY, J Jovember 12th, ’75—11 a. m. 
Office of A. Doggett, examiner. Examination adjoined over to 


10 a. m., Monday, November 29. 
A. DOGGETT, Examiner. 


218 | Monpay, November 29th, 1875. 


Minton S. LITTLEFIELD, a witness in behalf of petitioner, 
Robert J. W ashington, being sworn, says: Gen. Jackson, the attorney 
of T. Mayhew Cunningham, trustee, told me that he had filed the 
one hundred and three thousand dollars of bonds of Pensacola and 
Georgia Railroad Company and Tallahasse Railfroad] Company with 
the master, A. Doggett. I claim these bonds as my individual prop- 
erty, unless my title was divested by a sale made on the second day of 
August last, in the suit of J. H. Miller vs. Milton S. Littlefield ; this 
suit was on the equity side in the U.S. circuit court. These bonds 
were purchased by me of Col. Edward Houston as my own property 
at the same time I purchased other property and securities of him. 


Cross-examined: 


I have never had these bonds in my possession. They were left 
with Mr. Houston as a security for a part of the purchase-money 
according to the contract I made with him. I gave Edward Houston 

a draft on S. W. Hopkins & Co., as president of the Jackson- 
219 ~~ ville, Pensacola and Mobile Railroad Company, for about one 

hundred and sixty-three thousand dollars, the balance due 
Houston on the contract between him, myself, and Swepson. The 
bonds remained in Houston’s hands as collateral securing till the 
draft was paid. When the draft was given S. W. Hopkins & Co. 
were the fiscal agents of the J. P. & M. R. R. Co. I was informed by 
both Hopkins & Co. and Edward Houston that the draft was paid. 
The payment of the draft was charged against the J., P. & M. R. R.Co. in 
the account-current rendered to me, as president of the company, by 
Hopkins & Co. Hopkins & Co. were the agents of the company in 
the sale of the four million of State bonds at the time the draft was 
paid they had in their hands belonging to the railroad company. 
I bought the bonds with an understanding that the company had with 
the Governor of the S-ate of Florida to purchase all of the outstand- 
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ing bonds of the Tallahassee and Pensacola and Georgia Railroad 
Company. These bonds were to be purchased and canceled accord- 
ing to the understanding above testified to. The Legislature had 
authorized the Governor of the State of Florida to exchange 
220 bonds with the railroad company at the rate of sixteen thou- 
sand dollars per mile. The Governor required before he 
would make the exchange that the company should retire all of the 
outstanding bonds of the Tallahassee & Pensacola and Georgia 
Railroad Companies of provision to be made for returning them. 
This was required so the State should have a first lien on the rail- 
road for the security of the J., P. & M. Railroad bonds. The date 
of this understanding was in the spring of 1870, & had with my- 
self as president of the road. At this time I was the owner of more 
than a majority of the capital stock of the company. The draft on 
Hopkins & Co. was paid on or about the twelfth of April, 1871. 

Question. Please state where, when, and how any of your indi- 
vidual money or property was used in the payment of the one hun- 
dred and three bonds. 

Answer. A .contract was made between Edward Houston and 
George W. Swepson by myself; as his attorney-in-fact, whereby Mr. 
Swepson agreed to purchase of Houston all of the stock he owned 

in the Florida Central Railroad Company, all bonds of. the 
221 ‘Tallahassee and Pensacola and Georgia Railroad Company 
he owned, and certain water lots owned by him in the city 
of Jacksonville, and to pay him a commission of fifty thou- 
sand dollars due him from Mr. Swepson, in all amounting to 


about two hundred and fifty-one thousand dollars. A considerable. 


amount of money was paid at that time; I mean, when the contract 
was made. In August following I purchased of George W. Swep- 
son all the railroad interest he had in the State of Florida, and 
agreed with him to execute this contract. Shortly after, this I paid 
Kdward Houston, of my own money, thirty-five thousand dollars. 
I paid G. W. Swepson moneys he had paid Houston, about twenty- 
two thousand dollars. I paid Houston at the time I gave the draft 
on Hopkins & Co. ten thousand dollars. There was another bal- 
ance of ten or twelve thousand dollars paid some time during the 
winter of eighteen hundred and sixty-nine or eighteen hundred & 
seventy. When I settled with Houston, and gave the draft on Hop- 
kins & Co., there was a balance due him on the contract of one 

hundred and sixty-three thousand dollars. The difference 
222 ~=between this amount and the two hundred and fifty-one 

thousand dollars was paid by myself or Geo. W. Swepson. 
The date of the contract between Swepson & Houston was in June, 
1869, and the contracts referred to are in evidence in this ease. The 
fifty thousand dollars of commissions were claimed by Mr. Houston 
for the purchase of stock in the Florida Central Railroad Company 
and bonds of the Tallahassee and Pensacola and Georgia Railroad 
Company prior to March 20th, 1869, for Geo. W. Swepson. The 
contract called (counsel for petitioner here objects to any evidence 
being adduced as to the contents of a written contract; objection 
noted) for thirteen hundred shares of the stock of the Fiorida Cen- 
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tral Railroad Company. After the contract was made Mr. Houston 


transferred no stock, but held the stock as collateral for the pay- 
ment under the contract. The gross sum of two hundred and fifty- 
one thousand dollars stipulated in the contract included the price 
of the Florida Central Railroad stock, railroad bonds, city lots, com- 
missions, and some other expenses. In fact, it was a general settle- 
ment between Houston and Swepson. To the best of my 
223 ~_—irecollection, the stock was estimated at fifty dollars per share, 
each share being for one hundred dollars, and the bonds at 
the rate of seventy-five cents on the dollar. I am certain the 
stock was not sold for less than fifty dollars a share; I mean the 
stock referred to in the contract. To the best of my recollection, 
the city lots were valued at between eighteen or twenty-five thou- 
sand dollars. The amount of fifty thousand dollars for commis- 
sions were due at the date of the contract for services previously 
rendered. Houston required a settlemment with Swepson, payment 
of the commissions, the purchase of the stock and bonds referred 
to, before he would give his consent to co-operate any further with 
Mr. Swepson. M. D. Papy, then att’y for Houston and Swepson, 
advised such settlement. In the purchase of the bonds I did not 
do it on account of the J., P. & M. R. R. Co., as the J., P. & M. 
%. R. Co. was not in existence when the contract was made. 
Had I received the bonds at the time they were paid for, or at 
the time I made the contract for there purchase, I should have de- 
livered them to the governor for cancel-ation. I should have 
224 delivered them up for the purpose of discharging the lien 
they held on the road, so as to be enabled to give a security 
or lien to the State, and relied being paid moneys that 1 had ad- 
vanced out of the proceeds of the sale of the State bonds. I was 
under no obligation to the Railroad Company to do so, but should 
have done it as a matter of business. I was not present at the sale 
made on the second day of August last, referred to in my direct ex- 
amination. I don’t know who bid off the bonds at this sale; that 
is, my interest therein. I do not know the petitioner, Robert J. 
Washington. Ido not know what my interest in the bonds brought 


at the sale. 
M.S. LITTLEFIELD. 


Sworn to & subscribed this 29th of November, 1875. 

A. DOGGETT, Examiner. 
Examination adjourned to 10 a. m. to-morrow morning. 

A. DOGGETT, Examiner. 


225 DECEMBER 30TH, 1875. 
Examination adjourned to 10 a. m., Dee. 1st, 1875. 


A. DOGGETT, Ez’r. 


Examination resumed pursuant to order of adjournment. 
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WepDNEsDAY, Dec. 1st, 1875. 
Mitton 8. LirrLerierp, called on part of petitioner : 


The understanding with the Governor [of | Florida for the purchase 
of the outstanding bonds of the P. & G. & T. R’road Companies about 
which I have testified was a verbal one. _ 

Q. Was the Governor’s requirement about returning old bonds 
before he would issue the State bonds complied with, or did he let 
the latter bonds go before the old railroad bonds were take- up ? 

A. The Governor delivered the State bonds to the R. R. Company 
before the old bonds were taken up, but provisions were made to 
retire the old bonds before the State bonds were issued, as explained 
in my testimony heretofore viven in this ease to Exhibit- A, B, & C 
& D. I referred to the exhibits put in evidence in the cases of Ed- 
ward ©. Anderson, Junior, cl al., complainant-, versus The Trustee of 

the Internal Improvement Funds ef al. Referring to my 
226 testimony on the cross-ex. touching the prices of the bonds, 

stocks, city lots,.and amount paid for services to Houston, as 
per contract therein mentioned, I wish to make a correction in said 
testimony. In referring to the original contract, to refresh my 
memory, I found the amount to be paid for the thirteen hundred 
shares of the I°. C. R. R. stocks the amount to be paid was 98,200.00 
dollars, being at the rate of 75 cts.on the dollar. I find further 
that the old bonds were valued, some of them, at the rate of 50 ets. 
on the dollar, and some of them at their par value. I find further 
that the gross amount agreed to be paid, which was paid, was 
$252,564 dollars. I find further that the price agreed to be paid, 
which was paid, for the lots in or near the city of Jacksonville was 
$21,319.00 dollars. 

QQ. You have said that you were under no obligation to the R. R. 
Company to surrender the old bonds. Were you under any such ob- 
ligation to any other party? State further in this connexion, fully 
& expheitly, why the J., P.& M. R’road Company, or its officers, pur- 
posed to return the first mortgage bonds of the P. & C. & T. R’road 
Companies. 

[A.] There never was any contract made by the R'road Company, 

or by any of its officers, with the Governor of the State, or 
227. ~=Swith any one else, agreeing in direct terms to take up the old 

bonds because the J., P. & M. R’road Comp’y did not recog- 
nize at that time the P. & G. & T. road bonds were a lien upon its 
property, but I, as the president of the company, made every ar- 
rangement possible to take up the bonds for two reasons: 

Kirst. That a balance due of about $472,009 doliars of the unpaid 
purchase-money due the Trustee of the Internal Improvement 
Funds by F. Dibble and associates, the parties then owning the ma- 
jority interest m the RK. R. property, had assumed the payment of 
that debt; I mean G. W. Swepson had receipted to the trustees for 
that amount of money, and because the assignee, on part of F. Dib- 
ble and associates, and guaranteed the payment of the debt, I be- 
same the assignee of G. W. Swepson by purchase, and assumed the 
payment of the debt aforesaid. By purchasing the bonds and de- 
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livering them to the trustees the debt would be paid, and the Gov- 
ernor did agree to take these bonds in lieu of cash on payment of the 
debt. | 

Second. There was a question as to the title of the R. R., whether 
or not these old bonds were not a lien upon the road, which placed 
a cloud upon the title. In order to remove the cloud, and that the 

company might have a clean and unquestioned title to 
228 its property, so as to give the State the first lien was, as a 

matter of business interest to the company, their duty to take 
up the bonds and return them to the Governor for cancellation. 

Q. Referring to page 34 of your testimony, filed in the case E. 
C. Anderson, Jun., et al., versus The Trustees of the Internal Im- 
provement Funds et al., wherein you state that there was a general 
understanding between the Governor, representing the Board of In- 
ternal Improvement, and the parties connected with the R. R. Com- 
pany, that these old P. & G. & T. R’road Company bonds must be 
taken up and cancelled before the company could issue a first-mort- 
gage bond, I ask whether you «re correct in describing the Gov- 
ernor in the above extract as th —_ presentative of the Board of Im- 
provement; that is to say, was the anderstanding had with the State 
of Florida through its Governor, or with the Board of Trustees 
through its agent, the Governor ? 

A. All understanding at that time was with the Governor as 
Governor of the State of Florida,and not as a member of the Board 
of Trustees, having solely in view the clearing of the R. R. Company 

from all liens upon its property, so as to give a clean lien to 
229 the State as contemplated in the act of the Legislature to per- 

fect the public works. At the same time I knew the Gover- 
nor to be president ez officio of the Board of Trustees, and that the 
debt of Dibble and associates aforesaid was due to the trustees, and 
to discharge the debt of the old bonds, if purchased, must be re- 
turned to the board for cancellation, but I had no dealing with the 
board as a board, or with any officers of the State as members thereof, 
at that time. At the time I gave the draft upon Hopkins & Co. to 
Edward Houston for about 163,000 dollars, and when said draft was 
paid the J., P. & M. R. R. Company was indebted to me for a large 
amount of money that I had advanced for it ; it exceeded the amount 
of the draft. : 

Q. State whether the 103,000 dollars of P. & G. & T. R. R. Com- 
pany bonds filed in this case by T. M. Cunningham, as trustee, were 
to your knowledge ever claimed to be the property of any other per- 
son after you purchased them? If so, when, where, and by whom 
were they so claimed ? 

A. To my knowledge no person ever claimed those bonds as their 


_ property, or that the title to them after Mr. Houston should have 


been paid was in any oneelse than myself, excepting that the 
230 Trustees of the Internal Improvement Fund and the State of 
Florida commenced a suit against myself and others in March, 
1872, claiming the bonds to have been purchased for the benefit. of 
the State and trustees, praying to the court that they shculd be de- 
livered to the trustees for cancel-ation, This suit was commenced 
11—155 


$2. CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 
in the circuit court of Duval county, Florida, and has gone into 
final decrees. 

This is a brief statement of r’road transactions In Florida. 

The Pensacola & Georgia r’roadsand the Tallahassee r’road were 
sold by the Trustees of the Internal Improvement Fund in March, 
1869, and were purchased by F. Dibble and associates, who after- 
wards were incorporated into a company and held said properties 
under the name of the Tallahassee R’road Company. Subsequently 
the Jacksonville, Pensacola, & Mobile R’road Company was incor- 
porated by the Legislature and consolidated with the Tallahassee 
R’road Company, last mentioned. G. W. Swepson furnished most 
all the money and bonds that were paid upon the purchase of the 
P.& G. & T. R’road Companies. Geo. W. Swepson furnished over 

$600,000 dollars. {[ furnished some of the purchase money, 
23 over $100,000 dollars of it, and subsequently furnished a 

large amount of money to J., P. & M. R. R. Company out of 
my private purse. I furnished all the money after June, 1869, that 
was expended. None of the money furnished by Mr. Swepson or 
myself has ever been repaid by those associated with me in the 
ownership of the rroad properties. 

I did not furnish the fore-mentioned 100,000 dollars before the sale 
but afterwards, and it was applied upon the purchase-money. 


Cross ° 

(). Refer-ing to your understanding with the Governor, was it not 
an understanding that both parties relied on and expected to be car- 
ried out? 

A. It was. 

Q. Explain Exhibit “D,” that is to say, was it a countermand of 
the payment of the draft therein mentioned ? 

A. It was not a countermand of the draft, but was an order upon 
S. W. Hopkins & Co. to hold a certain number of State bonds as 
collateral security for the payment of the draft. 

Q). Was there any special reason urged why the State bonds should 
be delivered to the company prior to the actual taking up and de- 

livery to the State, the old bonds, according to said under- 
232 ~~ standing, and if so, who urged it? 

A. There was a reason given, which was that in order to 
complete a negociation then pending in Europe for the sale of the 
State bonds, Mess-ers Hopkins & Co. represented that the bonds 
must all be delivered in Europe at once. 

Q. Did you keep any account between yourself individually and 
the J., P. [& M.] R’road Company ? : 

A. I did. | intended to charge and did charge all moneys that I 
had advanced in behalf of the J., P. & M. R. R. Company to said 
company. 

Q. Was there any agreement between you and the company that 
you should hold the 103 bonds as security for the payment of any 
money you might have advanced in purchasing said bonds? : 

A. There was no such agreement. 

Q. To whom was the title to the city lots in question made? 
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A. To the Florida Central R. R. Company, and the title, for ought 
I know, is still in the company. 
Q. If there had been no litigation over these 103 bonds, and they 
had been delivered to you when paid for, according to the agreement 
_ with Houston, would you not have delivered them to the. 
: 233 Board of Trustees for cancel-ation or canceled them yourself? 
| A. As I have frequently testified before, I have no doubt 
that I snould have delivered them to the trustees. 
| Q. Were these 103 bonds purchased for the benefit of the J., P. 
’ & M. R. R. Company, and to discharge the lien thereof upon the 
r’road property, assuming that they were a lien? 
A. They were purchased to discharged the lien or claim there may 
P have been-upon or against the J., P. & M. R’road Company, but 
they were not purchased for the J., P.& M.R.R. Company. 
M. 8S. LITTLEFIELD. 


Examination adjoined to 10 a. m. to-morrow morning 


A. DOGGETT, Examiner. 


The petitioner offers in evidence Exhibit “K & F,” filed in testi- 
mony taken before A. Doggett, examiner in the case E. C. Anderson, 
Jr., et al. vs. M. L. Stearns et al. 

Defendant objects to the introduction of Exhibit “K,” because it 


oe ag appears upon the face thereof that it was canceled by mutual con- 
sent of the parties soon after it was executed. 


~¢— 


Received in evidence subject to exception. 
Petitioner offers in evidence transcript of the record of the 
234 U.S. circuit court for the northern district of Florida, sittin 
in equity, in the case of John H. Miller vs. Milton S. Littlefiel 
and others. 


Objected to by defendant’s counsel on the following grounds: 
First. It is res inter alias apta. 
Second. Because the said transcript is not a complete record, in 
a that it does not contain the proceedings of the master in carrying 
out the decree. | 
Third. Because the suit was commenced after the suit by the State 
- and trustees in the circuit court of Duval county, & after Milton S. 
Littlefield, one of the defendants therein, had been enjoined from 
disposing of any interest he had in the one hundred & three bonds 
in question. 
Record admitted and hereto annexed and marked Exhibit “A.” 
Petitioner offer- in evidence an order made in the cause last men- 
tioned, by the judge of the said court, dated January oth, 1875, ap- 
pointing Francis T. Fleming master of said court in said cause in 
the place of Charles H. Summers, deceased. 


Excepted to by defendant’s counsel on the same grounds as the 
last objection. 
Paper admitted in evidence as heretoannexed, marked Exhibit “B.” 
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Petitioner offers in evidence a report by Francis T. Flem- 

235 ing, special master in the case last mentioned, of a sale made 
by him as such master, and reported to the court August oth, 

1875, and filed in said court on the 2 day of 


Objected to by defendant’s counsel on the same grounds as pre- 
ceding objections. 

Document admitted and marked Exhibit “C.” Petitioner rests 
subject to the right to resume. | 

Miron S. LitrLeriE Lp, being called for defendant, says: I do not 
know John H. Miller. I do not know of the the existence of any such 
person—of my own knowledge. [ have never had any business 
transactions with aman by the name of John H. Miller, or with 
his agent, to my knowledye. 

Question. Referring to the record introduced by petitioner and 
marked Exhibit “A,” state what was the cause of action upon which 
John H. Miller recovered a judgment against you, mentioned in 
said record. | 

Objected to by the petitioner because it seeks to prove a fact by 
secondary evidence without laying a foundation, and because it 1s 
illegal, irrtlavent. 


Answer. Certain promissory notes that I gave, due one day after 
date. ‘To whose order they were made payable I have forgotten. 
The date of said notes, to the best of my recollection, was 
236 some time in the month of January, 1872, but I may be mis- 
taken. 
The petitioner objects to the answer on the same grounds. 
Defendants here offer in evidence a contract between Milton S. 
Littlefield and Edward M. L’Engle, dated Feb’y 16th, 1872. 
Objected to because this are irrelavent, otherwise illegal. 
Objection noted. 


Papers admitted in evidence annexed hereto and marked Exhibit 
és ID ’9 

Question. State if whether or not two promissory notes for 25,000 
dollars each, mentioned in the contract, are the notes upon which 
Mr. Miller sued you. 

Objected to because it seeks to prove a fact by secondary evidence 
without laying a foundation, and because it is irrevalent and other- 
wise illegal. 

[Answer.] They were the notes upon which Mr. Miller recovered 
judgment. 

Answer objected to on the same grounds. 


Question. When and where were the notes made, and to whome 
were they delivered, and what was the consideration ? 


Objected to on the same grounds. 
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Answer. These notes were signed at Tallahassee, Florida, and I 

see by the date of the contract made at the time the date was the 

16th day of February, 1872. They were delivered to Edward 

237  M. L’Engle. The consideration is expressed in the con- 
tract. 


Answer objected to on the same grounds. 


Question. What was the amount of all the stock interest men- 
tioned in the contract as the consideration of said notes? 


Objected to on the same grounds. 


Answer. About 4,000 shares of stock at two dollars per share. 
Said 4,000 shares were standing upon the books of the company in 
the name of J. P. Sanderson, who had really no interest in the 
said 4,000 shares of stock but to enable him to be an officer of the 
company ; that stock was originally on the books of the company 
in my name and belonged to me, and was transferred to Cel. San- 
derson; as he was to be these condofficer of the company, he wished 
the stock-book to show that he was a prominent shareholder. 


Answer objected to on the same grounds. 


Question. Was any demand made for the payment of these notes 
before suit was brought? 


Objected to as being irrelavant and otherwise illegal. 

Answer. No demand was made on me before suit was brought. 
Answer objected to on the same grounds. 

Question. Has that stock been since transferred to you? 
Objected to on the same grounds. 


238 Answer. It has not been transfer-ed to me from the books 
of the company. 


Answer objected to on the same grounds. 
Question. At whose instance and request was the notes made ? 
Question objected [to] on same grounds. 


Ans. E. M. L’ Engle. 
Question. Why was Brown, Lancaster & Co. and W. Cummings 
made the payees of these notes ? 


Objected to on same grounds. 

Ans. I know of no other reason except that Mr. L’ Engle requested it. 
Objected to on same grounds. 

Ques. Did you know any such parties at that time? 

Objected to [on] same grounds. 


Ans. I had heard of the firm of Brown, Lancaster & Co., but I 
had no acquaintance with them, and I did not know Mr. Cummings. 


Objected to [on] same grounds. 
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Ques. State the period of time during which time Messrs. Sander- 
son & L’Engle or John P. Sanderson or E. M. L’Engle were your 
attorneys or the attorne-s of the J., P. & M. R’road Company. 

Objected to on same grounds. : 

Ans. John P. Sanderson and Sanderson & L’Engle were attorney- 
for the J., P. & M. Railroad Company from June, 1869, to the time 
[of] Col. Sanderson’s death, which occur-ed during of the summer 

of 1871. E. M. L’Engle was the attorney of the company after 
239 the death of Col. Sanderson until the 16th day of February, 
1872. | 

Objected to on same groulas. 

Ques. Where was Mr. Sandersen at the time these notes [were] 
made ? 

Objected to on same grounds. 

Question withdrawn. | 

Ques. Did not Mr. L’Engle know the object & purposes of the 
purchase of these 108 bonds prior to December, 1873 ? 


Objected to on same grounds. 


— 


Ans. I cannot say that he did. 
Ques. Did not Mr. L’Engle know of the pendency of the suit of 
the State and Trustees vs. yourself and others, in the circuit court of 
Duval county, at the time said suit was brought, or immediately 
thereafter ? 
Question objected to on same grounds. 
Ans. I informed him that a suit had been commenced, and that 
a receiver had been appointed for the road, in a conversation I had 
with him shortly after suit was brought, and this is all that I know 
of his knowledge of the suit; have had frequent conversations with 
him about the suit since. 
Objected to on same grounds. 
Ques. Did not Mr. L’ Engle know that Mr. Swepson had re- 
240  ceipted to the trustees for the balance of the purchase-money 
of the railroad property, and that Mr. Swepson was their 
agent to purchase & deliver to the trustees all these old bonds out- 
standing after the sale of the railroad by the trustees? 
Objected toon same grounds. 
Ans. I cannot testify of my own knowledge that he did, as my 
consel/ations were almost entirely with his partner, Col. Sanderson. 
Objected to on same grounds. | 
Ques. Did not Mr. Sanderson have full knowledge of the fact in- 
quired of in the preceding interrogatory ? 
Objected [to on] same grounds. 
Ans. He did. 
Objected to on same grounds. 
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Ques. Were not the facts above eager of matters of public and 
general notoriety in this part of the State? 

Objected to on same grounds. 

Ans. They were,and generally published in the er 

Objected to on same grounds. 


Ques. Have you or not had any conversation with Mr. L'Engle 
since the suit of John H. Miller versus M. 8. Littlefield e al. prior to 
the first Monday of last August relative to these 103 bonds ? 


Objected to on same grounds. 


241 Ans. I have had repeated conversations with Mr. L’Engle 
during the time indicated, relative to the 103 bonds. 
Objected to on same grounds. | | 
Ques. State whether or not, at any time, Mr. L’Engle has disclosed 
to you, directly or indirectly, that the litigation in the name of John 
H. Miller vs. M.S. Littlefield et al., to obtain these bonds, or your 
interest therein was being p-osequted for the benefit and use of Mr. 
L’Engles, and that John H. Miller had no interest therein. 


Objected to on same grounds. 

Ans. I have no recollection of any such conversation between Mr. 
L’Engle & myself. 

Objected to on same grounds. 

Ques. Have the facts, about which you were last interrogated, come 
to your knowledge in any manner whatever? Or, if so, state them. 

Objected to on same grounds. 


Ans. I am not in the possession of any fact or facts that would lead 
to such a conclusion. J have been informed by an attorney that 
John H. Miller had no interest in the judgement in in his opinion. 


Objected to on same grounds. 


Ques. Has Mr. L’Engle exercised any act of ownership over 

242 = this judgment in favor of John H. Miller, or over the litiga- 

tion in his name, by entering into any contract, in his, Mr. 

L’Engle’s, name, with you whereby said judgement would be con- 

trolled to Mr. L’ Engle’s interest, or wherein satisfaction of said judge- 
ment is contemplated ? 


Objected to on same grounds. 

Ans. A contract was entered into between Mr. L’Engle and my- 
self, I think, in the spring of 1873, in which provisions were made 
to discharge the judgement by payments. It is the only contract 
made between us, either verbal or written, since the date of the first 
contract in February, 1872 

Objected to on same iasaiai 

Ques. Have you that contract in your possession ? 


Objected to, same grounds. 
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Ans. I have. 
Objected to on same grounds. 


Defendants offer in evidence the contract between E. M. L’Engle 
and M.S. Littlefield, dated 1st day of March, 1873. 


Objected to as being irrevalent and otherwise illegal and inad- 
missable; but the genuineness of the signatures admitted. 


Contract admitted in evidence, hereto annexed, marked Exhibit “ E.” 
Ques. At the time this contract, marked Exhibit “FE,” 

243 was made did you have any knowledge that John H. Miller 
claimed any interest in any judgement therein mentioned ? 


Objected to on the same grounds. 


Ans. I had no knowledge, at that time, before or since, that John 
H. Miller had any interest in the judgement other than was shown 
by the record of the court. 


Cross-examined: 


Ques. Say whether theré was any consideration moving to you 
from the side L’ Engle for the contract marked Exhibit “D,” and for 
the notes therein mentioned, other than than the consideration ex- 
pressed in the contract. If you state what it was and explain what 
was me-nt by these words in the contract: “It is further agreed and 
understood that the said L’Engle is released from all contracts and 
engagements which have heretofor- existed, whereby he was to 
render professional services, as an attorney-at-law, to said Littlefield, 
or to the Railroad Companies, or any of them, in Florida, in which 
said Littlefield is interested.” 

Objected to so far as it seeks to show that any part of the consider- 
ation of those notes was the professional services of Mr. L’Engle to 
the R. R. Company, or any consideration, except that mentioned in 
the contract. 


244 Objection noted. 


Ans. There was a contract agreed upon between Col. Sanderson 
and Sanderson & L’Engle, of which firm E. M. L’Engle was a 
member, and the Railroad Company and myself, made about the 
month of April, 1871, by the terms of which contract or agreement 
Sanderson & L’Engle agreed to be the attorneys of the railroad 
company and myself for the period of three years then next ensu- 
ing, and to the best of my recollection their salary was to be 15,000 
dollars for each and every year. The contract was not reduced to 
writing and signed by all of the parties, but it was reduced to 
writing and signed by J. P. Sanderson. By the terms of that in- 
strument the salary was stated at 20,000 dollars per year. My im- 
pression is, further, that a resolution was passed by the board of 
directors of F. C. R. R. Company, by the terms of whizh the salary 
was fixed at fifteen thousand dollars. I understand, by the clause 
in the contract filed as Exhibit “ D,” that this contract was cancelled, 
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and myself and the R. R. Company relieved from any responsibility 
and payments of money under it. That release was a part of the 
consideration of the notes. 


The petitioner hands witness a paper and asks him whether 

245 or not it contains substantially the terms of the contract which 

he refers to,except in so far as they conflict with his recollection 

above stated, & asks him whether the signature to the paper is a gen- 
uine signature of J. P. Sanderson. 


Ans. It does; and the signature is the signature of J. P. Sander- 
son. 

Petitioner offers said paper in evidence, and the same — hereto 
annexed, marked Exhibit “ F.” 7 

No payments to my knowledge were ever made to Sanderson and 
L’Engle, or to E. M. L’Engle, under the contract which I have testi- 
fied to. 


. Redirect resumed: 


No monies were paid to Col. Sanderson under the contract filed 
and marked Exhibit “E;” my last settlement with Col. Sanderson 


was in April, 1871. 
Ques. How much money was then paid to Col. Sanderson? ' 


Objected to on the grounds of being irrevalent. 


Ans. I then gave him sundry drafts upon F. W. Hopkins & Co. 
for a little over 57,000 dollars ; some of the money was for the pur- 
chase of R’road stock - it was the stock interest of James M. Baker, 
Wilk. Call, and L. Kinblack in the J., P. & M. Railroad Company. 

To the best of my recollection this amounted to about 24 ,000 
246 dollars; 7,000 dollars of it was for the payment of the stock 

in the Florida Central R’road Company, standing in the 
name of Mr. J. P. Sanderson; the rest was for professional services 
before that time rendered. 


Answer objected to on same grounds. 


Ques. After the death of Col. Sanderson did the R’road Companies 
in question, or either of them, or you yourself make any contract 
with E. M. L’Engle for his professional services ? 


Objected to on same grounds. 


Ans. I made no contract with E. M. L’Engle after the death of 
Col. Sanderson for professional services. The Railroad Companies, 
or either of them, to my knowledge, made no contract with E. M. 
L’Engle after the death of Col. Sanderson, and prior to February 
16th, 1872. I should have known if the Railroad Companies had 
made any such contract, for at that time I was president of both Rail- 


road Companies. 
Objected to on same grounds. 


Ques. Did Mr. L’Engle render any services to the Railroad Com- 
12—155 


i 
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panies or to you after the death of Col. Sanderson, and prior to the 
16th of February, 1872; if so, when and where was he paid, if he 
was paid ? 

Objected to on same grounds. 


247 Answer. He did, to the best of my recollection, during the 
months of May, June, July, & August. 1871; he was in Jack- 
sonville, and I consulted him on all railroad matters. He left the 
city and returned, I think, about the month of November. I con- 
tinued to consult him, upon his return, till some time in January, 
1872, when I left for Tallahassee. During his absence from the State, 
in autumn, 1871, he left John A. Henderson in his office to attend 
to his business, and with whom I consulted. I have no recollection 
of any payments being made to him for the services above referred 
to, nor do I recollect of his presenting any bill for services. 
Correcting my testimony in regard to monies paid to Col. Sander- 
son, as appears at page “25,” 1 have to say, after refreshing my mem- 
ory by memoranduins mi ade at the time, that there had been monies 
paid to Col. Sanderson by myself prior to date of settlement in 1871; 
and further, that Col. Sanderson had received monies from the 
Florida Central Railroad C ompany and not accounted for the same. 
It was agreed at the time that a settlement would be made at some 
future day, and any balance of monies remaining in his hands as 
coming either from myself or the Railroad C ompany should be 
245 — applie din payment of professional services to be rendered under 
the said contract. I wish to further correct my testimony as 
to contract referred to [on] page 26. I wish to say ‘that after the 
death of Col. Sanderson there was a verbal understanding between 
I. M. L’ Engle and myself and the Railroad Company to the effect 
that the contract agreed upon in April, 1871, should continue with 
Kk. M. L’ Engle thesame as they were before the death of Col. Sander- 


son with the firm. | 
M. S. LITTLEFIELD. 


24} Defendants herein offer in evidence copy of proceedings of 
the circuit court of Duval county between the State and 
Trustees and J., P. & M. Railroad Company, Milton S. Littlefield et 
al., hereto annexed, marked Exhibit “G” “G,” and received in evi- 
dence. 

Defendant- further offers in evidence copy of proceedings in the 
circuit court of Duval county between John H. Miller, plaintiff, & 
Milton S. Littlefield, defendant. 


Objected to on the grounds before given. 
Admitted in ev Fae as hereto annexed, marked Exhibit “ H.” 


Petitioner here offers in evidence a certified copy of the report of 
F. P. Fleming, special master, in the ease of J. H. Miller vs. M.S 
Littlefield e¢ al., on the equity side of the U.S. circuit court for the 
northern district of Florida, which report is dated June 21st, 1875, 
and filed June 24, 1875, in s said court. 


Admitted in evidence as hereto annexed, marked Exhibit “ E.” 
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Examination adjoi-ned to 9.30 a. m., on Saturday next ensuing. 
| A. DOGGETT, Examiner. 


Examination resumed, Saturday, Dec. 4, 1875, pursuant to order 
of adjournment. | 
250 Petitioner here offers in evidence the act of the Legislature 

of Florida incorporating the Tallahassee Railroad Company, 
approved the 24 day of 1869. And acts of the Legislature of Flor- 
ida incorporating the Jacksonville, Pensacola & Mobile Railroad 
Company, approved the 24 day June, 1869, and 28th day January, 
1870. 

Objected to on the grounds that they are immaterial and that the 
court will take judicial notice thereof. 

Epwarp M. L’ENGLE, witness for defendant, being sworn, says: 

Ques. Referring to the report of sales by the master in the case of 
John H. Miller ve’sus Milton S. Littlefield et al., in the circuit court 
of the United States, please state at what time you became the agent 
of Robert J. Washington, as disclosed in that report? 

Objected to by petitioner, because it is irrelevant and otherwise 
illegal. 

Ans. For the reason stated in the petition of objection I decline to 
answer the question, and submit to the court whether I shall be re- 
quired to do so. I will cheerfully answer it if the court so orders. 

The examiner being of opinicn tbat he has no power to compel 
the witness to answer the question propounded to him upon the 
matter to the court for its action thereon. 

251 Ques. Again referring to the record of the case of John H. 

Miller versus Milton 8S. Littlefield e¢ al. and the the master’s 
reports therein put in evidence by the petitioner, and referring to 
the record in the case of John H. Miller vs. Milton 8. Littlefield, in 
the circuit court of Duval county, put in evidence by the defendants, 
and especially referring to two promissory notes mentioned in the 
last record, please state whether or not those notes have ever been 
out of your possession, custody, or control? | 

Objected to by the petitioner as being irrelevant, immaterial, and 
otherwise illegal. 

Ans. For the reason stated in the above objection I decline to an- 
swer the question, and submit to the court whether I shall be re- 
quired to do so. I would cheerfully answer it if the court re- 
quires it. 

Examiner rules as before. ) 

Ques. State whether or not John H. Miller ever had the posses- 
sion or control of said two promissory notes in question, and whether 
or not he ever paid any consideration therefor ; and, if so, what that 
consideration was ? 

Objected to on grounds last stated by petitioner. 
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Ans. I make the same answer that I did to the last preceeding 
question. 

252 Examiner rules as before. 

Ques. State whether or not the judicial proceedings in the name 
of John H. Miller versus Milton 8. Littlefield e¢ al. put in evidence in 
this case were prosecuted for the exclusive benefit and interest of 
persons other than John H. Miller, and whether or not John H. 
Miller ever acquired or had any interest therein in his own right. 

Objected to by the petitioner on the grounds above stated. 


Ans. I make the same answer that I have done to preceeding 
question. 

Examiner rules as befo 

Ques. State whether or not the petition of Robert J. Washington 
in the proceedings thereon and the purchase in his name through 
vou as his agent of the right, title, and interest of Milton S. Little- 
field in the 103 bonds in controversy, and not for the benefit exclu- 
sively of yourself or persons other than Robert J. Washington. 

Objected to by the petitioner on the grounds before given. 

Ans. I make the same answer which I have already done to other 
questions. 

Exaininer rules as before. 

Ques. Please state whether or not this petition of Robert J. 
253 Washington is filed and prosecuted in his name for your ex- 
clusive benefit. 

Objected to by the petitioner on the grounds above stated. 

Ans. I make the same answer that I have made to preceeding 
questions. 

Examiner rules as before. 

Ques. State whether or not you had notice prior to August Ist, 
1875, that the Board of Trustees of the Internal Improvement Fund 
of Florida & the State of Florida claimed that the 103 bonds in 
question belonged to the said Board of Trustees, and of the grounds 
of such claim and of the pendency of the suit prosecuted by them 
against the J., P. & M. R. R. Company, Milton 8S. Littlefield, Mari- 
anna D. Papy, and Edward Houston, in the cireuit court of Duval 
county, commenced March 20th, 1872. 

Objected to by the petitioner on the grounds heretofore stated. 

Ans. I make the same answer which I have made to preceeding 
questions, I am the attorney of record of the petitioner in this cause. 

Examiner rules as before. 


E. M. L. ENGLE. 


Sworn to & subseribed this 4th of December, 1875. 
A. DOGGETT, Examiner. 
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254 The undersigned, examiner, certifies the foregoing together 

with the exhibits marked A, B, C, D, E, F, G, (the said Exhibit 
G being alsoand exhibit on the petition of the executrix of M. D. Papy, 
and with the exhibits filed with the testimony in said cause,) H, I, 
accompanying said testimony but not attached to the same, to be 
the entire testimony taken on the petition of Robert J. Washington. 

Jacksonville, December 6th, 1875. 
A. DOGGETT, Examiner. 


255 [Endorsed :] In U.S. cir. court, northern district of Florida. 
FE. C. Anderson ef al. vs. Trustees Internal Improvement Fund 

etal. Testimony taken on the petition of the executrix of Robert J. 

Washington. Filed Dec. 6th, 1875. Philip Walter, clerk. 


256 Circuit Court of the United States, 5th Circuit, Northern 
| District of Florida. In Chancery. 


| 


Epwarpb C.. ANDERSON 
vs. 
Marce.ius L. STEARNS, Governor, et al. 


To the honorable the judges of [the] circuit court of the United 
States for the 5th circuit in & for the northern district of Florida, 
in chancery sitting: 

The petitioner, Fanny 8. Papy, of Leon county, State of Florida, 
respectfully shows unto your honor that Mariano D. Papy, her late 
husband, who up to the time of his death was a resident of said 
county, departed this life on the 8th day of July, A. D. 1875, leaving 
a last will and testament wherein he named and appointed your 
petitioner to be executrix thereof, and that soon after his death, to 
wit, July 13th, 1875, said last will and testament was duly admitted to 

probate in the county court of said county, having and exer- 

257 ~~ cising probate jurisdiction, and on the 14th of said month 

letters testamentary therein were issued and granted to your 
petitioner, she being duly qualified as such executrix, and since 
then vour petitioner has been and now is acting as such executrix. 
~ Your petitioner further represents that her said husband had, for 
nearly thirty years prior to his death, been engaged in the practice 
of the law, he being a practicing attorney in the different courts of 

Florida and of the United States in said State. 

Your petitioner further shows that in the year A. D. 1871, about 
the 12th day of April, an arrangement was made between oneS. W. 
Hopkins, representing the firm of 8. W. Hopkins & Co., of New 
York, and one Edward Houstoun, now deceased, late of Savannah, 
Georgia, to the effect that certain certificates of stock in the Florida 
Central Railroad Company, a corporation under the laws of the 
State of Florida, held by the said Houstoun, and standing in the 
names of Edward Houstoun and Edward Houstoun, guardian for 

Eliza V. Haustoun ; Edward, guardian for Claudia Houstoun, 

258 James L. Houstoun, amounting to about 4,370 shares, to be de- 

posited with the said Marianno, who was to hold the same, and 

not to be delivered by him to any person, unless directed todo so by M. 
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S. Littlefield and S. W. Hopkins, jointly, or, unless directed, to be 
delivered to M. S. Littlefield by said S. W. Hopkins, or to be deliv- 
ered to S. W. Hopkins by said Milton S. Littlefield. 

It was also at the same time agreed that one hundred and three 
thousand dollars of the first-mortgaged bonds of the Pensacola and 
Georgia Railroad Company and of the Tallahassee Railroad Com- 
pany, the said P. & G. R. R. Company having been a corporation 
under the laws of Florida owning and operating a railroad from 
Lake City to Quiney, Florida, and the Tallahassee R. R. Company 
a corporation under the laws of said State owning and operating a 
railroad from Tallahassee to St. Mark’s, in said State, which mort- 
gaged bonds said Edward Houstoun theretofore had held as security 
for drafts in his favor given by M.S. Littlefield, president, on S. W. 
Hopkins & Co., dated May 13, 1870; he also deposited with said 
Marianno D. Papy, to be ««livered only on the same terms and di- 

rections as declared with respect to the delivery of ‘said 
259 — stock certificates. 

It was agreed in addition that the delivery of said certifi- 
cates and bonds was not to be made unless, in addition to the re- 
quirements aforesaid, a certain suit instituted in New York against 
said Edw’d Houstoun and others by the Western Division of the 
Western North Carolina Rail R. Company, claiming 3,100 shares of 
said stock represented by certificate No. 80, and the suits brought 
against said Houstoun by one T. L. Clingman, in Pennsylvania and 
New Jersey, and by Rogers & Bayne and L. P. Bayne, in New York, 
should be dismissed, and your petitioner annexes hereto a copy of 
said agreement, marked A, as a part hereto. 

And your petitioner further shows that about the time of the 
making of said agreement, to wit, April 12th, A. D. 1871, or about 
that time, the said Mariano received and acknowledged pos- 
session of said stock and bonds, to hold the same under the 
terms of said agreement and until the conditions thereof should 

all be performed; but your petitioner represents unto 
260 your honor that the said M. D. Papy had no interest in 

said stock or bonds, but was merely the custodian there- 
of under the agreement aforesaid ; that he, in the full discharge 
of his duty as such custodian, continued to hold possession of the 
same, and did safely and securely keep the same until in the sum- 
mer of the year A. D. 1872, when he was in the city of Savannah, 
Georgia, and a suit in the superior court for its eastern circuit of 
said State of Georgia, in the county of Chatham, was commenced 
by said Edward Houstoun against said Marianno; that in said 
suit, the same being a suit In chancery, the said Edward Houstoun 
prayed and applied for, as was the purpose of said suit, a writ of 
“ne exeat” against said M. D. Papy, under some provision of law in 
Georgia restraining him from removing said certificates of stock and 
said bonds from the jurisdiction of said court. At this time they 
were in said city, the said Marianno having received them there and 

kept them there for said keeping. That on the day of the 
96) filing of the bill in said suit by said Houstoun an order was 

made in said suit by said superior court, commanding the 
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sheriff of Chatham county aforesaid to arrest said Marianno and 
to seize said property, and not to allow it to be removed beyond 
the jurisdiction of said superior court until the said Marianno 
should give bonds in double the value of said stock at par, and of 
the principal and interest actually due upon said bonds, and the 
said M. D. Papy was arrested by said sheriff and the bonds and 
stock certificates aforesaid were seized by him and the sheriff took 
said M. D. Papy and property before the said court or the Hon. Wm. 
Schley, judge thereof; that the said M. D. Papy was required to 
give a bond in the penalty of over one million of dollars, which was 
immensely in excess of any reasonable expectation of his being able 
to give, and not being able to give it, the said judge ordered that 
said bonds and certificates of stock be delivered by the sheriff to T. 

Mayhew Cunningham, Esq., the cashier of the Central Rail- 
262. road and Banking Company of Georgia, to be by him de- 

vosited in the vault of said company, and to be safely kept, 
subject to the further order of the court,.and that therefore said Ma- 
rianno D. Papy be discharged from arrest. 

Your petitioner further shows unto your honor that on the 19th 
day of July, 1873, and as soon after the commencement of said suit 
as the said Marianno could prepare an answer to the bill of compl’t 
in said suit, the said Marianno did prepare and file an answer to 
the same, in which he fully and pa ve brought to the attention 
of said anything that could, under the circumstances, and nature 
of the case, be insisted upon by way of answer or defence thereto, 
& informing the court of the facts that injunction had been issued by 
and from the courts in Florida restraining him from making any dis- 
position of said stock and bonds or pledging, transferring, or hypothe- 
cating or incumbering the same, and also showing to said court that 

the conditions upon which the said Marianno was to deliver 
263 or surrender said property had not been complied with. After- 

wards and in the year A. D. 1874, or 1873, as your petitioner isin- 
formed and believe-, the said superior court of Georgia, without any no- 
tice having been given to the said Marianno, madean order in said case 
directing that said Cunningham turn over to Messrs. Jackson, Law- 
ton & Bassinger the said bonds, the said order being made upon a 
petition, the object of which it seems was that it might be necessary 
that said bonds should be taken to Florida to be audited by the 
master in this cause. Your petitioner believes that said M. D. Papy 
knew nothing of this proceeding at the time and never assented, 
but on the contrary dissented, and so gave notice. The said bonds 
were afterwards filed with Aristides Doggett, Esq., the master in 
this cause, and are still in the custody of this court and the posses- 
sion of said master, as your petitioner is informed and _ believes. 
The said Marianno always claimed and insisted that they should 

be filed with a declaration of the manner in which they were 
264 obtained, and had been held so that whom the court should 

decide were entitled to them should have the benefit thereof. 
They were filed in the name of T. Mayhew Cunningham, trustee, 
and your petitioner has been informed and believes that though no 
such declaration was filed with them, yet Gen’] H. R. Jackson, the 


aren 
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attorney who filed them, stated that such disposition should be made 
of them. 

The petitioner further represents that after said bonds and certifi- 
‘ates were placed — said M. D. Papy’s possession he had _ not only 
to answer said suit and was annoyed and put to trouble, expense, 
and labor by it, but that several suits have been commenced in 
Florida involving the same in which he was made a party defend- 
ant and had to appear, and at the expense of great labor, time, and 
annoyance and inconvenience, answer or plead to the same. That 
in the year A. D. 1872, a suit was commenced by the State of Flor- 

ida and the Trusteés of the Internal Improvement Fund of 
265 said State against the J., P. & M. R. R. Co. et als., defend ’ts, to 
which he was made a party defendant, and in said suit, 
which was commenced an! is still pending in the circuit court of 
the 4th judicial circuit of Florida, in & for Duval county, the in- 
junction referred to heretofore enjoining the said Marianno from 
parting with, disposing of, pledging, or encumbering, «c., said bonds 
and certificates of stock was granted. That in said suit he, the said 
Marianno, filed May 22, 1872, and extended and carefully prepared 
answer, and then again on the 11th of April, 1874, subsequent to 
the proceedings in said superior court of Georgia he filed an addi- 
tional and supplemental answer. 

Your petitioner further shows that the custody and care of said 
property and the pending of said suits was a great source of care 
and annoyance to said Marianno; that he was ever careful to do 
whatever his position as such custodian and the obligations thereof 
required, and equally careful/y to take such proceedings in any and 

all suits, both before and after the said property was taken 
266  outoft his possession at Savannah by the order of said su- 

perior court, as his duty under the circumstances required ; 
that much of his time and labor was consutned in performing such 
duties ; that this position and the duties occupied and performed by 
him in the premises were responsible and important, and that as 
before stated he was in no sense interested in or connected with said 
bonds except as such custodian ; that he was under no obligation to 
perform gratu-ously the many services which he did perform, and 
never intended to perform them gratu-ously, but always to the best 
of your petitioner's knowledge expected that he would be compensated 
for the services he might perform. And your petitioner says that the 
fact that said M. D. Papy was a skilful lawyer enabled him to perform 
said services himself, and but for this it would have been necessary 
for him to have employed an attorney-at-law to prepare said answer 
and to advise in many matters connected with the said bonds & stock 
and his custody thereof. 

Your petitioner is informed and believes that with the view 

267 to protect said stocks and bonds for whomsoever might be 

entitled thereto upon the complaint with the conditions of 
said assent or agreement by which he was made the depository, the 
said Marianno D. Papy rendered to said Houstoun material service 
in the defence to the suits in Pennsylvania and New York brought 
by ‘T. L. Clingman and the Northern Div. of the Western N. C. R. 
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R., so that upon the successful defence the same might be possessed 
and enjoyed by whomsoever might be entitled thereto. 

And he in many other ways, your petitioner believes, peformed 
service, and was at it loss of time and at inconvenience and labor for 
and on account of said property and in the performance of duties 
growing out of said original deposit of said property with him, and 
of the great and multiplied litigations which involving the same 
subsequent to and previous to — the same were deposited with 
him. But for his connection with said property as such custodian 
he would have been at no such labor, annoyance, or responsi- 

bility. 
268 Your petitioner therefore claims that as such executrix of 
said Marianno, and the representative of his estate, that she 
has a claim upon said bonds for compensation for the services afore- 
said of said Marianno in connection with the same and said stock 
as aforesaid, and that said bonds cught not to be surrendered to any 
one before she has been paid a Just compensation for and on account 
of the services of said M. D. Papy as such custodian, and for and on 
account of such services, and she claims that five thousand dollars 
is a reasonable and just charge for such services, &c., and that the 
same ought to be made a charge upon said bonds before they are 
delivered to any one, and that whoever may be decreed to be the 
owner thereof should be also decreed to pay before such delivery 
such sum as your honor may adjudge a just and reasonable com- 
pensation on account of said services, &c.; and that in default of 
payment said bonds be sold to pay said compensation so decreed, 
and that any money or fund that may be applied to said 
269 bonds, or any of them, may be charged with the payment of 
said compensation, and that your honors will make such 
further orders and grant such other relief in the premises as to your 


honors shall seem proper and meet. ee 
GEORGE P. RANEY, 
For Petitioner. 
STATE OF FLoripa, Leon County : 


Personally appeared the petitioner, Fanny S. Papy, and, she being 
duly sworn, says: The above petition is true in substance and in 


fact. 
FANNY 8S. PAPY, Executriz. 


Sworn to & subscribed before me, this 11th day of Nov., 1875. 
J. D. WESTCOTT, Jr., 
Justice Sup. C’t of Fla. 


Copy. 


Whereas by an arrangement between Edward Houstoun and §, 
W. Hopkins, representing the firm of S. W. Hopkins and Co., 

270 ~—s it is agreed between them that the certificates of stock in the 
Florida Central Railroad Company, held by said Houstoun, 

and standing in the namesof the following-named persons, and for the 
following amounts and numbers as follows, be and are deposited 
13—155 
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with M. D. Papy, who is to hold the same, and not to be delivered 


by him to any person unless directed to do so by M. S. Littlefield, 


by said S. W. Hopkins, or to be delivered to 8S. W. Hopkins by M. 
S. Littlefield, viz: 


Shares. 
No. 40, in name of Edward Houstoun, for... .------------ 100 
é 41, 6 éé ‘6 fT é OO ta ea ily a sO eae a 100 
fe” “ rr rT 66 RE RPO EE gs 100 
éé ' 3, rT; 66 66 ‘6 ‘6 a Oe en Re prah yee 2 Ss: 100 
éé 44, és és ‘6 ‘é 66 é6 Pe Renae, again Ty ey A. 100 
é< 45, éé ‘6 Pat éé Ts a ERNE PR Ey ee 100 
rT AG, 6 rT bs rT 6 FS a Deas oma le eee ae at 100 
éé 47, sé ‘6 éé sé és te LALOR VERE Sey LEST 100 
6 48, “< és éé 66 é cafe PI oe Mapas Shea 100 
ce 49), éé ¢é éé se ee Oe es ie ae eS 100 
No. 50, in name of Edward Houstoun for_----------_-___-.. 100 
éc 5] ; ee 6é éc 6s ée Oe es ah | Me RLS a red) 
“ 57,“ © © Edward Houstoun, guardian for Eliza V. 
Reinet oi ewe oe ee ee "0 
No. 58, In name of Edward Houstoun, guardian for Claudie 
eee TO a ek eke “i dana ba aki 70 
No. 59, in name of James L. Houston for. --.~------~- 20 
271 ” ” “ Edward Houstoun for... _----- 30 
“ 80, " “3. Beto We ek 3100 


4370 


It is also agreed that the one hundred and three thousand dollars 
of the first-mortgage bonds of the Pensacola and Georgia Railroad 
Company, and of the Tallahassee Railroad Company, which said 
Honstoun has heretofore held as securities for drafts in his favor, 
given by M.S. Littlefield, president, and on 8S. W. Hopkins and Co., 
dated May 15th, 1870, be also deposited with M. D. Papy, to be de- 
livered only on the same terms and directions as declared with respect 
to the delivery of the said stock certificates aforesaid. 

It is agreed in addition that the delivery of said certificates and 
said bonds is not to be made to said Littlefield unless in addition to 
the requirements aforesaid, the suit instituted in New York against 
said Edward Houstoun and others by the Western Division of the 

Western North Carolina Railroad Company claiming the 
272 stock represented by said certificates No. 80 for three thou- 

sand one hundred and ten shares, and the suits brought 
against said Houstoun by T. L. Clingman in Pennsylvania and New 
Jersey, and by Rogers and Bayne and L. F. Bayne in New York, 
shall have been dismissed. | 

It is further agreed that the four drafts of George W. Swepson 
on M. 8. Littlefield, accepted by said Littlefield, and amounting in 
the aggregate to the sum of one hundred and nine thousand one 
hundred and forty dollars, exclusive of interest thereon, be likewise 
deposited with M. D. Papy, and are not to be delivered to said M.-S. 
Littlefield unless and until directed so to do by said S. W. Hopkins. 


Wales erat 


Said Edward Houstoun has directed to said S. W. Hopkins three 
certificates of stock of said Florida Central Railroad Company, one, 
No. 77, in name of James M. Baker, for ten shares transferred in 
blank by said Baker; one, No. 78, in name of George R. Foster, for 
ten shares, transferred in blank by said Foster; and one, No. 82, in 

name of Edward Houstoun for twenty shares, transferred in 
273 blank, making together forty shares. The said certificates 
are delivered to said Hopkins in order that they may be 


transferred to enable persons to become directors of said Florida — 


Central Railroad Company, but the same are to be held by whom- 
soever the said Hopkins directs as part of the securities growing out 
of the advance made by the said Hopkins and Co. to take of the 
drafts in favor of said Houstoun, given by M.S. Littlefield, and the 
new certificates in lieu thereof are likewise to be delivered to M. D. 
Papy, and are to be subject to the joint direction of said Hopkins 
and Littlefield, or either of them, in favor of the other, as prescribed 
in regard to the certificates and bonds deposited with M. D. Papy as 
aforesaid. | 
Witness our hands this 12th day of April, 1871. 
(Signed) ° EDWARD HOUSTOUN. 
pion S. W. HOPKINS. 


Copy. 
| TALLAHASSEE, F1a., April 13th, 1871. 
Edward Houstoun, Esq., Savannah, Geo. : 


274 My Dear Sir: You are hereby authorized to deliver to 

S. W. Hopkins and Co. the stock in the Florida Central Rail- 
road Company, the bonds of the late Pensacola and Georgia rail- 
road, and Tallahassee Railroad bonds and drafts, notes and contracts 
held by you as collateral for the payment of a draft drawn by me 
on 8S. W. Hopkins and Co., due July 15th, 1870, $163.020 ;7°5, upon 
the payment to you of this amount with interest. 

Truly yours, 


(S’n’d) M. 8. LITTLEFIELD. 


The within-named documents and securities having been de- 
posited with M. D. Papy, subject to certain conditions, he is hereby 
directed to surrender the same when the conditions here alluded to 
are complied with, but there are not notes or contracts deposited or 
held by me as collateral. 

May 20th, 1871. 3 

(S’g’d) E. HOUSTOUN. 


I hereby acknowledge the possession of the within-named 
275 documents are to be returned upon the compliance with the 
conditions mentioned or referred to by E. Houstoun above, 
and the surrender of this order and of the acknowledgment of the 
deposit of said documents given by me, excepting there were no 
notes or contracts deposited. 
May 20th, 1871. 
(S’g’d) | M. D. PAPY. 
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Copy. 


JACKSONVILLE, F'LA., May 19th, 1871. 


Messrs. S. W. Hopkins and Co. 

GENTLEMEN: You will deliver to Aaren Barnett, trustee created 
by a certain instrument of writing dated at Jacksonville, May 19th, 
1S71, (4,410) forty-four hundred and ten shares of the capital stock 
of the Florida Central Railroad Company, formerly held by Edward 
Houstoun, which are now in the hands of M. D. Papy, trustee, to be 

be surrendered by him to you upon the discontinuance of 
276 certain suits now pending against said Houstoun, and when 
you shall be fully paid for certain advances made by you as 
per your receipts give me ated April 15th, 1871. 
Very respectfully, 
(S’p'd) M.S. LIPRLEFIELD. 


May 24rn, 1871. 
Accepted. | 
(S’p’d) S. W. HOPKINS. 


[ Mudorsed:]| U. S. cir. court, 5th cir, & dist. [of] Fla. In 
chaneery. I. C. Anderson vs. M. L. Stearns, Gov., et al. Petition of 
KS. Papy, executrix. Filed November 12th, 1875. A. Doggett, . 
examiner, Filed Dee. 16th, 1875. P. Walter, clerk. Roney, for 
petitioner. 


277 In Cireuit Court of the U.S., Northern District of Florida. 
In Chancery. 


EDWARD C. ANDERSON ef al. 
| vs. 
The Trustees OF THE INTERNAL IMPROVEMENT FUND ef al. 


George P. Rainey, solicitor of Fanny 8. Papy, executrix of the 
last will and testament of Mariana D. Papy, having filed his peti- 
tion claiming an interest in the bonds deposited by T. Mayhew 
Cunningham, trustee, and give notice that testimony would be 
taken on the 25th of November, 1875, but the same being Thank- 
eviving Day, the examination is adjourned over to 11 a. m. Satur- 
day, November 27th, 1875. 

“A. DOGGERT, 
Evaminer. 
Orrick OF A, DoaGrerr, EXAMINER, 
JACKSONVILLE, SATURDAY, November 27th, 1S75—11 a. m. 


Examination adjourned over to 4 p.m., Monday, November 29. 
A. DOGGERT., 
Evaminer. 
Monbay, 4 p. M., November 29th. 
The petitioner here put in evidence notice given to Messrs. Jack- 
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son, Lawton & Basinger, sol’s for complainants, and Tf. May- 
278 hew Cunnin ham, trustee, of the taking of testimony on the 
QB inst., sit hereto annexed, nathad & 

It is here admitted by and between the solicitors for pulliteuse 
and for the defendant trustees, that the documents annexed to the 
petition filed by said petitioner are copies of the originals, and 
shall be read and used in evidence at the hearings. 

Petitioner here offered in evidence the documents hereto annexed, 
marked Exhibits B, C, D, E, F. 

It is here consented to, by and between the solicitor for petition- 
and the solicitor for the defendant trustees, the copy of the original 
filed in the Duval] circuit court, as appears in the record of this 
suit, may be read in evidence, and that the copy of the answer of 
M. D. Papy 1 in the case of John H. Miller vs. E. Houstoun et al., in 
the U.S. circuit court at Jacksonville, as it appears in the matter 
of the petition of Robert J. Washington, may be read in evidence 
at the hearing. 

Examination adjourned to 11 a. m. to-morrow morning. 

A. DOGGETT, 


eaminer. 


279 TurEspay, November 20, 1875—11 a. m. 
Examination resumed pursuant to order of adjournment. 
Mitron S. LirrLerretp, being sworn on behalf [of] petitioner, 
says: The actual price agreed to pay Edward Anderson for the 
Florida Central stock, consisting of chintons hundred shares, was 
nin-ty-eight thousand two hundred and fifty dollars ($98, 250 00(. 
[ owned at the time three thousand one hundred and fifty shares 
(3,150) of stock, which cost about one hundred and twenty-nine 
thousand dollars ($129,000). I had other stock, for which I had paid 
from thirty dollars per share to par. After the Florida Central 
had been organized, it executed a lease to the Pensacola and Georgia 
Railroad Company, at an annual rental of about twenty-seven 
thousand dollars, this being about five per cent. upon the par value 
of the stock. In my opinion this is a fair estimate of the value of 
the stock. This lease was made in eighteen hundred and sixty- 
eight, and terminated prior to the twentieth of March, eighteen 
hundred and sixty-nine. 
280 It appears from the contract that forty-six thousand six 
vena dollars of the bonds of the P. & G. R. R. Co. were 
purchased at fifty cents on the dollar, and sixty thousand dollars of 
said bonds at par. Nine hundred and sixty thousand dollars of 
the bonds of this company were purchased for thirty-five cents on 
the dollar, but they had no market value. By this I mean there 
was no open market in this country, where they were bought and 
sold as other securities are. The holders of the bonds held them 
at various prices, ranging from thirty-five to eighty cents on the 
dollar, and sales ranging the same way. After the the nine hun- 
dred and sixty thousand dollars of bonds had been retired, the 
balance of about four hundred and seventy-two thousand dollars 
were, of course, incre-ed in value. This is my idea of the value of 
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the bonds, then and now. If the State bonds are a lien upon the 
Florida Central railroad, then the stock has only a nominal value. 


Cross-examined : 
281 The amount of the State lien upon the Florida Central is one 
million of dollars, consisting of one thousand bonds, each for one 
thousand dollars. They were dated January first, 1870, and issued 
about June of the same year. | I never denied that these bonds were a | 
lien on the road,tomy knowledge. I understand that in April, 1871, the a 
bonds and stock were placed in the hands of Mr. Papy. I came to Tal- 
lahassee in June, 1869, to attended a special session of the Legislature 
for the purpose of getting chartered rights to enable us to operate the 
railroad purchased from Dilble and associates. We found Mr. Hous- : 
toun antagonistic to our interests, and fearing we should be defeated 
without his co-operation the contract referred to was made. Had it 
not been for that, and for the advice of Papy & Peeler and Col. 
Sanderson, I should not have made the contract. At the time I 
made the contract, on the 6th of June, 1869, as the attorney of G-orge 
W.Swepson, I understood Mr. Papy to be the attorney for Mr. E. Hous- 
toun—I know he was doing business for him at that ttme— 
252. and also the attorney of Mr. Swenson. At that time he er- 
cepted a retainer fee from me. | know of no cash market 
value of the bonds in the year 1871. Except in small lots, I do not 
think the bonds could have been sold at a judicial sale at over thirty 
or forty cents on the dollar. 


— 


M. 8. LITTLEFIELD. = 


Sworn to and subseribed, this 30th of November, 1875. 
A. DOGGETT, Examiner. 


J.J. Fintey, being sworn on behalf of petitioner, says: I am a 
practicing attorney in the State’s courts and of the United States ; 
have been a practicing attorney about thirty-five years. | 

In my opinion the professional services rendered by Mr. Papy in 
connection with the subject-matter of the petitioner—that is to say, 
according to the records which have been submitted to me, and con- 
sidering his arrest in Savannah, Ga., under a writ of ne exeat, and | 
the trouble and detention to which he was subjected in consequence } 

thereof, and in preparing and filing answer, &c., in the courts } 
283 of Georgia and Florida 
hundred dollars. 


were reasonably worth twenty-five 


Cross: 
In view of the large amounts and important interest involved, 
Iam of opinion that five hundred dollars for each of the answers 
would be a reasonable compensation. I base my estimate as to com- 
pensation not only on the large amounts and important interests in- 
volved, but also the professional responsibility assumed by the ez- 
ceptance of the employment and in preparing and filing the answers 
referred to. 
Question. Assuming that Mr. Papy was not employed in his pro- 
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fessional capacity, but acting as a mere custodian of the property to 
deliver the same on the orders of the parties who placed the prop- 
erty in his custody, and that he put in these answers voluntarily in 
proprier personer without any instructions-or directions so to do from 
any one, and that he gave notice to the parties in interest of the 

bringing of these several suits against him, and that he did not 
284 ‘incur any professional responsibility, and did not perform any 

of the services after the filing of the answers, leaving the par- 
ties in interest to protect the same themselves, what would be a rea- 
sonable compensation for the mere labor of writing and filing thes- 
four answers and a supplemental answer, without any labor of 
investigation of facts in law? 

Answer. That Mr. Papy being the depository of the bonds and 
certificates of stock, and thereby necessarily holding the same in 
trust for the parties entitled thereto, the services rendered by him 
in the premises to obtain the judicial direction for the disposition of 
said fund, would be entitled, in my opinion, to the compensation 
already in my testimony, notwithstanding the absence of an 
express imployment by the depositors of said bonds and certificates 
of stock, or either of them, and notwithstanding he was in possession 
of the facts by the professional labor involved in previous litigation 
about the same subject-matter, and, if Mr. Papy held the aforesaid 

securities as a valid bailment, the protection of which did not 
285 require professional skill and service on his part, then the 
value of professional service should not be taken with the 
estimate of his compensation. 
J. J. FINLEY. 


Sworn to and subscribed before me, this the 30th day of Novem- 
ber, 1875. 


A. DAGGETT, Examiner. 


J. J. DaNret, being duly sworn as a witness for petitioner, says: 


I am a practising attorney in the State courts — the U. S. courts; 
have been a practising attorney since A. D. 1865, practurtly, but 
was admitted to the bar in 1860 or 1861; knew M. D. Papy; he was 
a practicing attorney in the above action. I have seen the direct 
and cross-examination or testimony of J. J. Finley in this matter, 
and coincide with him in the opinion expressed — the value of pro- 
fessional service of M. D. Papy in this matter. 


Cross: 


In answer to the written interrogatories propounded by defendant to 

J. J. Finley, Esq., this witness says: In my-opinion the deposit of the 
securities In the hands of M. D. Papy, with the knowledge upon 

286 _ the part of the depositor of his professional character established 
a responsibility upon his part professionally towards the fund 

for which he was in nowise responsible, except as accepting the pro- 
fessional as well as personal trust thus delegated to him, of which he 
simply acquitted himself in discharging the professional duties shown 
by the record. His relation to the fund having been thus established, 
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I consider that the sum named is but a fair compensation for the pro- 
fessional services he is shown by the record to have performed, & to his 
having answered “in propria persona,” it is not reasonable to presume 
he could have answered otherwise, as it would simply have been 
Mariana D. Papy, the lawyer, answering for Mariane D. Papy, the 
trustee, & defendants. As to his answering volentarily, he could 
not have answered otherwise, for having accepted the trust, the dis- 
cretion was then his. In regard to his giving notice to the parties 
in interest of the bringing of the several suits against them, I don’t 
see that this affects the matter, unless it is shown the parties in in- 
terest professed and actually did defend him against the litigation, 
and, 7s the record therein , he was put upon his defence 

287-8 by oné of the parties in interest. 
If Mr. Papy had been employed to draft four answers and 
a supplemental answer with no other professional responsibilities or 
relation to the subject-matter, I should not attach the value above 
indi-ated to his services. I take it, answer and the opinion I have ex- 
pressed is predicated that representing the trust fund deposited in 
his hands and himself as the custodian of those funds that -is relation 
was a much larger one. When an attorney is employed to defend 
a suit the measure of his services is not the simple drafting of an 
answer, but he is entitled to a — that of bailee the bailment accepted 
that of bailee with the knowledge that I was a lawyer and with no 
special contract for compensation, and the necessity for the answer 
not arising from any act or inducement of the vendor. I do not 
know, or am not sure, that I would be authorized to make a charge 
for my personal services in drawing the answer. If I did it would 
be only to such as would cover the time clerical labor involved. As- 
suming that I could make a charge it would probably be trom _ fifty 
to one hundred dollars, probably not more than fifty dollars. 


289 J. J. DANIEL. 


Sworn to & subscribed before me, this the 30th day of November, 


A. D. 1875. | 
A. DOGGETT, Examiner. 


J. J. Finley, being recalled, says, in answer to the last interroga- 
tion above propounded to J. J. Daniel, if I held the fund or securi- 
ties mentioned as a naked bailment, with a knowledge upon the part 
of the bailors that I was, by profession, an attorney, and litigation 
should arise in regard to the fund without being occasioned by the 
bailors, or any barrier which represents the value of his opinion and 
counsel in the case as well as the clerical services he may perform. 
The investigation of facts would probably be an element in the 
measure of professional services, but the knowledge of laws is the 
capital of an attorney, and he cannot be expected to reduce his pro- 
sessional charges because he is familiar with principles of law gov- 
e-ning the case. 

Question. If you to-day were bailee of these securities & were 

made defendants in the suit & called upon to set forth by 
2900 what right you held therein and for what purpose, what 
' would you charge for writing out «& filing an answer, stating 
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simply the facts under which they were placed in your possession” 
without compensation of any time except the mere writing of the. 
answer, and without assuming any professional responsibility, as- 
suming the answer would embrace ten pages of legal cap? 

If my position was simply of them and it should become neces- 
sary to ente-pose answers to bills filed, & I should file the answer, I 
am of the opinion it would be proper for me to charge the usual fees 
which should be paid to att’y — any other attorney in the event of 
his employment, to render the same services, but, according to my, 
best knowledge and belief it is the custom of the profession to charge. 
a retaining, for filing either bills or answers, to the amount of fifty 
dollars and upwards, according to the amounts and interes- involved, 
which retaining fee, I believe, is adjusted as the compensation for. 
drafting and filing such bill or ammended, and it is usual to charge. 

additional compensation in proportion to the subsequent labor 
291 and service rendered in the case. 
J. J. FINLEY. 


Sworn to & subscribed before me, this the 30th of November, A. D. 
1875. 
A. DOGGETT, Examiner. 


MILTON 8S. LITTLEFIELD, being sworn as a witness on the part of 
the Trustees, says: Mr. .Papy became the attorney of myself and of, 
the J. P. & M. R. R. Co. in June, 1869, continued and remained so 
during said year and the years 1870, 1871, part of 1872, and part of 
1873. | 7 

Mr. Papy knew the J. P. & M. R. R. Co. issued its mortgage 
bonds and exchanged them with the Governor for the bonds of the 
State. He knew it was the purpose to purchase out of the proceeds 
of the State bonds the outstanding bonds of the Tallahassee & P. & 
G. R. R. Co’s. He knew this as early as the spring of 1870, knew 
that the Railroad Companies inte-ded purchasing these bonds for 
the purpose of having them cancelled. He advised myself as presi- 
dent of the company in all that was done towards the purchasing 

of the bonds; at that time there was no other idea, on 
292. the part of the company or its officers than to purchase all of 
the old bonds and have them cancelled, so as to discharge ' 
the old bonded debt, and to discharge any claim of the Board of 
Trustees on the board or any other person by reason of those bonds. 

Mr. Papy did advise the making of the contract between Mr. Hous- 
toun & Geo. W. Swepson; the contract was written in his office by 
his partner, Mr. Posler: Ido not know that he had any personal 
interest in the contract; I had no knowledge of the making of the 
so-call- trust, whereby those securities were placed in the hands 
of Mr. Papy and S. W. Hopkins & Co., or any member of the 
firm, nor Mr. Houstoun, or any other person whomsoever had 
any authority from me to make or create such a trust, and it was 
not until/ some time had elapsed after the making of the trust be- 
fore I had any knowledge of it. I cannot say that Mr. Papy had 
any interest in assuming the trust, but he was interested in effect- 

14—155 | 
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ing a settlement between Edward Houstoun and 8. W. Hopkins, 
representing the firm of S. W. Hopkins & Co., who were at at that 
time fiscal agents of the J. P. & M. R. R. Company. This interest 
arose in this way: He (Papy) held a draft upon S. W. Hop- 
293 kins & Co. to pay him his fee of $16,000 (dollars) for services 
as attorney for the J. P. & M. R. R. Comp’y prior to 187], 
having previously paid him $4,000 (four thousand). 

S. W. Hopkins represented that the bonds he held belonging [to] 
the R. R. Comp’y had not been sold, and he had no money in his 
hands belonging to the company, but if he could settle the matter 
with Col. Houstoun and be allowed to hold the securities as Col. 
Hfoustoun held them he would raise the money to pay Col. Hous- 
toun and Mr. Papy his fee. Mr. Papy was attorney for the company, 
and myself, so far as m* railroad interests were concerned, up to 
May, 1872, and received pay for his services for that period. My 
impression is that he only acted as counsel. I do not call to mind 
any suit that he has conducted for the company or myself after the 
$20,000 had been paid. My impression is that he was paid between 
4 & 5,000 dollars. He agreed in the spring of 1871 to serve for a 
salary of 5,000 for himself and $2,000 for his partner, (Mr. Peeler.) 
The last settlement I made with him was in December, 1872, when 
he was paid in full to that time. 

He was paid other sums after that time, but only two or 
294 three hundred dollars at a time. I know of no services that 
he rendered as bailee, except filing his answer, though he 
may have rendered service this did not come to my knowledge. 
Cross : 

Four or five weeks after the creation of this trust in M. D. Papy, 
it came to my knowledge that it had been created. I neither re- 
sisted nor acquiesced in the trust after it came to my knowledge. 
T have within the last two years attended meeting- of the R. Rail- 
road Company and it recognized officers elected by Col. Houstoun, 
I mean directors elected by voting the stock of. the Florida Central 
R.R. Company by Col. Hlouston or his proxy. I have also always 
agreed with Col. Houston that he should be protected against suits 
brought against him in New_York, Pennsylvania, and New Jersey : 
the protection of himself against these suits was one of the objects of 
the trust. If in recognizing the officers elected by Col. Houston, 
voting the stock and agreeing to protect him against the suit was a 
recognition of the trust, so far have recognized it, but in no other 

way. 
295 I never took any action to set the trust aside. I did pro- 
test against it after it came to my knowledge. I protested 
personally to Mr. M. D. Papy and to F. W. Hopkins. 

There never was any contract made by the R’road Co,y or by any of 
its officers with the Governor of the State, or with any one else agreeing 
in direct terms to take up the old bonds because the J., P. & M. R.R. 
Company did not recognize at that time the P. & G. &. T. R’road 
bounds were a lien upon its property, but I, as the president of the 
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company, made every arrangement possible to take up the bonds 
for two reasons: 

First. There was a balance due of about 8.472.000 dollars of the 
unpaid purchase-money due the Trustees of the Internal Improve- 
ment Fund by F. Dibble and associates, the parties then owning the 
majority interest in the R.R. property, had assumed the payment of 
that debt, I mean Geo. W. Swepson had receipted to the trustees for 
that amount of money and became the assignee in part of F. Dibble 

& associates and guarantee- the payment of the debt. I be- 
296 came the assignee of Geo. W. Swepson by purchase and as- 

sumed the payment of the debt aforesaid. By purchasing 
the bonds and delivering them to the trustees would be a payment 
of the debt, and the Governor did agree to take these bonds in lieu 
of cash in payment of the debt. 

Second. There was a question as to the title R’road, whether or 
not these old bonds were not a lien upon the road, which placed a 
cloud upon the title. In order to remove the cloud, and that the 
company might have a clear and unquestioned title to its property, 
so as to give ‘to the State the first lien, it was, as a matter of business 
interest to the company, their duty to take up the bonds and re- 
turned them to the Governor for cancellation. 

The suits referred to as brought againt Col. Houston, we brought 
against him by my creditors in part and in part, as I have been in- 
formed by a railroad company in North Carolina, claiming that the 
stock in the Florida Central was purchased with this money and 

consequently belonged to it. Beyond this I cannot testify 
297 with my own knowledge, not having ever seen the papers 


in those cases. | 
M. S. LITTLEFIELD. 


Sworn to and subscribed to, this 30th day of Nov., 1875. 
A. DOGGERT, Examiner. 


Adjourned to 10 a. d. to-morrow morning. 

A. DOGGERT, Ex. 
| WEDNESDAY, December 2. 

KE ‘amination resumed at 4 p. m. 

M. S. LirrieFIeLp, recalled in behalf of the defendant: 

Q. You say vou protested to Mr. Papy against the act of Hopkins 
& Houston of placing these securities in his hands. Did Mr. Papy 
make make any response? 

A. He did. He said he could control Houston & ‘make him do 
what was right. I told him that I regard- the whole transaction a 
gross fraud upon my right, and contrasted to him my action towards 
him, Houston, and Houston’- action towards me in the matter; also, 

as a swindle set up by Hopkins & Co. to get the railroad 

298 stock into these bonds, and to get the ou-side parties fighting 
each other, and the Hopkins & Co. would pocket the proceeds 

of the State bonds, and my predictions then made proved true. A 
few months after the stock of the Florida Central R. R. Company 
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which I owned and gave to Mr. Houston as an additionai col-ateral, 
being 22),))°5 shares, he caused the same to be transferred to himself 
upon the books. Mr. Houston voted the stock, and continued to do 
so, either by person or by proxy, until he died, sometime early in 
1875. Ihave no knowledge that the suit referred to in New York, 
New Jersey, & Pennsylvania have ever been prosecuted to Judgment. 
By keeping these suits on foot, Mr. Houston could control the stock 
and the organization of the Florida Central R. R. Comp’y. Mr. Papy 
had personal knowledge of, when he received these securities, of the 
existance of Mr. Swepson’s obligation to the trustees, which obliga- 
tion—he was the agent of the trustees to purchase and deliver for 
‘ane-l-ation all of the outstanding P. & G. & T. R. R. bonds, and 

had receipted to the trustees for 472,000 dollars. Mr. Papy 
299 = knew that I had purchased all of Swepson’s interest, and had 

agreed to assume all his obligations in Florida, including the 
taking up of said receipt. I have frequently made application to 
Mr. Papy to represent’ me and defend my interest in the property. 
He declined to — it. The 15,000 dollars’ fee paid by Hopkins & Co. 
was paid after the security came into his hands. 

Ques. Have you refreshed your memory since yesterday so that 
you can testify more definately as to the amount of money paid Mr. 
Papy for his services to you and the R. R. Company. 

Ans. I have. Mr. Papy and Papy & Peeler received, prior to the 
payment to him by dy Hopkins & Co., the 16,000 dollars. He and 
they received over 8,000 dollars. In 1872 he received a little over 
4,000 dollars. In 1873 he received 444 dollars. In 1874 he received 
100 dollars. | 

M. 8S. LITTLEFIELD. 


The petitioner excepts to all testimony except touching the com- 

pensation received by Mr. Papy for services rendered to J., P. & M. 

hk. Rk. Compy, or to Mr. 8. Littlefield, and excepts to all testi- 

300 money touching his employment by them, and moves that 

that the same may be stricken out. Exceptions noted, & ex- 

ception taken after the testimony had been adduced, but before the 
signing thereof. 


Eb i ee 
ixamination adjourned over to 10 a. m. to-morrow morning. 
A. DOGGETT, Examiner. 


Examination resumed pursuant to order of adjournment. 
P. M. 3. 
M.S. LirTLeFIecp, being recalled on the part of petitioner, says: 


“General Jackson, the attorney of T. Mayhew Cunningham, told 
me that he had filed the one hundred and three thousand dollars of 
bonds of the Pensacola & Georgia R’road Company and Tallahas- 
see R’road Company, with the master, A. Doggett. 1 claim these 
bonds as my individual property, unless my titéle was devested by 
a sale made on the second day of August last, in the suit of J. H. 
Miller vs. Milton 8. Littlefield. This suit this suit was on the equity 
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side in the U.S. circuit court. These bonds were purchased 
301 ~=by me of Col. Edward Houston as my own property at the 
same time I purchased other property and securities of him. 


| Cross-examined : 


| “T have never had these bonds in my possession. They were left 
| with Mr. Houston as a security for part of the purchase-money ac- 
cording to the contract I mad- with him. I gave Edward Houston 
a draft on S. W. Hopkins & Co., as president of the Jacksonville, 
Pensacola and Mobile Railroad Company, for about one hundred 
and sixty thousand dollars, the balance due Houstoun on the con- 
tract between him, myself, and Swepson. The bonds remained in 
-™ . ~~ Houstoun’s hands as col-ateral security till the draft was paid, when 
the draft was given 8. W. Hopkins & Co., — was the fiscal agent of 
the J.. Pp. & M. R’road Company. I was informed by both Hop- 
kins & Co. & Edward Houstoun that the draft was paid. The pay- 
ment of the draft was charged against the J., P. & M. R’road Com- 
pany in the account current, rendered to me as president of the com- 
pany, by Hopkins & Co.—Hopkins Co. were the agents of the 
302 company in the sale of the four millions of State bonds. At 
the time the draft was paid they had in their hand- funds 
belonging to the R’road Company. I bought the bond with an 
understanding that the company had with the Governor of the 
= State of Florida to purchase all the outstanding bonds of the Talla- 
hassee and Pensacola and Georgia Railroad Companies. These 
-_ bonds were to be purchased and cancelled according to the under- 
standing testified to. | | 
The Legislature had authorized the Governor of the State of Flor- 
ida to exchange bonds with the Railroad Company at the rate of six- 
teen thousand dollars per mile. The Governor required before he 
would make the exchange that the company should retire all the out- 
standing bonds of the Tallahassee, Pensacola and Georgia R’road 
Companies, or provision to be made for returning them. This was 
required so the State should have first lien on the railroad for the 
File security of the J., P. & M. Railroad bonds. The date of this under- 
standing was in the spring of 1870, and had with myself as president 
of the road. At this time I was the owner of more than a majority 
of the stock of the company. The draft on Hopkins & Co. was paid 
on or about the 12th of April, 1871. 
303 Question. Please state when, where, and how any of your 
individual money or property was used in the payment of 
the one hundred and three senda: 

Answer. A contract was made between Edward Houstoun & Geo. 
W. Swepson by myself, as his attorney-in-fact, whereby Mr. Swep- 
son agreed to purchase of Houston all the stock he owned in the 
Florida Central Railroad Company, all bonds of the Tallahassee & 
Pensacola and Georgia R’road Company he owned, and certain 
water-lots owned by him in the city of Jacksonville, and to pay him 
a commission of fifty thousand dollars due him from Mr. Swepson, 
in all amounting to about two hundred and fifty-one thousand dol- 
Jars. Considerable amount of money was paid at that time—I mean 
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when the contract was made. In August following I purchased of. 
Geo. W. Swepson all of the railroad interest he had in the State of 
Florida, and agreed with him to execute this contract. Shortly 
after this I paid Edward Houston, of my own money, thirty-five 
thousand dollars. I paid Geo. W. Swepson monies; he had paid 
Houston about twenty-two thousand dollars; I paid Houston, at aé 
the time I gave the draft on Hopkins & Co., ten thousand dollars. 
There was another balance of ten or twelve thousand dollars 
304. paid some time during the winter eighteen hundred and 
sixty-nine, or eighteen hundred and seventy. | 
When I settled with Houstoun and gave the draft on Hopkins & 
Co., there was a balance due him on the contract of one one hundred 
and sixty-three thousand dollars. The differance between this 
amount and the two hundred & fifty-one thousand dollars was paid 
by myself to George W. Swepson. The date of the contract between 
Swepson and Houston was in June, 1869; and the contracts referred 
to are in evidence in this case.’ The fifty thousand dollars of com- 
missions were claimed by Mr. Houston for the purchase of stock in 
Florida Central R’road Company, and bonds of the Tallahassee and 
Pensacola & Georgia R. R’d Companies, prior to March 20th, 1869, 
for Geo. W. Swepson. The contract called (counsel for petitioner here 
objects to any evidence being adduced as to the contents of a written 
contract; objection noted) for thirteen hundred shares of the stock 
of the Florida Central R. R. Company. After the contract was 
made Mr. Houstoun transferred no stock, but held the stocks as col- 
lateral for the payment under the contract. The gross sum of two 
hundred and fifty-one thousand dollars, stipulated in the 
305 contract, included the price of the Florida Central R’road 
stock, railroad bonds, city lots, commissions, and some other 
expences. In fact, it was a general settlement between Houston & 
Swepson. To the best of my recol-ection, the stock was estimated 
at fifty dollars per share, each share being fore one hundred dollars, 
and the bonds at the rate of seventy-five cents on the dollar. I am 
certain that the stock was not sold for less than fifty doliars per 
share—I mean the stock referred to in the contract. To the best of 
my recollection, the city lots were valued at between eighteen or 
twenty-five thousand dollars. The amount of fifty thousand dol- 
lars for commissions were due at the date date of the contract for 
services personally rendered. Houstoun required a settlement with 
Swepson, payment of the commission, the purchase of the stock and 
bonds, referred to before, would give his consent to co-operate any 
further with Mr. Swepson. M. D. Papy, then attorney for Houston 
and Swepson, advised such settlement. In the purchase of bonds I 
did not do it on account of the J., P.& M. R. R. Co., as the J., P. & 
M. R’road Company was not in existence when the contract was 
made. Had I received the bonas at the time they were paid for, or 
at the time I made the contract for their purchase, I should 
306 have delivered them to the Governor for cancellation. I J 
should have delivered them up for ithe purpose of discharg- 
ing the lien they had on the road, so as to be enabled to give a security 
or lien to the State,and relied being paid monies that I had advanced 
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out of the proceed of the sale of the State bonds. I was under no 
obligation to the Railroad Company to do so, but should have done 
it as a matter of business. 1 was not present at the sale, made on 
the 2nd day of August last, referred to.in my direct examination. I 
do not know who bid off the bonds at this sale; that is, my interest 
therein. I do not know the petitioner Robert J. Washington. I do 
not know what my interest in the bonds brought at the sale. 


M.S. LITTLEFIELD. 


Sworn to and subscribed this 3d of December, 1875. 
A. DOGGETT, Examiner. 


Mitton S. LitrLEFIELD again called on the part of the petitioner: 


The understanding with the Governor of Florida for the purchase 
of the outstanding bonds of the P.,& G. & T. R. R. Companies 
about which I have testified was a verbal one. : 

Ques. Was the Governor’s requirement about retireing old 

307 bonds before he would issue the the State bonds complied with, 

or did he let the latter bonds go before before the old said 
railroad bonds were taken up? 

Ans. The Governor delivered the State bonds to the R. R. Com- 
pany before the old bonds were taken up, but provisions were made 
to retire the old bonds before the State bonds were issued, as ex- 
plained in my testimony heretofore given in this case in Exhibit- A, 
Bb, C, & D. I reterred to the exhibits put in the evidence in the case 
of Edward C. Anderson, Jun’r, e¢ al., complainants, vs. The Trustees 
of the Internal Improvement Fund e¢ al. 

Que. Referring to your testimony, page 34, filed in the case of E. 
C. Anderson, Jun’r, ef al. vs. The Trustees of the Internal Improve- 
ment Fund e¢ al., wherein you state that there was a general under- 
standing between the Governor, representing the Board of Internal 
Improvement, and the parties connected with the Railroad Company, 
that the old P. & G. & T. Railroad Companies’ r’y bonds must be 
taken up and cancelled before the company could issue a first-mort- 
gage bond, 1 ask whether you were correct in describing the Gov- 
ernor in the above extract, as representative of the Board of Im- 

provement, that is to say, was this understanding had with 
308 the State of Florida, through its Governor, or with the Board 
of ‘Trustees, through its agent, the Governor ? 

Answer. All understanding at that time was with the Governor 
of the State of Florida, and not as a member of the Board of Trus- 
tees, having solely in view the clearing of the Railroad Company 
from all liens upon its property, so as to give a clear lien to the State, 
as contemplated by the act of the Legislature to perfect the. public 
works. At the same time I knew the Governor to be the president 
ex officio of the Board of Trustees, and that the debt of Dibble and 
associates aforesaid was due to the trustees and to discharging the 
debt ; — of the old bonds, if purchased, must be returned to the board 
for cancellation ; but I had no dealings with the board, as a board, 
or with any officers of the State as members thereof at that time. 


At the time I gave the draft upon Hopkins and Company to Ed- 
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ward Houstoun for about one hundred and sixty-three thousand dol-: 
lars, and when said draft was paid the J., P. & M. Railroad Com- 
pany was indebted to me for a large amount of money that I had 
advanced for it; it exceeded the amount of the draft. 

Ques. State whether the 103,000 dollars of P. & G. & M. and 

T. Railroad Companies’ bonds filed in the case by T. M. 
309 Cunningham, as trustee, were, to your knowledge, ever 

claimed to be the property of any other person after you 
purchased them ; if so, when, where, and by whom were they so 
claimed ? 

Ans. To my knowledge no person ever claimed those bonds as 
their property, or that the title to them, after Mr. Houston should 
have been paid, was in any one else but myself, excepting that the 
Trustees of the Internal _[mprovement Fund and the State of Flor- 
ida commenced a suit against myself and others in March, 1872, 
claiming the bonds to have been purchased for the benefit of the 
State and trustees, praying to the court that they should be deliv- 
ered to the trustees fer cancellation. This suit was commenced 
in the circuit court of Duval county, Florida, and has gone into 
final decrees. 

This is a brief statement of railroad transactions in Florida : 

The Pensacola and Georgia railroads and the Tallahassee railroad 
were sold by the Trustees of the Internal Improvement Fund in 
March, 1869, and were purchased by F. Dibble and associates, who 
were afterwards incorporated into a company, and held said prop- 
erties under the name of the Tallahassee Railroad Company ; sub- 

sequently the Jacksonville, Pensacola and Mobile Railroad 
310 Company was incorporated by the Legislature and consolid-ed 

with the Tallahassee Railroad Company last mentioned. 
Geo. W. Swepson furnished most all the money and bonds that were 
paid upon the purehase of the P. & G. R. R. Companies. Geo. W. 
Swepson furnished over 600,000 dollars. I furnished some of the 
purchase-money—over 100,000 dollars of it—and subsequently fur- 
nished a large amount of money'to J., P. & M. R. R. Company out 
of my private purse. I furnished all the money after June, 1869, 
that was expended. None of the money furnished by Mr. Swepson 
or myself has ever been paid by those associated with me in the 
ownership of the railroad properties. 

I did not furnish the fore-mentioned 100,000 dollars. before this 
sale, but afterwards, and it was applied upon the purchase-money. 


Cross-ex. : 

Ques. Referring to your understanding with the Governor, was it 
not an understanding that both parties relied and expected to be 
earried on ? : 

Ans. It was. 

Ques. Explain Exhibit “ D;” that is to say, was it a countermand 

of the payment of the draf-s thereon mentioned ? 
311 Ans. It was not a countermand of the draft, but was an 
order upon W. 8. Hopkins & Co. to hold a certain number of 
State bonds as col-atéeral security for the payment of the draft. 
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Ques. Was there any special reason urged why the State bonds 
should be delivered to the company prior to the actual taking up 
and delivery to the State [of] the old endl according to said under- 
standing; and, if so, who urged it? - | 

Ans. There was reason given, which was, that in order to com- 
plete negociation then pending in Europe for the sale of the State 
bonds, Messrs. Hopkins & Co. represented that the bonds must all 
be delivered in Europe at once. 

Ques. Did you keep any account between yourself individually 
and J. P. Railroad Company ? : 

Ans. I did. I intended to charge and did charge all monies that 
I had advanced in behalf of the J., P. & M. Railroad Company, to 
said company. , 

Ques. Was there any agreement between you and the company 
that you should hold the 103 bonds as security for the payment of 
any money you might have advanced in purchasing said bonds? 

Ans. There was no such agreement. 
312 Ques. To whom was the titéle to the city lots in question 
made? : 

Ans. To the Florida Central Railroad Company, and the title, for 
aught I know, is still in the company. 

Ques. If thete had been no litigation over these 103 bonds, and 
they had been delivered to you when paid for, according to the agree- 
ment with Houstoun, would you not have delivered them to the 
Board of Trustees for cancellation or cancelled them yourself? 

Ans. As I have frequently testified before, I have no doubt that I 
should have delivered them to the trustees. 

Ques. Were the 103 bonds purchased for the benefit of the J., P. 
& M. Railroad Company, and to discharge the lien thereof upon the 
R. R. property, assuming that they were a lien? 

Ans. They were purchased to discharge the lien or claim there 
may have been upon or against the J., P. & M. Railroad Company, 
but they were not purchased for the J., P. & M. Rail R. Company. 


M, 8S. LITTLEFIELD. 


Swor- to & subscribed, this 3rd of December, 1875. 
A. DOGGETT, Examiner. 


313 Defendant here offered in evidence transcript of proceed- 

ings in the circuit court of Duval county in the case of the 
State and Trustees versus The J., P. & M. Railroad Company, Milton 
S. Littlefield, & M. D. Papy, that already put in evidence in defense 
of the petition of Robert J. Washington. 


Record admitted, marked Exhibit “G.” 


The witness Milton S. Littlefield having intermated a wish to cor- 
rect his testimony, and no objection being raised thereto, he cor- 
rected as follows, to wit: Since the trust created by Col. Houston 
in Mr. Papy in relation to the 103 thousand-dollar bonds, railroad 
stock, &c., and since my protest against against said protest trust, 

15—155 : | 
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I have in communication with M. D. Papy recognized him as trustee 
and treated the trust as existing then created against my consent. 


M. 8. LITTLEFIELD. 


O14 The undersigned hereby certify that the foregoing, together 
with exhibits marked A, B, C, D, E, F, G, accompanying the 
same, but not attached to the testimony is the entire testimony, taken 
in the petition of the executrix of M. D. Papy. 
Jacksonville December 6, 1875. 
A. DOGGETT, Examiner. 


[Endorsed:] In cir. court, northern district of Florida. Ed. C. 
Anderson et al. vs. The Trustecs of the Internal Imp’nt Fund e¢ ad. 
Testimony taken on the petition of ex’t’x of M.D. Papy. Filed Dee. 
6th, 1875. Philip Walter, clerk. 


old Syllabus. 
Trustees |. I. Funp vs. J., P. & M. R. R. Co. et al. 


THE Srate OF FrLoripa and THe TRUSTEES OF THE INTERNAL Inu- 
PROVEMENT FunbD, Plaintiffs and is sane 
US. 
THe JACKSONVILLE, PENSACOLA AND MopitE RAILROAD CoMPANY, 
and Minron 8. Lirrterrecp, Defendants and Appellants. 


Appeal trom the cireuit court for Duval county. 


This is an action under the Code. 

Duval county, in which this cause was brought, in the circuit court, 
in the fourth judicial circuit. The judgment of April 2, 1874, for 
$661,845.69, mentioned in the opinion, is in favor of the Trustees of 
the Internal Improvement Fund of Florida for the balance of pur- 
chase of money of what were, March 20th, 1869, the Pensacola and 
Georgia railroad and Tallahassee railroad. These roads were sold 
by the Trustees of the Internal Improvement Fund March 20, 1869, 
under the provision of the internal improvement law of Florida 
(chapter 610). These roads were knock- off to F. Dibble and _ asso- 

ciates, who never paid the $572,000 of the purchase-money. 
316 The State bonds mentioned in the in the opinion are those 

issued to the J., P. & M. R. R. Company under the acts of the 
Legislature of Florida providing for “ perfecting the public works 
of the State,” being chapter- 1716 and 1731, laws of Florida. 

For a proper appreciation of the opinion of the court in this case, 
it is necessary to read the case of Holland vs. The State of Florida 
et al., and The State of Florida et al. [vs.] The Florida Central R. R. 
Company et al., in 15 Fla., commencing, respectively, on pages 455 
and 690. 

The other facts are stated in the opinion of the court. 


Mr. Justices Westcorr delivered the opinion of the court: 


This is a case under the late Code. 
Appeals from the judgment rendered herein are prosecuted by the 
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Jacksonville,-Pensacola and Mobile Railroad Company, and by Mil- 
ton S. Littlefield. 

The appeal of the Jacksonville, Pensacola and Mobile Railroad 
Company is from the Judgment rendered against it in behalf of the 
State, as well as that rendered against it in behalf of the Trustees 

of the Internal Improvement Fund. The appeal of Milton 
317 _~S.. Littlefield is from the judgment rendered against him in 
behalf of the trustees. 

We make no statement of the case in detail. Our views of the 
facts and of the case will appear as we treat and dispose of each ap- 
peal. 

The decree in behalf of the State in this record is not by virtue of 
its relation of trustee for bona fide purchasers and holders of the 
bonds of the State of Florida exchanged with this company for its 
bonds and sold, but it is based upon the fact that the State of Florida 
has in possession the bonds of the Jacksonville, Pensacola and Mo- 
bile Railroad Company, upon which that company has failed to pay 
interest. The right of the State as trustee can exist only upon clear 
proofs of the existence of bona fide purchasers of the State bonds. 
The State, as the simple holder of the company bonds, is entitled to 
no judgment against the company. 

The tacts which makes any equity operative in her behalf must 
exist in connection with the fact that the State holds the compan 
bonds. This court considered the general nature of the bonds which 

are the foundation of the State’s claim here in the cases Hol- 
318 = Jand vs. the State of Florida, 15 Florida, 534, and the case of 

The State of Florida against The Florida Central Railroad 
Company, 15 Fla., 691. In the case of Holland vs. The State of 
Florida we said: “A careful and strict examination of this statute 
will show that the State of Florida was to occupy two distinct and 
differant relation- to the holderssof the State bonds and to the com- 
pany. The first relation was that of primary debtor to the holder 
of the State bond under and by virtue of the obligation of this bond, 
and also of mortgage creditor of the company under and by virtue 
of the bond of the company. . The right of the State, viewed in this 
light, was to be simply that of a mortgage creditor of the road, and 
its liability to the holder of the State bond was that of a simple bond 
debtor. 

“Tn this relation the holder of the State bond was to have no se- 
curity for his protection and payment except the liability of the Statein 
its own right and its good faith and capacity; the State at the same 
time, as the result of this relation, being given for its own protection 
against this bond debt the right to become the purchaser at the sale 
of the road and to pay for it in the bonds of the company. The 
other relation which it was to occupy was, in the language of the 
act, a trustee for the holders of the State bonds. In this relation 

the lien created by the statute was for the benefit of the 
319 holder of the State bonds. The.lien of the statute and the 
company bond, viewed in this light, was for his benefit, and 
the property and franchises of the company were to be his security 
for payment; and, as the company received his money and the State 
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received nothing, the company was to be held to the obligation of 
common honesty in the matter of payment and satisfactien.” 

This court in that case remarked further: “That the Legislature 
could not, under the constitution, create the first relation of primary 
debtor, and that it would seem to be a consequence that such part of 
the statute authorizing the bond as provided for the State protection 
against such liability as the Legislature presumed the State incur-ed 
would fail and cease to be operative.” 

This, we think, was correct. The clear result of the view expressed 
in that case prohibits the State from occupying the relation of a 
simple mortgagee entitled to a decree in favor in that relation. We 
reaffirm what was there said. 

The State of Florida in this case, in addition to its relation as 
trustee fer the bona fide puichasers and hold-s of its bonds, has als- 

~ a residuary interest in the internal improvement fund, as well 
320 as an interest in its management and disposition through her 
agents, the trustees. 

The subject-matter of this action, so far as it is common to the 
Trustees of the Internal Improvement Fund and the State of Florida, 
isa-line of railway extending from Quincy to Lake City and a 
branch to Monticello and the line of railroad extending from Talla- 
hassee to St. Mark’s. The trustees claim a lien for balance of pur- 
chase-money due upon a sale of the road from Quiney to Lake City 
and branch to Monticello under a statutory mortgage bond of Pen- 
sacola and Georgia Railroad Company. 

They also claim a lien upon the road from Tallahassee to St. 
Mark’s for the balance of purchase-money due upon a sale of that 
road upon a statutory mortgage bond of the Tallahassee Railroad 
Company. The State, as trustee, claims in this suit only a subordi- 
nate hen under those two lines of railroad, and in addition thereto the 
State claims a primary and first lien upon the railroad from Quincy 
to Chattahoochee as a part of the Jacksonville, Pensacola and Mo- 
bile railroad. 

The question as to the character and extent of the right of 

321 the Trustees of the Internal Inprovement Fund, the right of 
the State as having a residuary interest in such fund, and 

the rights and remedies of holders of bonds issued under the in- 
ternal improvement act of 1855 were considered by the Supreme Court 
of the United States in the case of The State of Florida vs. Ander- 
son et al., 91 U.S., 667. The views there expressed are entirely ap- 
plicable to the pleading and proceedings in this action. We will 
not here repeat them at length, but will state simply our entire 
acquiescence in the view there expressed. Under this decision the 
right of the Trustees of the Internal Improvement Fund, as ven- 
dors, is to a sale of the road from Quiney to Lake City to sati-fy the 
balance of the purchase-money due them upon the sale of that prop- 
erty; and as to the balance due on the sale of the road from Talla- 
hassee to St. Mark’s, they have a right of the same character against 
that road. The State’s right as trustee, in the event of proof or bona 
fide purchasers and holders of State bonds is to what remains after 
satisfaction of the several liens upon the several pieces of property, 
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if that sum is necessary to the payment of what is found to 
322 be due as trustee after due process of judicial examination. 
The rem here in question, the property of the J., P. & M. Co., 
is not claimed by the plaintiff to embrace the line of road extending 
from Jacksonville to Lake City. This being so, no part of the prop- 
erty is in the territorial jurisdiction of the circuit court of the fourth 
judicial circuit. That court, under the constitution of the State, has 
no power to decree a sale by its officers of property not within its 
territorial jurisdiction. (15 Fla., 285.) The power of the circuit 
court, therefore, in this case did not extend beyond a decree estab- 
lishing the rights and defining the hens of the State and of the 
trustees, as we have stated them. That court should have adjudged 
two liens existing in behalf of the trustees—one as to the road 
from Tallahassee to St. Mark’s for the balance of the purchase-money 
due thereon, the other as to the road from Quincy to Lake City for 
balance of purchase-money due thereon. In such a case the right 
of the vendor is to a sale of each read separately on non-payment 
for what is due on it. He cannot sell both estates on non-payment 
of the aggregate amount of the liens; and any decree estab- 
323 lishing the the lien of the State should conform to the law on 
the subject. 8 Eng. L. & Eq., 46; 10 Met., 172. 

As against the J., P. & M. Co., the State had a further lien of the 
character given by the statute as to the road from Quincy to Chat- 
tahoochee. | 

In the case of the State, if the relation of primary debtor had 
been constitutional to conform to the statute, the court would sim- 
ply have passed a decree establishing the amount of principal and 
interest due on the company bonds; the default of twelve months 
in the payment of interest; the amount of the State bonds outstand- 
ing, and would have made such a decree as to sale as was authorized 


-by the statute. When, however, the only right of the State is as 


trustee, the court should conform to the right of the State in that 
relation as defined and fixed by the statute. This is a right to sale 
of the entire property, limited by the righi of the trustees as ven- 
dors as before stated, and an establishment by decree of the debt for 
the payment of which it was to be sold. Under the terms of the 

statute upon a sale the proceeds were to be apphed promptly 
324 and exclusively to the payment and satisfaction of the bonds 

issued by the State of Florida under the act. The bonds were 
not valid as a primary obligation against the State, but they were 
effective when held by bona fide purchasers as showing who were 
the cestuis que trust under the statute. 

The decree now before us establishes the debt of the company to 
the State and a default of twelve months in payment of the interest 
due thereon, and passses what is a judgment quod recuperet for the 
interest. 

For these reasons this judgment in behalf — the State must be 
reversed. 

It only remains to consider what. is the proper disposition to be 
made of the case of the State in view of the pleading and proofs 
herein. Should the order be to dismiss absolutely or without preju- 
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dice to the right of the State as trustee, or should it be, as suggested 
by counsel for the State, to remand, with direction to modify, the 
decree, and for further proceeding in the court below to enable it to 
give full relief to the holders of the State bonds? We cannot direct 
a modification of the decree, among other reasons, because that can 

be proper only in the event that the proof justifies such or- 
325 ~~ der, and there is no such satisfactory proof here as should be 

required. The only proof in this record that there 1s a bona 
fide purchaser of a State bon? in existance is this sentence in the 
testimony of Milton S. Littleueld: “I sold and delivered to S. W. 
Hopkins & Co. three thousand bonds of the State of Florida of 
$1,000 each, which were received in exchange for the railroad com- 
pany’s bonds, numbering from No. 7 to No. 3000, inclusive.” Under 
the circumstances of this case, the least that should be required is 
the production of these bonds and full proof of bona fide purchase 
and ownership. | 

The better practice, where a debt is evidenced by a note, bond, or 
mortgage, is to produce such note, bond, or mortgage; and while in 
some cases such strictness may not be required and a smaller degree 
of proof may suffice to make a prima facia case, yet here, where, if 
the State is a simple trustee with a power of sale seeking a final de- 
cree, and where, if the bonds are in the hands of the J., P. & M: Co., 
never having been bona_ fide sold, the- constitute no hen. (15 Fla., 
725.) We cannot except as proof upon which to base a decree the 
naked statement of the president of that company that he sold 

those bonds to a party who, this record discloses, was the 
926 agent of that company. There are also other suspicious cir- 
cumstances which it is unnecessary to mention. 

As to the suggestion in reference to calling in the holders of the 
State bonds, we have no satisfactory proof that — are such. We can- 
not, looking to this record, say that such is their wish, or a proba- 
bility that such will be their act. 

These parties may claim that they have the right to disavow the 
act of the State in this proceeding; that they are not bound thereby, 
and will seek their remedies and assert their own rights as they 
view them elsewhere. Again, this action has been pending for over 
six years, and this record discloses no attempt of such persons, if 
any such there be, to come into this suit. 

While all this is true, and the strict rule of practice would justify 
an order of dismissal absolute, still we think we are justified in 
doing no more than directing the bill on the part of the State as 
against the J., P.& M. Co., so far as it claims a. hen against said 
road, to be dismissed without prejudice to the right of the State as 
trustee to assert In a new suit a lien subordinate to the hen of the 

Trustees of the Internal Improvement Fund as to the several 
327 roads extending from Quincey to Lake City, with branch to 

Monticello, and Tallahassee to St. Mark’s, and without preju- 
dice to the rignt to assert In a new suit a general lien as trustee 
upon the other property of said company. 

The State having Joined as coplaintiff with the trustees in this 
suit, and having admitted their prior lien as to the road from Talla- 
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hassee to St. Mark’s, and from Quincy tq Lake City, and branch to 
Monticello, and such lien havin- been established by the judgment 
of the circuit court with its consent, the order dismissing the bill 
should not leave that an open question. 

The J., P. & M. R. R. Co. appeals also from that portion of the de- 
cree.of August 20th, 1875, wherein it is adjudged by the court that 
one hundred and three bonds, some of the Pensacola and Georgia 
Railroad Company and some of the Tallahassee Railroad Company, 
were the property of the Trustees of the Internal Improvement Fund 
against said company, and that when recovered these bond- should 
be cancelled. This record discloses that on the second day of April, 

A. D. 1874, there was a final judgment rendered against this 
328 company for $661,845.55. This judgment was based’ upon 

the case made by plaintiff in the complaint and amended 
complaint in this action. For this sum this final judgment declares 
that the trustees have a len on all the property of the company 
owned by it at the commencement of the suit, as well as a lien upon 
all the railroad “situate between Lake City, Columbia county, Florida, 
and Quincy, in Gadsden county, and upon the branches thereof from 
Tallahassee, Leon county, to St. Mark’s, Florida, & to Monticello, in 
Jefferson county, and upon the iron, road-bed, and depo-” thereon 
or connected therewith, from the 20th day of March, A. D. 1869. 
This decree was final. It adjudicated the rights of the parties; it 
embraced the one hundred and three bonds; it provided that the 
defendant company should have the right to credit upon the decree, 
and the trustees should make credits to the amount of the principal 
or any of the bonds of the late Pensacola and Georgia Railroad Com- 
pany and of the late Tallahassee Railroad Company, which the said 
defendant company may tender for cancellation, the acceptance and 

‘ancellation — be made discretionary with the trustees. Without 

opening this judgment, and without any additional pleadings 
329 by the trustees in reference to the one hundred and three 

bonds, we find this decree of August, 1875, establishing the 
title of the trustees to the one hundred and three bonds as against 
this company. This decree, as it recites, is based upon an agreement 
by the company to purchase and deliver the bonds for cancellation. 
The prior final decree adjudged that the trustees had a lien on all 
the property of the company for this sum. The question, therefore, 
is Whether this subsequent Judgment of court, inconsistent with a 
final judgment before made, based upon no new pleadings, is not 
erroneous, the prior final judgment not having been opened or in 
any manner set aside. Under these circumstances this last judg- 
ment must be reversed; the two cannot stand together. A judgment 
that the one hundred and three bonds constitu-e, in the hand of the 
defendant company, no claim against the fund, is incons-tant with 
the judgment establishing a lien in favor of the trustees for that sum, 
and from that judgment there is no appeal here. As to the matter 
in controversy, the judgment of April 2, 1874, was res adjudicata 

until/ reversed or vacated. (35 Barb., 214.) There cannot be 
330 in the same proceedings two inconsistant final Jjudgment- 
against the same defendent based upon the same pleadings 
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by the same plaintiff. If, without opening or setting aside the first 
final judgment, a second inconsistant one can be entered, why can- 
nota third and fourth inconsistant final judgment be entered? ’ With 
such a rule there would never be an end to litigation. 

The judgment of August 20, 1875, must be reversed as to J., P. & 
M. Co., in so far as it adjudges the hundred and three bonds to be the 
property of the Trustees of the Internal’ Improvement Fund, subject 
to be cancelled, this, how-er, to be without prejudice to any right 
which said trustees may have, or to any application they may make 
to reform or change, upon proper proceedings, the judgment of April 
20, 1874. 

We next examine the appeal of Milton S. Littlefield. Plaintiff- 
allege in their original complaint that “ they have been informed 
and believe that Milton S. Littlefield has in his possession and con- 

trol a large-number of the first-mortgage bonds of said Pen- 
S35) sacola and. Georgia Railroad Company for the payment for 

the payment of w hich the balance of said purchase-money 1s, 
when collected, made applicable by law, and that the defendant, 
M. D. Papy, holds another large number of the last aforesaid bonds 
as the agent of the said rail- company, or of the said defendant, 
George W. Swepson, all of which said last-mentioned bonds equita- 
bly belong to the Trustees of the Internal Improvement Fund.” 

oo prayer of the original a Lint was for judgment against the 

~P.& MR. R. Co. for the sum of $572,000 and costs, and for an in- 
ecru restraining M. D. Papy and Milton 8. Littlefield from part- 
ing with the possession and from disposing of or in any manner in- 
cumbering the bonds “ now in their possession, custody, and control, 
either as trustee or otherwise,” until the further order of the court. 
There was an injunction awarded against Papv and Littlefield in 
accordance will the prayer of the bill as to any of the “ bonds of the 
Pensacola and Georgia Railroad Company.” 
The summons issued upon the filing of this complaint was served 
upon Milton S. Littlefield on the 20th of M: irch, 1872. 
ed: There is no evidence in this record of of any appearance by 
him. An amended complaint, as called by the plaintiff—as 
amended and oe ‘mental complaint, as named by the court—was 
filed June 22, 1872. In this the trustees alledge that the said Jack- 
sonville, Pensacola and Mobile Railroad Company or the said Lit- 
tlefield hold by purchase one hundred and three thousand dollars 
of the outstanding P. & G. & T. R. R. Co. bonds, purchased under 
an agreement; that the same should be surrendered for cancellation 
to and by the said trustees; and that, while the J., P. & M. Co. is 
liable for the sinking fund, yet the said bonds are valueless in its 
hands or in the hands of its assignees. No notice of intention to 
file this complaint, or of an application for leave so to do, or of its 
being filed, was served upon the defendent Littlefield. 

The record contains an acknowledgement by M.S. Littlefield of 
service of notice by the plaintiff of their intention to apply for final 
judgment against him, and on the day named in this notice there 
was a final judgment, this final judgment reciting that defendent, 
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Milton S. Littlefield, had been duly served with process in 
333 this action, had not interposed any defence thereto, adjudged 

as against him that the one hundred and three bonds of the 
P. & G. & T. R. R. Companies were the property of the ‘Trustees— 
the the plaintiff should cancel them upon receiving possession of 
them—and perpetually enjoining Littlefield from asserting any 
right or title to them. | 

From this statement of the case of appellant Littlefield it appears 
that the judgment rendered against him was for default for want of 
“defence ;” that the original complaint was filed March 22, 1872; 
that he was served with summons on the 20th of March, 1872; that 
on the 22nd of June, A. D. 1872, an amended complaint was filed, 
of which no notice was given him; that he never entered an ap- 
pearance in the cause; and that he received notice of intention to 
apply for final judgment against him. 

Does an appeal lie from such a judgment in this State under the 
original text of the Code, as interpreted by the courts of New York? 
An appeal did not lie from a judgment by default. (4 Com., 315; 

8 Barb., 351; Voorhees’ Code, 668; Jb., 665d.) Under the 
334 English system an appeal did not lie from a decree pro con- 

confesso ; and such was the rule in New York, Maryland, 
New Jersey, and Vermont. (2 Smith’s Chy. Practice; 54 N. Y., 27; 
8 Wend., 219; 25 Wend., 245; 12 John, 493; 1 Beas., 353; 1 Bland, 
12,35; 15 Vermont, 378.) In this State a defendent, anterior to the 
Code could appeal from a decree pro confesso ; and in one case it was 
held that the appeal would only bring up for review the proceed- 
ings prior to the default. (4 Fla., 11.) The difference in the rule, 
as stated by the court, was occasioned by the fact that in England 
and New York an appeal might have been taken from interloc-tory 
orders and decree, while in this State no such appeal could be taken. 
Having failed to take an appeal from an interlocutory order when it 
could be done, the party in the English courts was considered as 
acquiescing in the propriety of the decree, and a subsequent default 
would debar him from bring[ing] any question in .the cause before 
the appellate tribunal. Under our first statute, however, an appeal 
could only be taken from a final decree; and for this reason the 

court, contrary to the rule in England and New York, held 
335 that an appeal could be taken, and that every question passed 

upon by the chancellor and the regularity of the proceedings 
therein prior to the default could be reviewed. (4 Fla. 14.) This 
statute was afterwards modified (A. D. 1853) and appeals from inter- 
locutory orders were allowed. This court, in the case of Freeman 
vs. Timanns (12 Fla., 403), held that this last statute did not change 
the rule, as it provided that a postponement of the appeal until final 
decree should not be held to be an acquiescence, and in that case 
the decree was reversed and the case remanded, with directions to 
dismiss the bill. In that case also we held that under the statute 
regulating decrees upon bills taken for confessed the court could 
not grant the decree asked unless such decree, under the statute, was 
proper and, consequent, from the matter of the bill. We also held 
that in making a decree in conformity with our statutes there was 
16—155 
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necessarily the exercise of judicial judgment, the plaintiff not being 
allowed to take such decree as he could abide by. (12 Fla., 408; 
Thomp. Dig., 457.) Section 202 of the Code, as amended by the act 

of January 27, 1871, provides that appeal may be taken 
036 = “from all such interlocutory as well as final order, and judg- 

ments in like cases, as appeals, could be taken before the 
passage ” of the act establishing the code practice ; a as an appeal 
could have been taken from a decree pro confesso before the Code, so 
now it can be taken from a like judgment since ifs enactment. 

Upon such appeal we do not think that the appellant — do more 
than question the sufficiency of the case made by the plaintiff, of 
which he has had notice. - To this extant he has made default, and 
to such extant must he suffer, but the plaintiff cannot take any 
judgment he pleases. Tho judgment must conform to the cause of 
action stated against him. (22 Wis., 438; 14 Wis., 16; 1 Cal., 97 
3 Scam., 349; 1 C. Green, 271; 6 Mass., 499; 1 Morris, 290; 4 RL, 
L114; 5 Nev., 585; 9 Iowa, 201; 350 Ga., 505; 9 Paige, 322; 18 Ark., 
209; 2 Ark., 26.) In this ease the defendant, Littlefield, received 
notice of the original complaint; he did not receive notice of the 
amended complaint. If the original complaint sets up a cause of 
action then a judgment conforming thereto will not be disturbed 

here. If, however, the original complaint sets up no cause 
337 of action, and the judgment i is upon the amended complaint 

of which he reeeived no notice, it is error, and must be re- 
versed. 

Plaintiff in the original complaint alleged “that defendent, Lit- 
tlefield, had in his possession and control a large number of the first- 
mortgage bonds of the Pensacola and Georgia Railroad Company, 
for the payment of which the balance of said purchase-money is, 
when collected, made applicable by law.” This allegation, instead 
of making a — against defendent, Littlefield, sets forth plainly that 
he is entitled to a “part of the moneys which the plaintiff seek- to 
recover. 

In the amended complaint, of which Littlefield received no notice, 
the plaintiff alleged that the J., P., & M. Co. or Littlefield held by 
purchi ise one hundred and three of the outstanding P. & G. R. R. 
Company bonds, purchased under an agreement ‘that the same 
should be surrendered for cancellation to said Trustees. Upon this 
allegation the final Judgment was based. Of this claim Littlefield 

received no notice. The amended complaint making it was 
398 filed three months after the original, without notice or with- 

out leave of the court. Under the circu-stances this must 
judgment is reversed. Unless this is the rule the plaintiff in a bill 
seekin- a specific performance of some simple contract might by an 
amendment, without notice and without leave, change the bill into 
one seeking a foreclosure of a mortgage, and have a decree for the 
sale of the entire estate of the defendent. It cannot be said that de- 
fendent has confessed a claim of which the record discloses no notice 
to him. THis only protection in such eases is notice of the claim for 
which judgment is demanded, and the court should only grant a 
judgment when the record discloses this f fact affirmatively. We do 
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not think that either party should be prejudiced by this proceeding. 
While we doubt whether an order directing the bill to be dismissed 
as to defendent, Littlefield, would prejudice : any right of the Trustees 
against him, still to avoid any difficulty the order will be for a dis- 
missal without prejudice to any right which the Trustees or the — 


of the State may see proper to assert against bim in any other pro- 


ceeding. 
Oo9 The “following judgment will to entered in this case: 

This cause having been submitted at a previous term of this 
court, after arguement by counsel for thé State of Florida and for the 
Trustees of the Internal Improvement Fund, the plaintiffs, as well 
as after argument by counsel for defendants, The Jacksonville, Pen- 
sacola and Mobile Railroad C ‘company and Milton 8. Littlefield, and 
the transcript of the record of the judgment aforesaid having been 
seen and inspected, it is considered by the court that there is error 
in said judgment as to the Jacksonville, Pensacola and Mobile Rail- 
road Company, and as to the said Milton S. Littlefield, whereof it is 
ordered, adjudged, and decreed that said judgment be reversed as to 
each of said defendants, and that the case be remanded, with direc- 
tions to dismiss the bill so far as in behalf of the State as a holder of 
the bonds of the Jacksonville, Pensacola and Mobile Railroad Com- 
pany as to said defendants, the Jacksonville, Pensacola and Mobile 
Railroad Company, without prejudice ‘ the right of the State of 

Florida, as trustee, to assert in another proceeding against 
340 ~~ said defendants, or either of them, a lien subordinate to the 
lien of the Trustees of the Internal Improvement Fund as to 


the several roads extending from Quincy to Lake City, with branch — 


to Monticello, and from Tallahassee to St. Mark’s, and without preju- 
dice to the right of the State of Florida to assert in a new proceed- 
ing a general lien as trustee upon all other property of the Jackson- 
ville, Pensacola and Mobile Railroad Company, and without preju- 
dice to the rightof the plaintiff-, or either of them, to reform or change 
upon proper proceedings the judgment entered in this case on the 
second day of April, in the year of our Lord one thousand eight hun- 
dred and and seventy-four, and without prejudice to any right which 
the plaintiffs, or either of them, may see proper to assert against the 
defendant, Milton S. Littlefield, in this or any other proceeding, and 
for such other proceedings as are conformable to law and consistant 
with the opinion and judgement of this court in this cause. It is fur- 

ther considered that defendants recover of the plaintiffs, the 
341 ‘Trustees of the Internal Improvement Fund, the costs of their 

proceedings by them expended in the circuit court of Duval 
county, and in this court subsequently to the judgment of April 
second, in the year of our Lord one thousand eight hundred and 
seventy-four, so far as they arise out of the claim of the plaintiff, 
Trustees of the Internal Improvement Fund, of and to the one hun- 
ddred and three bonds of the Pensacola and Georgia and Tallahassee 
Railroad Companies, taxed at the sum of dollars and cents 
in favor of the defendants, The Jacksonville, Pensacola and Mobile 
Railroad Company, and at the sum of dollars and cents 
in favor of defendant, Milton S. Littlefield. 
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Objected to by counsel for the witness. Objection overruled. 


Answer. I cannot say to-night, as I have not the knowledge. 

Q. Is it within your power to get the information asked for to 
enable you to answer the questions ? 

Objected to by counsel for the witnoss. Objection overruled. 

Answer. J presume it is. 

(Q.] How long would it take you to gec the information, and from 
whence could you get it? 

Objected to by counsel for the witness. Objection over-uled. 


Answer. It would take perhaps half a day, and I could get the 
Information from the record at the Jacksonville Branch Savings 
and Trust Company. Iam cashier, and in charge of the Jackson- 

ville branch of that company. 
O49) Q. Have you in your possession or control any bonds of 
the Pensacola and Georgia Railroad Company, of the Talla- 
hassee Railroad Company ? } 
Objected to by counsel for the witness. Objection overruled. 


Answer. Not to my knowledge. 

[Question.] Have you in your possession [or] control any prop- 
erty, or the evidence thereof, owned by or claimed by Milton Ss. Lit- 
tlefield, or which you have a reason to believe he has a pecuniary 
interest in ? 

Answer. I have in my possession chattel mortgage made by me 
as trustee by Milton S. Littlefield. It is chattel mortgage on two 
‘arri-ges and one set of harness. I have no personal or official 
knowledge of having in my possession or control any personal prop- 
erty belonging to Milton S. Littlefield, or in which he is pecuniarly 
interested. TI have had no such property within my possession or 
control belonging to Milton S. Littlefield during the year 1875. I 

have not in my possession now, or have not had in my possession 
oo) or control, personally or officially, any diamonds placed there 
by Milton 8. Littlefield, or any one for him, to my knowl- 
edge, nor have I have or had any other property in which Milton 8. 
Littlefield is interested, to my knowledge. 
J. W. SWAIM. 


Mitton 8S. LirrLerieip, being duly sworn, on the 23rd day of 
December, A. D. 1873, deposes and says: 

Question. Have you in your possession or control any certificate 
or certificates or shares of capital stock in the Florida Central Rail- 
road Company, or in the Jacksonville, Pensacola and Mobile Rail- 
road Company, or any bonds called first-mortgage bonds, or the 
Pensacola and Georgia Railroad Company, or of the Tallahassee 
Railroad Company ; if you — described such certificates and bonds by 
their numbers and amounts ? 

Answer. I have not in my possession any certificates of shares of 
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capital stock in the Florida Central Railroad Company. I 
351 am the owner of some shares of capital stock in Florida Cen- 

tral Railroad Company, but the certificates as not In my 
possession or control. I own shares of capital stock in the Jackson- 
ville, Pensacola, and Mobile Railroad Company, but the certificates 
are not in my possession or control. I own first-mortgage bonds of 
the Pensacola and Georgia Railroad Company, and of the Tallahas- 
see Railroad Company, but they are not in my possession or con- 
trol. 

Question. Where and in whose possession or control are the said 
bonds? 

Answer. By contract I contracted to purchase of Edward Hous- 
toun, in the spring or summer of 1869—which were paid for in part 
then, the remainder in 1871—bonds, first-mortgage bonds of the 
Pensacola and Georgia and Tallahassee Railroad Companies, the par 
value of which was one hundred and ten thousand dollars, Mr. 
Houstoun retaining possession thereof until the payments were fully 

made. Early Lin] 1871 1 gave S. W. Hopkins, of the city of 
352 New York,an order upon Edward Houstoun to deliver them, 

the said , upon his paying Houstuun the balance of the 
purchase-money ; and, of my own knowledge, I know nothing more 
of the bonds. Before the last payment was made Mr. Houstoun 
claim d that seven bond- had been previously delivered either to 
Mr. Swepson or to Robert Gamble, that leaving but one hundred 
and three (108) to be delivered. 

Questiou. Have you or have you had since that transaction any 
other of the discription of bonds in your possession, control, [or] 
ownership ? | | 3 

Answer. Prior to the time of that transaction I had other bonds 
of that description in my control or ownership. The numbers and 
the amounts I do not exactly remember, but the amount was about 
twenty thousand dollars at par value. 

Question. What become of them, and where are they now ? 

Answer. About the month of July, 1870, I delivered-into the pos- 

-ession of John B. Clark & Calvin Littlefield for safe keeping, 
353 as Iwas about [to] sail for Europe. The status of bonds have 

not changed, to my knowledge. Calvin Littlefield and Jobn 
B. Clark had full power to act for me, and they have never notified 
me of any change or disposition of the bonds since I left them. 

Question. Were the said bonds delivered to John B. Clark or Cal- 


vin Littlefield ? 


Answer. I cannot now tell, because at that time I had a very large 
amount of business [to] be transacted with these and other gentle- 
men, and having the business management of two railroad corpora- 
tions, and having but a short notice to prepare my business before I 
must sail for Europe that it is impossible for me to recollect the en- 
tire detail of what transpired at that time, and for the still further 
reason that I had several places where stocks, bonds, and papers 
were deposited, and most of my papers and personal effects where 
turned over, by an order, to where they were deposited, and the re- 
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ceipts and memorandum then taken were left in the custody 
004 of of G.G.Sanborn or Rollin Stewart, then my private clerks, 
and which receipts and memorandums I have not since seen. 

Question. To whom and upon whom was the order for the twenty 
thousand dollars of bonds given ? 

Answer. I cannot recollect, but it’s my impression that they were 
in the Safe Deposit Co.; W ashington city. 

Question. Have you seen Jobn D. Clark or Calvin Littlefield since 
that time; if you have, [how] often, and when was the last time you 
saw them; have you seen much of them since then; have you had 
business transactions with them, or either of them, since then; have 
they informed you since then w here the said bonds, or any of them, 
are; have they, or either of them, since that time informed you what 
di-position had been made of said bonds, or any of them; do you 

know from any seuree whatever where said bonds, or any of 
doo them, now are, or what became of them, or any of them, after 

they went into the hands of John D. Clark or Calvin Little- 
field: or either of them, living; if not, when did they, or either of 
them, die; where do they, or the survivor of them, live? 

Answer. I have séen John B. Clark and Calvin Littlefield since 
that time; [ have seen Calvin Littlefield frequently; the last time 
I saw him was about April, 1875. The last time I saw John B. 
Clark was in the spring of 1871. I have had business transactions 
with both since then. They have not informed me since then where 
the said bonds are. They have not informed me since then what 
disposition had been — of said bonds, or any of them; I do not 
know from any source whatever where iid bonds or any of them 
now are, nor do [ know what became of them after they went into 
the hands of John B. Clark, is dead, or Calvin Littlefield, Calvin 
Littlefield ; John B. Clark, I understand, is dead; he died some 

months a ago. Calvin Littlefield Bellville, Jefferson 
do. county, New York; Clark lived at Weedville, Jefferson county, 
New York. 

Question. Have you or have you ever had any other bonds of the 
discription referred to in your possession, ownership, or control besides 
those which you have above testified to? If you —, deseribed same 
as particularly as you can, stating from whence you you got them 
and what became of them. 

Answer. I have no recollection of ever having any bonds of that 
description either than above testified to in my possession, owner- 
ship, or control. 

Question. Irom whence did you get the twenty thousand dollars 
of bonds that vou have above testified to? 

Answer. They were purchased at different time- and from differ- 
ent persons, principally from brokers in New York city prior to 
January, 1870. 

Question. Do you recollect the names of anv person from whom 
you bought any said bonds; if so give it? 

Answer. I do not, as they, were bought generally through 
307 brokers, as in the year 1865 8 and 1859 I was de aling largely 
in stocks and bonds in Wall St., New York. 
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Question. Have you any means of identifying the one hundred 
and three thousand dollars of bonds, concerning which you have 
testified ; have you any memorandum or receipt of the same? 

Answer. I could not identify them. Have you never seen them. 
Don’t think I have their numbers. I have a receipt from 8S. W. 
Hopkins & Co., and the contract made with E. Houstoun relative 
to them. ‘They are, to the best of my knowledge and belief, the 
same bonds which M. D. Papy claim or claimed to have or control 
by virtue of some trust. 

Question. For what purpose did you place in the hands of John 
B. Clark or Calvin Littlefield the twenty thousand dollars of bonds, 
concerning which you have testified. 

Answer. For safe keeping, as my property. 

Question. When and — whose possession and control are the 
398 certificates of shares of capital stock of Jacksonville, Pensa- 
cola and Mobile Railroad Company owned by you? 

Answer. One certificate for about forty thousand shares I under- 
stand to be in the possession of Aaron Barnett, of the city of New 
York. The remaining certificates are, I think, in the hands of Cal- 
vin Littlefield. 

Question. Give the numbers of certificates, or any of them. 

Answer. I do not remember the numbers of Mr. Barnett. The 
certificate is written across its face that it is placed in his hands as 
trustee. I do not remember the numbers of certificates in the hands 
of Calvin Littlefield. 

Question. When and to whom were those certificates, or any of 
them, issued ? 3 

Answ er. In 1871 I delivered some of them ; — were issued to me, 
I think, and were issued to John D. Sanderson : one, I think, to 

James M. Baker; one to Silas L. Niblack; one, to the best of 
3959 belief, to Alonzo Huling; the one held by Aaron Barnett was 
issued to him as trustee of the Gulf Steamship Company. 

Question. Does the stock-book of the Jacksonville, Pensacola, and 
Mobile Railroad Company have these certificates, giving: their dates, 
amounts, and to whom issued ? 

Answer. I suppose it does; cannot say positively. 

Question. For what purpose does Calvin Littlefield hold said cer- 
tificates ? 

Answer. Partly as collateral for money loaned me and as my 
agent and attorney. 

Question. Who votes said shares as stock, and by whose author- 
ity if the holders do not? 

Answer. With the exception of one or two small certificates, they 
have not been voted for the past two years, to the best of my recol- 
lection. 

Question. Who had the power of voting of them ? 

Answer. I have a power to vote some of them by proxy; 
060 so has Calvin Littlefield and Collin Stewart. 

Question. Who has the power of voting the certificate held 
by Aaron Barnett as trustee, and how was the power obtained ? 
17—155 
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Answer. I have the power to vote it as proxy, received from Mr. 
Barnett as trustee. 

Question. Is that proxy revocable or irrevocable ? 

Answer. I think it is irrevocable. 

Question. Where is the stock-book of the Jacksonville, Pensacola, 
and Mobile Railroad Company ? 

Answer. I understand it to be in the hands of Jonathan C. Greely, 
receiver. | 

Question. When and from whom did he obtain it? 

Answer. He took possession of the books and papers of the com- 
pany in March, 1872, as receiver of the Jacksonville, Pensacola, and 
Mobile, under the order of the judge of the 4th judicial circuit of 
the State of Florida. 

Question. Where is the stock transfer book and other books 
301 of the company ? 

Answer. All the books and records of the Jacksonville, 
Pensacola and Mobile Railroad Company and in the hands of Mr. 
Greely, receiver. 

Question. Are those books and papers in the actual possession of 
Mr. Greely ; if not, in whose possession are they ? 

Answer. I understand they «re in the actual possession of Mr. 
Greely. I do not know positively. 

Question. Have you, as the president of the Jacksonville, Pensa- 
cola and Mobile Railroad Company, access to them for the purpose 
of consulting them ? 

Answer. Now, I have not. 

Question. How recently have you had ? 

Answer. As long as they were in my safe I had permission from 
Mr. Greely to refer to the books as I wished to. Some time in No- 
vember, 1873, Mr. Greely notified me that he should take the actual 
possession of them, and did so. 

Question. What do those books consist of ? 

562 Answer. The record book of the meeting of the board of 

directors and a record book of the stock board meetings; a 
book or books of blank certificates of stock. There is a stock ledger. 
but cannot say if is was brought froin Tallahassee ; a stock transfer 
book ; there are stock books. ‘The last time I was at Tallahassee I 
caused to be packed up to be sent to Jacksonville certain books 
which I think are the books af the Florida Central Railroad Com- 
pany. ‘There were blank books in the package that may have to 
belonged to the J., P. & M. R. R. Co. I have never seen the package 
since. The stock book is in Mr. Greely- hands. 

Question. When and in whose possession or control are the cer- 
tificates of shares of capital stock in the Florida Central Railroad 
Company owned by you? 

Answer. Early in year 1870 I had a certificate of share of cap- 

itol stock of the Florida Central Railroad Company of about 
363 three thousand one hundred and ten shares at the par value of 

one hundred dollars each, which I deposited with T. H. Porter, 
of the banking house of Doultas & Co. , New York, —safekeeping ; that 
after- I contracted to purchase of Edward Houston in addition to the 
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bonds mentioned above about thirteen hundred (1,300) shares, the 
‘apital stock of the Florida Central Railroad Company, at the par 
value of one hundred dollars each, and gave my obligation to pay 
for the same at a future day; and paid him an order upon Mr. Por- 
ter for the certificate of stock mentioned above as collateral se- 
curity for the payment of my obligation when due. Mr. Porter sat- 
isfied me that he had delivered the stock to Mr. Houstoun as per my 
order. That is all the personal knowledge I have of the stock men- 
tioned. I understand, however, that that the said certificates — stock 
mentioned above were returned to the company & cancelled, and 
new stock issued to Edward Houstoun or to parties repre- 
364 sented by him, and I further understand that the stock 
| - claimed to be held by M. D. Papy, as trustee, is the identical 
stock above. referred to. Prior to that time I purchased several cer- 
tificates of shares of stock, in all about three hundred shares, one 
($300) hundred dollars each, which, to the best of my recollection, I 
deposited with Calvin Littlefield for safe keeping just before I sailed 
for Europe, and which certificates still remain in his hands. 
Question. Who is the owner of certificate number eighty-three 
far seventy shares in the Florida Central R. R. Co., issued on the 
10th February, 1871, to E. A. Hopkins and transferred in blank by 
him and, now or very recently in the possession of D. G. Ambler? 
Answer. I do not recollect the number of the certificate referred 
to above, but in 1870 I purchased of Judge Westcott seventy shares 
of stock and paid in part for the same in the winter of 1871. 
Mr. E. A. Hopkins paid the balance of the purchase price, 
365 took the certificate from Westcott, had it cancelled and one 
} issued in his own name, transferred it in blank and sent it to 
me, very soon thereafter. I sold and transferred the certificate to 
: Calvin Littlefield. The ownership of which, to the best of my knowl- 
‘ ledge, is now in him. Some time, February, 1873, Calvin Littlefield 
loaned me the above certificate and some railroad bonds as a 
collateral upon which I could borrow money. The certificate stock 
is now hypotheeated with D. G. Ambler, with said Calvin Littlefield’s 
*_ knowledge and consent, as a collateral for money loaned, I: think 


about five hundred dollars. 
M. S. LITTLEFIELD. 


JONATHAN C. GREELY, being duly sworn on this 31st day of De- 
cember, 1873, deposes and says: 


: Question. Have you in your possession or control or have you 


> had any books or papers or records of the Jacksonville, Pensacola 
; and Mob-le Railroad Company? If so, state what they are. 
366 Answer. As an individual | have not. 


7 (Question. Have — such books and papers in your custody 
| or control in any capacity whatever, whether as an individual or 
otherwise? If so, state what they are. 

Answer. I have had books and papers in my possession of the 
Jacksonville, Pensacola and Mobile Railroad Company, as receiver 
of the circuit court, 4th judicial circuit of Florida. I have no in- 
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ventory of said books and papers with me—this morning I had 
some of them—now. 

Question. Have you the stock-book or stock ledger in your pos- 
session of the Jacksonville, Pensacola and M. R. R. Co. ? 

Answer. I do not know if | have the stock-book or ledger in my 
possession. 

Question. Have you the transfer stwek-book of said company in 
your possession ? 

Answer. I don’t know. 

Question. Have you not any books or blanks certificate- of 
367 — stock in the said company ? 
Answer. I don’t know. 

Question. Have you any book or books of minates of board of 
directors’ meeting of the said company in your possession ? 

Answer. I don’t know. 

Question. Have you any book of minutes of meetings of the 
stockholders — said company in your possession ? 

Answer. I don’t know. 

Question. Where are the books and records that you say you 
have in your control or custody ? 

Answer. Witness declines to answer the question. 

Question. Have you had any opportunity, or could you have 
made an opportunity, since the subpena ad testificandum ducas tecumn 
in this cause was served on you, to examine said books, papers, and 
record and ascertain what vou have in your possession and what 
they are? 

Answer. I don’t think I have had sufficient time. 
368 Question. Have you had time to ascertain if you have in 
your possession the stock-book, the stock ledger or the stock 
transfer book, the minutes of the directors, or stock bonds of said 
company, or any other book or papers, so as to identify it? 

_ Answer. I believe I have in my possession all the books described 
in the subpena ad testificandum duces tecum served on me herein, 
but I have them, as receivers, as aforesaid, and declined to pro- 
du-e them — in described to the personal subpoena. 


J. C. GREELY. 


369 In the United States Cireuit Court, Fifth Cireuit, Northern 
District of Florida. In Chancery. 


To the honorable the judge of said court: 


John H. Miller, of Augusta, a citizen of the State of Georgia, by 
E. M. L’Eng le, his attorney, in behalf of himself and of all others 
being judgement creditors of the defendant, Milton S. Littlefield, who 
shall in due time come in and seek relief by and contribute to the 
expenses of this action, brings this his further amended bill of com- 
plaint against the said Milton S. Littlefield, Edward Houstoun, and 
Mariano D. Papy, citizens of the State of F lorida, residing in the 
northern district thereof; Aaron Barnett, a citizen of the State of 
Georgia, residing In the city of Savannah; Sidney W. Hopkins, L. 
Lewis Spring, Charles Fouke, Frank H. Collins, and Robert I. Car- 
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penter, citizens of the State of New York, merchants and copartners, 
doing business under the name and firm of S. W. Hopkins & Co., 


and against the Jacksonville, Pensacola and Mobile Railroad Com- 


pany, a corporation created by and existing under the laws of the 
State of Florida, having its principal place of business in the dis- 
trict aforesaid, a citizen of the State of Florida, and the Florida 
370 Central Railroad Company, a corporation created by and ex- 
isting under the laws of the State of Florida, having its prin- 
cipal place of business in the district aforesaid, a citizen of the 
State of Florida; and against the Gulf Steamship Company, 
a corporation created by the laws of the State of Florida, 
a citizen of the State of Florida, having its principal place 
of business in said district; and against Lawrence P. Bayne and 
Henry J. Rogers, citizens of the State of New York, merchants 
and copartners, doing business in the city of New York under the 
name and firm of L. P. Bayne & Company; the Western Division 
of the Western North Carolina Railroad Company, a corporation 
created by and existing under the laws of the State of North Caro- 
lina, a citizen of the State of North Carolina; and I. L. Henry, N. 
W. Woodfin, W. P. Welch, W. G. Candler, and W. W. Rollins, Com- 
missioners of the Western Division of the Western North Carolina 
Railroad Company, who are citizens of the State of North Carolina, 
and thereupon your orator complains and says: 
That on the 15th day of November, A. D. 1872, your ora- 
o71 _ tor filed in said court his original bill of complaint against 
the said defendants (except the said Lawrence P. Bayne and 
Henry I. Rogers and the other defendants last above named), to 
which bill this is an amendment, and in which your orator sets 
forth, among other things, that at the time of the recovery of the 
judgment by the complainant against the said Littlefield in the said 
bill mentioned, he, the said Littlefield, was and still is the owner or 
claimant of a large amount of capital stock in the corporation char- 
tered by and existing under the laws of and in the State of Florida, 
known as the Jacksonville, Pensacola and Mobile Railroad Com- 
pany, and the Florida Central Railroad Company; and of bonds 
called first-mortgage bonds of the Pensacola and Georgia Railroad 
Company and of the Tallahassee Railroad Company. | 
That the defendant, Milton 8. Littlefield, has not any property that 
‘an be found other than the stocks and bonds aforesaid out of which 
the execution issued on the judgment aforesaid can be satisfied in 
whole or in part, and that unless the said property can be 
372 reached and applied to the payment of said judgment it must 
remain wholly unpaid. . | 
Your orator now further shows by way of an amendment and on 
information and belief that the defendants, the Western Division of 
the Western North Carolina Railroad Company and I. L. Henry, N. 
W. Woodfin, W. P. Welch, W. G. Candler, and W. W. Rollins, Com- 
missioners of the Western Division of the Western North Carolina 
Railroad Company, or some of them, claim some interest in or right 
to the said bonds, or some of them, or to the custody or control 
thereof, or of some portion of them, which claim or pretence your 
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orator denies and hereby calls on said last-named defendants to set 


forth in detail and fully substantiate if any such claim rightfully 
exists. 

And your orator, submitting this his further amendment to his 
bill, prays as he has heretofore prayed therein, and prays also and 
further that the said the Western Division of the Western North Car- 

~olina Railroad Company and the said I. L. Henry, N. W. 

373 Woodfin, W. P. Welch, W. G. Candler, and W. W. Rollins, 

Commissioners of the Western Division of the Western North 

Carolina Railroad Company, may be made parties defendant to the 

said bill and be required to set forth fully and particularly the claim 
or pretence that they, or any of them, assert as above stated. 

Your orator further prays that a writ.of subpoena may issue, di- 
rected to the said defendants, the Western Division of the Western 
North Carolina Railroad Company, I. L. Henry, N. W. Woodfin, W. 
P. Weleh, W. G. Candler, and W. W. Rollins, Commissioners of the 
Western Division of the Western North Carolina Railroad Company, 
or that the court may make an order directing that such defendants 
to appear, plead, answer, or demur to the premises at a day to be 
designated, and to stand to and perform such further orders and de- 
crees therein as may be proper and your orator will ever pray, «ce. 

Kk. M. L°ENGLE, 


Complainant's Solicitor. 


[Endorsed :] In U.S. cireuit court, 5th circuit, northern district 
of Florida. Joti H. Miller vs. M.S. Littlefield, the J., P. & M. R. 
R. Co., the Fla. C. R. R. Co. et al. Second amended bill of complaint. 
Filed Sep. 20th, 1873. J. E. Townsend, clerk. KE. M. L’Engle, att’y 
for compl't. 


374. The State of Florida to the sheriff of the county of Duval: 


Whereas judgment was rendered on the 15th day of April, 187°, 
in an action in the circuit court, Duval county, 4th judicial circuit 
of Florida, between Edward M. L’Engle, survivor of the late firm of 
Sanderson & L’Engle, plaintiffs,and Milton 8. Littlefield, defendant, 
in fayor of the plaintiff for five thousand four hundred and nineteen 
dollars and fifty cents, as appears by the Judgment roll, filed in the 
oftice of the clerk of said court; 

And whereas the said judgment was docketed in your county on 
the 15th day of April, 1872,and the sum of five thousand four hun- 
dred and nineteen dollars and _ fifty cents, with interest from the 
15th day of April, 1872, is now due thereon : 

Therefore we command you that you satisfy the said judgment 
out of the personal property of the said judgment debtor within 
your county, or if sufficient personal property cannot be found, then 
out of the real property in your county belonging to said judgment 

debtor on the day when the said judgment was so docketed 
370 in your county, or at any time thereafter, in whose hands 

soever the same may be, and return this execution when sat- 
istied. | 

Witness the Hon. Francis I. Wheaton, judge of said court, as also 


= 
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Charles L. Mather, clerk, and the seal of said court at the court-house 
in the city of Jacksonville, Florida, this 25th day of April, A. ‘D. 


1872. 


[seat] CHAS. L. MATHER, CVE, 


By FRANCIS B. KNAPP, D.C. 
In the U.S. Circuit Court, N. D. F. 
J. H. MILLER vs. M. 


EK. M. L’Engle, being sworn, says: That the whole of the execu- 
tion of himself as surviving partner, &c., vs. M. 8. Littlefield, issued 
from the circuit court of Duval county, Florida, and filed by him in 


this cause is due and unpaid. 
: E. M. L’ENGLE. 


Sworn to and subscribed before me, the 5 day of Feb’y, 1874. 
| H. SUMMERS, 
Special Master in Chancery. 


S. LITTLEFIELD ef al. 


[E cep ne Circuit court, county of Duval, 4th jud. cir. of 
Florida. [. L’Engle, surviving partner, &c., plaintiff, 
against Milton 5. ‘Littlefield, defendant. Execution. C. H. Sum- 
mers & E. M. L’Engle, pl’tf’s att’ys.. To the sheriff of Duval 
county. 


-_ 


377 The State of Florida to the sheriff of the county of Duval: 


Whereas judgment was rendered on the 18th day of April, 1872, 
in an aetion in the circuit court, Duval Co., 4th judicial of 
Florida, between John H. Miller, plaintiff, and Milton S. Littlefield, 
defendant, in favor of the plaintiff, for fifty thousand seven hundred 
and eight dollars, and as appears by the judgment roll, filed in the 
oftice of the clerk of the said court ; 

And whereas the said judgment was docketed in your county on 
the 18th day of April, 1872, and the sum of fifty thousand seven 
hundred and eight dollars, with interest from the 18th day of April, 
1872, is now due thereon: 

Therefore we command you that you satisfy the said judgment 
out of the personal property of the said judgment debtor within your 
county, or if sufficient personal property cannot be found, then out 
of the real property in your county belonging to said judgment 
debtor on the day when the said judgment was so docketed in your 
county, or at any time thereafter, in whose hands soever 
the same may be, and return this execution when satisfied. 

Witness the Hon. Francis I. Wheaton, judge of said court, 
as also Charles L. Mather, clerk, and the seal of said court, at the 
court-house, in‘ the city of Jacksonville, Florida, this 25th day of 


May, A. D. 2872. | 
[SeAL.] CHAS. L. MATHER, CV%, 
By FRANCIS B. KNAPP, D. C. 
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In the U.S. Cireuit Court, N. D. F. 
J. H. Mintiuer vs. M.S. LIvrTLerrenp ef al. 


Ki. M. L’Engle, being sworn, says: That the whole of the execu- 
tion of J. H. Miller vs. M.S. Littlefield issued from the circuit court 
of Duval county, Fla., filed by him as att’y of the plaintiff (filed in 


this cause) is due and unpaid. 
KE. M. L°ENGLE. 


Sworn to and subscribed before me, the Sg day of Feb’y, 1874. 
H. SUMMERS 
Special Master in Chancery. 


O19) [ Endorsed :] Cireuit court, county of Duval, 4th jud. cir. of 
Mla. John H. Miller, plaintiff against Milton S. Littlefield, 
def’t. Ixecution. Er. M. L ‘Engle, plt'ff’s att’y. To sheriff of Duval 


county. 


380 In the Circuit Court of the United States for the Northern 
District of Florida. 


JoHn H. Mitter vs. LAWRENCE P. BAYNE, HeNry J. RoGers, e¢ al. 


Unirep STATES OF AMERICA, 
Southern District of New York, f ® 


Henry J. Rogers, being duly sworn, states: Than on or about the 
15th day of February, 1873, he was on business in Jacksonville, 
Florida. That while there a subpoena was served upon him by the 
United States marshal for the northern district of Florida, in the 
above-named suits, as will better appear by a copy of said subpceena 
made part hereof, marked “ H. J. R. No. 1.” 

That having no knowledge whatever of whom the complainant 
was, or why he brought his suit against this affiant, he requested 
his counsel, Algernon 8. Sullivan, Esq., to ascertain what was the 
meaning of the service of said subpcena and what attention was nec- 

essary for this afhiant to give to the same. 
381 That said Sullivan, in the presence of this affiant, ap- 

proached E. M. L’Engle, Esq., the solicitor of the complain- 
ant, and whose name appeared on said writ of subpoena, and after 
a conversation which lasted some time, the said Sullivan returned 
to this affiant, while still in view of the said L’Engle, and informed 
affiant that the said L’Engle said that the serving of said subpcena 
was a mere formal matter, about which this affiant need not give 
himself any concern, as it was designed for other purposes than to 
effect the personal interests and rights of this affiant, and that affiant 
need not give any attention to the same, nor enter lis appearance 
in said cause, unless further notified to do so by him, the said 
L’Engle, and that affiant, being governed by and believing i in the 
sincerity of the advice so given him, and never being notified in 
any manner by said L Engle or otherwise to appear in said cause, 
omitted to do so, which he would not have done had he supposed 
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for one moment that it was the object of said L’Engle to put him 
off his guard and then take further proceedings against him with- 
out giving him the promised notice and affording him an 
382 opportunity to defend said cause of action, and against whiclt 
he had then and still has a good and sufficient defence. 
That affiant has only recently learned, by the filing of a bill in 
this court in the name of Robert J. Washington, wherein it is 
alleged that the said L’Engle, as solicitor for the said Miller, took a 
Judgment or decree against this affiant. by default, which, if true, 
this affiant states, was obtained by misrepresentation and deception 
on the part of said L’Engle,and that the same is null and void 
as against this affiant, because of the facts stated in the premises. 
Affiant refers to the affidavit of said Algernon 8. Sullivan, sworn 
to the 25th day of February, 1876, and filed in this cause, in 
support of the statements herein contained. 


HENRY J. ROGERS. 


Sworn to before me, this 1st day of March, 1876. 
[SEAL. ] EDWARD L. OLVER, 
U. S. Commissioner for the Southern Dist. of New York. 


383 The President of the United States of America to Lawrence 

P. Bayne and Henry J. Rogers, merchants and partners 

under the firm name and style of L. P. Bayne & Co., citizens and 
residents of the State of New York, Greeting: 


You are hereby commanded and strictly enjoined that, laying 
aside all business, and notwithstanding any excuse, that you may 
be and appear before the judge of the circuit court of the United 
States, 5th circuit and northern district of Florida, on the first 
Monday in April, being the seventh day thereof, next, wherever 
the court shall be, to answer to a bill and amended bill of com- 
plaint exhibited against you and others in the said court by John 
H. Miller, a citizen and resident of the State of Georgia, and to do 
further and receive what said court shall have considered in that 
behalf; and this you are not to omit, under a penalty upon you of 
one thousand dollars ($1,000). 

Witness the Honorable Salmon P. Chase, Chief Justice of 
384 the Supreme Court of the United States, at the City of Jack- 
sonville, in said district and circuit, and the seal of said 
court, this 15th day of Feb’y, A. D. 1873. 
[SEAL. | (Signed) J. E. TOWNSEND, Clerk. 

A true copy. 
S. CONANT, 

U. S. Marshal 


To the said defendants : 
You are required to appear and answer the bill of complaint and 


amendment thereto in said cause filed, or judgment by default may 
be entered against you. 
385 [ Endorsed ! U. S. circuit court, northern dist. of Fla. 
John H. Miller vs. Lawrence P. Bayne, Henry J. Rogers, 
18—155 
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etal. Affidavit of Henry J. Rogers. Filed 6th M’ch, 1876. 
Phillip Walter, clerk. 


686 In the United States Cireuit Court, 5th Judicial Circuit, 
Northern District of Florida. In Equity. 
JOHN H. Mitier vs. Mitron 8. LirrLerre_p and others. 
Before C. H. Summers, Special Master, &e. 
To the Honorable Phillip Fraser, judge, ete. : 

I humbly certify to this honorable court that, as special master in 
the above-entitled cause, appointed by the Hon. W. B. Wood, judg- 
of the United States circuit court, 5th judicial cireuit, northern dis- 
trict of Florida, at the instance of complainant’s solicitor, I suab- 
poenaed Jonathan C. Greeley to be and appear at my office on the 
dist day of December, A. D. 1873, at 11 a. m., to te stify in behalf of 
the complainant, and to bring with him certain books in said sub- 
peena deseribed; that said Jonathan C. Greeley appeared at the hour 
appointed, and was duly sworn; whereupon complainant’s solicitor 
propounded to the said Greeley the following question : 

387 ‘Have you in your possession or control, or have you had, 
any books or papers on record of the Jacksonville, Pensacola 
and Mobile Railroad Company ? — If so, state what they are.” 

To which question the said Greeley answered : 

“As an individual I have not.” 

Complainant’s solicitor then propounded to the said Greeley the 
further question : 

“Have you such books or papers in your custody or control in 
any capacity whatever, whether as an individual or otherwise? If 
so, state what they are.” 

To which question the said Greeley answered : 

“T have had books and papers in my possession of the Jackson- 
ville, Pensacola and Mobile Railroad Company as receiver of the 
circuit court, 4th judicial circuit of Florida. I have no inventory 
of said books and papers with me this morning. I have some of 
them now.” 


Complainant’s solicitur then propounded to the said Greeley the 
further SS 

“Where are the books and records that you say you have in your 
control or eunesy” ia 

To which question the said Greeley declined to make answer. 

The witness, further testifying, said: 
388 “T believe I have in my possession all the books described 

in the subpena ad testificandum duces tecum served on me 

herein, but I have them as receiver as aforesaid, and decline to pro- 
duce them in obedience to the personal subpoena.” 

All which is respectfully submitted. 

C. H. SUMMERS, 
Special Master. 


Wier. —_ 
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389 [Endorsed:] U.S. circuit court, northern dist. of Fla. J. 

H. Miller vs. M. S. Littlefield et al. Certificate of master in 
chancery of continu-ncy of Jonathan C. Greeley. Filed Jan’y 6th, 
1874. J. E. Townsend, el’k. 


390 In the United States Circuit Court, Northern District of 
| Florida. 


JOHN H. MILLER 
v8. 

Mitton S. Litrrerretp, Epwarp Hovstoun, Marrano D. Papy, 
Aaron Barnett, The Jacksonville, Pensacola and Mobile Railroad 
Company, The Florida Central Railroad Company, The Gulf 
Steamship Cofmpany ; Sidney W. Hopkins, L. Lewis Spring, Charles 
Fouke, Frank H. Collins, and Robert J. Carpenter, merchants and 
partners, doing business under the name S. W. Hopkins and Com- 
pany. 


On motion of the complainant’s solicitor it is ordered that the 
dele ndants, Aaron Barnett, Edward Houstoun, Sidney W. Hopkins, 
L. Lewis Spring, Charles Fouke, Frank H. Collins, and Robert J. 
Carpenter (the last five persons composing the firm of 8S. W, Hopkins 
and Company), who are not inhabitants of said district nor found 
within it, and who have not voluntarily appeared, do appear, plead, 
answer, or demur to the complainant’s bill by the first Monday, 
being the second day, of June next. 

It is further ordered that personal service of this order be made 

on the said Edward Houstoun and Aaron Barnett, and 
391 one or more of the said persons who constitute the said firm 

of S. W. Hopkins & Co., and that such service be proved by 
affidavit of the persons making the service respectively. 


(Signed) PHILLIP FRASER, Judge. 


A true copy of the original as of record in this office. 
Witness my hand and the seal of said court, at the city of Jack- 
sonville, in the northern district of F lorida, this 26th day of Febru- 


ary, A. D. 1873. | | 
[SEAL. ] J. E. TOWNSEND, CUE. 


StaTE oF NEw York, City and County of New York: 


3efore me, clerk of the United States circuit court for the south- 
ern district of New York, the same being a court of record, came 
W. D. Woodall, to me known, who, being duly sworn, says: That on 
the 25th day of March, A. D. 1873, he served the foregoing order on 
S. W. Hopkins at No. 57 Broadway, and on Aaron Barnett at No. 
38 Vesey St., in said city and county, defendants within named, by 
delivering to and leaving with each of them a copy of the 
392 said order, certified under the seal of the U.S. circuit court 
for the northern district of Florida to be a true copy thereof. 
He further says that he knows the said defendants respectively to 
be the persons named as defendants in the foregoing order. 


W. D. WOODALL. 


seiietecenenemaeeriaiionsaies nie ae TE ete a RE 
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Sworn to and subscribed before me, the 26th day of March, A. D. 
18753. 
Witness my hand and seal of office. 
[SEAL. | KENNETH G. WHITE, 
Clerk of the Cireuit Court of the U.S. 
for the Southern District of New York. 


393 [Endorsed:] U.S. circuit court, northern dist. of Fla. 
John H. Miller vs. Milton 8. L ittletield etal. Order for service. 
Returned and filed June 2d, 1873. J. EE. Townsend, clerk. 


394 In the United States Circuit Court, Fifth Circuit, Northern 
District of Florida. December Term, 1874. In Equity. 


JOHN H. MILLER 
vs. 

Minton S. Lirrneriep, AARON Barnetr, MArtAnNo D. Papy, THE 
Jacksonville, Pensacolaand Mobile Railroad Company, The Flor- 
ida Central Railroad Company, The Gulf Steamship Company, 
and others. 


Now comes E. M. L’Engle, co-nsul for complainant, and moves the 
court for the appointment of a successor to Charles H. Summers, who, 
for the purposes of the decree heretofore, on the 2nd day of Decem- 
ber, 1873, rendered in this cause, was by the said decree appointed a 
master of this court and charged with certain duties and powers 
thereby, and who has since died without having fully discharged 
said duties. 

And the court having considered the said motion, it is hereby 
ordered and decreed that Francis P. Fleming be, and he hereby is, 

appointed a master of this court, as the successor of and in 
395 the place and stead of the said Charles H. Summers, to carry 
out the provisions of the said decree. i 

January 6th, 1875. 

PHILLIP FRAZER, Judge. 


[Endorsed :] U.S. circuit court, northern dist. of Fla. Miller vs. 
Littlefield. 


396 The Separate Answer of M.D. Papy to the Bill of Complaint 
| Filed in the United States Circuit Court, Northern District of 
Florida, at Jacksonville, against him, Edward Houstoun, and others by 
John H. Miller, of Augusta, Georgia. 


This respondent, s saving and reserving unto himself all and all 
manner of benefit of exception to the m: tanifold errors and imper- 
fections in said bill contained, and insisting upon the several matters 
hereinafter set forth, and that he may have some benefit thereof, as 
he had pleaded the same or had demurred to said bill, and insisting 
that there is no equity in said bill against him, and that he is not 
bound to answer the same, nevertheless, for answer unto so much 
of said bill, as he is advised it is in any wise material for him to make 
answer unto, answering, says that true it is that an agreement was 


f 


“¢ 


e wf 
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made between Edward Houstoun and 8. W. Hopkins, representing 
the firm of S. W. Hopkins & Co., dated the 12th day of April, 1871, 
whereby certain certificates of stock in the Florida Central Railroad 
Company and one hundred and three thousand dollars of 
397 bonds of the Pensacola and Georgia and of the Tallahassee 
Railroad Companies were deposited with this respondent to 
be delivered upon certain conditions therein mentioned, and which 
respondent believes are recited in said bill of complaint, but for 
greater certainty respondent annexes a copy of said agreement 
hereto, marked Exhibit A, showing the agreement and terms thereof, 
and the conditions of delivery, which he prays may be taken and 
considered as a part hereof. The bonds were of various denomina- 
tions, and were not all for one thousand dollars each, as alleged. 

This respondent, further answering, says: That afterwards, by a 
paper dated Tallahassee, April 13th, 1871, as appears by a copy fur- 
nished this respondent, addressed to Edward Houstoun, Savannah, 
Ga., and signed by said M. S. Littlefield, said Houstoun was au- 
thorized to deliver to S. W. Hopkins & Co. the stock in the Florida 

Jentral Railroad Company, the bonds of the Pensacola and Georgia 
railroad and Tallahassee railroad bonds, and drafts, notes, and con- 
tracts held by him as collateral for the payment of the draft therein 

mentioned upon the payment to him of said amount; that 
398 afterwards said letter or order was presented to said Hous- 

toun, and to this respondent, with a request that the same 
sort of acknowledgment should be made, and that on the 20th day 
of May, 1871, the date the same was so presented by said S. W. Hop- 
kins & Co., or in their behalf, signed a paper, as appears by a copy 
furnished to this respondent, to the following effect: The within- 

named documents and securities having been deposited with M. D. 
Papy, subject to certain conditions, he is hereby directed to surrender 
the same when the conditions here alluded to are complied with ; 
but there are no notes or contracts deposited or held by me as col- 
lateral. And on the same day this respondent signed to the follow- 
ing effect: “I hereby acknowledge the possession of the within- 
named documents, which are to be returned upon the compliance 
with the conditions mentioned or referred to by E. Houstoun above, 
and the surrender of this order, and of the acknowledgment given 
by me, excepting there were no notes or contracts deposited.” Re- 
spondent annexes a copy of said letter or order and said acknowl- 

edgment hereto, marked Exhibit B, which he prays may be 
399 taken and considered as a part hereof. Respondent.says that 

he understood at the time that this order was intended to be 
in compliance with that part of the conditions upon which said 
stock and bonds were deposited, which was to indicate to whom the 
delivery was te be made when the other conditions, which were the 
important ones, to said Houstoun were fulfilled. 

This respondent, further answering, says: That so faras he knows 
sald S. W. Hopkins & Co. still hold said order with the form of ac- 
knowledgment or aeceptance above mentioned, and the other obliga- 
tion or acknowledgment previously given by respondent, both of 
which were to be returned when this respondent should be called on 
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for the stock and certificates and bonds upon a compliance with the 
conditions of the deposit. But respondent further says that recently 
and some time in November last past, he was called on by I. T. 
Bernard, representing himself as the agent of one Rogers, of New 
York, for the said certificates of stock and bonds, upon an _ alleged 
claim that they had been assigned or transferred by said S. W. Hop- 
kins & Co. to said Rogers. Respondent replied to said demand that 

so far as he knew the conditions upon which they were to be 
400 ~~ delivered had not been complied with; that the order to S. 

W. Hopkins & Co. and the acknowledgment aforesaid were 
not surrendered, but that above all said bonds and certificates of 
stocks had been taken out of the hands of respondent by the supe- 
rior court of Chatham county, Georgia, except as hereafter set forth, 
and no longer within the control or in the possession of this respond- 
ent as hereinafter set forth, and that he had been enjoined by a court 
in Florida from disposing of them in any way. 

This respondent, further answering, says and denies that he 
claims the right to vote said stock, or that he has voted it, except at 
the first meeting of stockholders or after the agreement between 
Hopkins and Houstoun, and then he voted it as the agent or proxy 
of said Hloustoun, with the assent of said Hopkins and, as respond- 
ent believes, the approval of said Littlefield; that the stock afore- 
said stands in the name of the parties to whom said certificates were 
given, a majority of which stands on the books of the company in 
the name of said Houstoun; that at the last meeting of the stock- 
holders said Houstoun represented said stock and voted it to himself. 

It is true that said Houstoun claims the right to vote said 
401 stock upon some understanding with said Hopkins at the 

time of the making of said agreement that he could be rep- 
resented by proxy, but respondent claim- himself no right of his 
own, and only wishes to discharge in good faith the duty imposed 
by the agreement aforesaid. 

Further answering, respondent says that, as appears by a copy 
furnished to this respondent, M. 8. Littlefield on May 19th, 187], 
addressed a note or letter to Messrs. S. W. Hopkins, No. 71 Broad- 
way, New York, as follows: “You will deliver to Aaron Barnett, 
trustee created by a certain instrument of writing dated at Jackson- 
ville, May 19th, 1871, (4,410) fourty-four hundred and ten shares of 
the capital stock of the Florida Central Railroad C ompany, formerly 
held by Edward Houstoun, which are now in the hands of M. D. 
Papy, trustee, to be surrendered by him to you upon the discon- 
tinuance of certain suits now pending against said Houstoun, and 
when you shall be fully paid for certain advances made by vou as 
per your receipt given me dated April 12th, 1871,” upon which or 
below which is the following acceptance: May 24th, 1871. ‘‘Ac- 

cepted.” (S’gn’d) 8S. W. Hopkins & ne 
402 Further answ ering, this respondent says he did so under- 
stand at the time, and do- so aalebinainal ‘now, that said de- 
posit was made for the special benefit of said Houstoun and for his 
protection against the suits mentioned as having been instituted in 
New York and Pennsylvania and New Jersey, as is set forth in said 


ct ee 
iia 
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bill of complaint, and said Houstoun has all along claimed and in- 
sisted that such was the special object and intention of said agree- 
ment. This respondent says he has no personal interest in this 
matter. He claims no interest on said bonds and stock, except to 
be compensated for his trouble and -responsibility and for service 
rendered in answering various suits concerning them and prateot 
ing the same to the extent of his duty in that behalf. 

Further answering, respondent says that he is in no wise answer- 
able for any alleged want of authority in making the agreement 
entered into by said Houstoun and said Hopkins & Co., if, indeed, 
there was no authority, which he in no wise adimits, but respondent 
says he supposed said Littlefield, with whom said Houstoun had 

made previous contracts, was made cognizant of what had 
403 been done and had approved it; at all events, he never sig- 
nified to this respondent any objections. 

Further answering, respondent-says that so far as he has been in- 
formed none of the suits mentioned in said agreement have been 
dismissed, and hence these conditions of the agreement, so far as 
respondent has any knowledg-, have not yet been fulfilled. 

Further answering, this respondent says the one hundred and 
three thousand dollars of the bonds of the Pensacola and Georgia 
and the Tallahassee Railroad Companies, and the certificates of the 


stock of the Florida Central Railroad Company to the amount of 


four thousand three hundred and seventy shares mentioned in said 
agreement, were deposited in the city of Savannah, Georgia, and 
had been from the first for safe keeping. That said agreement be- 
tween Hopkins & Co. and said Houstoun was made in Savannah. 
The bonds and certificates aforesaid were in Savannah at the time 
and were then turned over to respondent, who placed them in a tin 
box, and, at the suggestion of said Houstoun (for their protection 
and safe keeping), were deposited by respondent in the iron 

404 safe of one of the banks of that city, ba were never brought 
by respondent within this State. Respondent makes this ex- 
planation in view of the proceedings in Savannah in which said 
bonds and certificates were taken by order of court out of his hands. 
Further answering, respondent says that said bonds and stock 
certificates being on deposit in Savannah, as aforesaid, he, respond- 
ent, was in the city of Savannah in July, 1872, and whilst there he 
was arrested under a writ of ne exeat at the suit of Edward Hous- 
toun,-the object of which was to prevent respondent from taking the 
same out of the State, or in some way to prevent the removal of said 
bonds and certificates from that State, said Houstoun claiming that 
they should be held to answer the condition of said agreement as 
aforesaid. That by some law of Georgia it seems respondent was 
required to replevy said bonds and certificates, as they were to be 
taken by the court. That respondent was carried by the sheriff be- 
fore the judge of the superior court of Chatham couuty, Georgia, 
with the property aforesaid. Respondent refused to replevy as he 
did not consider he was under under any obligation to give so large 
a bond and find securities therefor as would be required in 

405 such a-case, if indeed he could have found securities, which 
he very much doubts. Whereupon the said judge ordered 
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the sheriff to deliver the said property to the cashier of the Central 
Railroad and Banking Company of Georgia, to be by him deposited. 
in the vault of the said bank, and there to be safely kept subject to 
the future order of the court, and that thereupon the said M. D. 
Papy (this respondent) be discharged from arrest. And this respond- 
ent annexes hereto a copy of said order and of the endorsement. of 
the sheriff, acknowledging the receipt of the property mentioned 
therein and of the discharge of this respondent from custody, which 
is marked Exhibit C, and prayed to be taken and considered as a 
part of this answer. 

Respondent, further answering, says he put in an answer to the 
bill filed by Edward Houstoun in Savannah, as aforesaid, stating 
the manner in which he had held said bonds and stock, but espe- 
cially to inform the court there that there were suits instituted in 
Florida in which said bouds and stock were involved, and in whieh 

rarious Claims to the same were made. Among them that it 
406 — was claimed that as the property of said M.S. Littlefield the 
same were subject to his debts, and that it was also claimed 
that part of the stock and the bonds were paid for by proceeds of 
bonds opened to the Jacksonville, Pensacola, and Mobile Railroad 
| Company. In said answer defe ndant alleged that he was made a 
| party defendant to said suits on account of said bonds and stock, 
which suits, or some of them, respondent believes are still pending 
and undisposed of, and = in which injunctions were asked for and 
i granted; and respondent, in his said answer, alleged that he had 
| been enjoined and restrained from transferring, pledging, hypothe- 
cating, or encumbering said bonds and stock or certificates of stock. 
i Also, that a receiver or receivers had been praved for, but no order 
I of any appointment had ever been served, nor was he aware that 
i} anv had ever been made. 
| Respondent, further answering, — that he has not now the posses- 
sion of said'railroad bonds or certificates of stoe k, amounting to four 
thousand three hundred and seventy shares, nor ean he control the 
same, as they have been taken without his procurement or consent, 
and by no act of his, or over which he had control, by order of the 
judge of the superior court of Chatham county, State of 
407 = Georgia, as shown by copy of his order annexed and herein- 
before referred to. 3 

Further answering, respondent says that certificates for forty shares 
of said Florida Central Railroad stock, which were delivered to said 
S. W. Hopkins to be transferred to enable persons to become di- 
rectors were so transferred and the new certificates issued in lieu 
thereof to the extent in all of forty shares, are in possession of this 
respondent under said agreement. These certificates were not in 
Savannah with the others, and were not therefore embraced in the 
order of the judge there. 

Respondent, further answering, says he claims no right or interest 
in said bonds and stock, except to be paid for his trouble and responsi- 
bility and for the various services he has rendered to the trust itself; 
that he has been obliged, in proper discharge of his duties in the 
premises, to answer several suits instituted in the State, in which 
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said bonds and stock were embraced, and in which he felt it to be 
his duty to set forth the manner in which the same came to his 
hands in order that the court, may do justice to himself and all 

concerned in the various claims set up against them. In 
408 like manner this respondent submits himself to the protection 

of this honorable court, and prays that no order may be made 
injuriously to him as he has only endeavored to discharge, in good 
faith, the duty imposed on him, and that in any order or decree to 
be made by this honorable court in regard to said bonds and stock 
just compensation to this respondent as aforesaid may be provided 
for. 

The plaintiff waiving oath to this answer, and having fully an- 
swered, respondent prays to be hence dismissed, with his reasonable 
costs in this behalf sustained, &c. 

3 M. D. PAPY, 


In Pro. Per. 
Copy. 

Whereas, by an arrangement between Edward Houstoun and 8. W. 
Hopkins, representing the firm of S. W. Hopkins & Co., it is agreed 
between them that the certificates of stock in the Florida Central 
Railroad Company held by said Houstoun and standing in the 
names of the following-named persons and for the following amounts 

and numbered as follows, be and are deposited with M. D. 
409 Papy, who is to hold the same, and not to be delivered by 

him to any person unless directed to do so by M.S. Littlefield 
and S. W. Hopkins, jointly, or unless directed to be delivered — M. 
S. Littlefield by said S, W. Hopkins, or to be delivered to S. W. Hop- 
kins by M.S. Littlefield, viz: 


. Shares 
No. 40, in name of Edward Houstoun, for-...-.--.----.---- 100 
cé éé 66 6c 66 6é sé 
rT: ~ 7; rT; 66 rT, 66 Pra BREA SRPMS ring a 
rT 43. rT rT; rT; ‘6 rT ae ee ee 100 
éé 44. cc ‘ec 6c éé 6é e. fen 2 ees 100 
saith shone: Rickie den Soa 
éé 45, fe 3 ‘cc of rT: 6“ . Pe ee ty es 100 
SHS fo ff fees 100 
66 ro és ée cé 6c if 9 oh ee ee 100 
ee 
ry; 50, rT; rT: rT rT és it PREP er ee oS 100 
of 51, éé éé 6c <n 6c ehh SEES RNS MN LS ee EES 70 
“ 57, “name of Edward Houstoun, guardian for Eliza V. 
Houstotin, forse. oo oc new ete 70 
“ 58, “name of Edward Houstoun, guardian for Claudia 
Houston, fOF . occ ccs tosncsenuuGewcaiee 70 
“ 59, “name of James Houstoun, for_.---------------- 20 
“« 79,“ “© “™ Kdward Houstoun, for _...........-.-- 30 
“ 80, “ “ © E,. Houstoun, wid ee 3,110 
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It is also agreed that the one hundred and three thousand 
410 dollars of the first-mortgage bonds of the Pensacola and 
Georgia Railroad Company and of the Tallahassee Railroad 
Company, which said Houstoun has heretofore held as security for 
draft in his favor, given by M.S. Littlefield, president, &ec., on S. W. 
Hopkins & Co., dated May 13th, 1870, be also deposited with M. D. 
Papy, to be delivered only on the same terms and directions as de- 
clared with respect to the delivery of the said stock certificates 
aforesaid. 

It is agreed, in addition, that the delivery of said certificates and 
said bonds is not to be made to said Littlefield, unless, in addition to 
the requirements aforesaid, the suit instituted in) New York 
against said Edward Houstoun and others by the Western 
Division of the Western North Carolina Railroad Company, 
claiming the stock represented by said certificates No. 80 for three 
thousand one hundred and ten shares, and the suits brought against 
said Houstoun by T. L. Clingman in Pennsylvania and New 
Jersey and by Roger and ‘Bayne and L. P. Bayne in New York 
shall have been disniissed. 

It is further agreed that the four drafts of George W. Swepson on 
M.S. Littlefield, accepted by said Littlefield, and amounting 11 the 

ageregate to the sum of one hundred and nine thousand one 
411 = hundred and forty dollars, exclusive of interest thereon, be 

likewise deposited with M. D. Papy, and are not to be deliv- 
ered to said M.S. Littlefield unless and until directed to do so by 
sald S. W. Hopkins. 

Said Edward Houstoun has delivered to said S. W. Hopkins three 
certificates of stock of said Florida Central Railroad Company, one, 
No. 77, in name of James M. Baker, for ten shares, transferred in 
blank by said Baker; one, No. 78, in name of George R. Foster, for 
ten shares, transferred in blank by said Foster; and one, No. 
82,in name of EKdward Houstoun, for twenty shares, transferred 
in blank, making together forty shares; the said certificates 
are delivered to said Hopkins in order that they may be trans- 
ferred to enable persons to become directors in said Florida 
Central Railroad Company, but the same are to be held by whom- 
soever said Hopkins directs as part of the securities growing out of 
the advance made by said Hopkins & Co. to take up the draft in 
favor of said Houstoun given by M.S. Littlefield, and the new cer- 

tificates in heu thereof are likewise to be delivered to M. D. 
412 Papy, and are to be subject to the joint direction of said 

Hopkins and Littlefield, or either of them, in favor of the 
other as prescribed in regard to the other certificates and bonds 
deposited with M. D. Papy as aforesaid. 

Witness our hands this 12 day of April, 1871. 

(Signed) EDWARD HOUSTOUN. 
. S. W. HOPKINS & Co. 
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413 “ Exuisit B.” 


(Copy.) 
TALLAHASSEE, FLA., Ap’l 18, 1871. 
Edward Houston, Esq., Savannah, Ga. 

My Dear Sir: You are hereby authorized to deliver to S. W. 
Hopkins & Co. the stock in the Florida Central Railroad Company, 
the bonds of the late Pensacola and Georgia Railroad, and Talla- 
hassee Railroad bonds, and drafts, notes, and contracts held by you 
as collateral for the payment of a draft drawn by me on 8. W. Hop- 
kins & Co., due July 15th, 1870, $163,020;'5, upon the payment to 
you of this amount, with interest. : 

Truly yours, 


(S’d) M. S. LITTLEFIELD. 


The within-named documents and securities having been depos- 
ited with M. D. Papy subject to certain conditions, he is hereby di- 
rected to surrender the same when the conditions here alluded to 
are complied with; but there are no notes or contracts deposited or 
held by me as collateral. 

May 20th, 1871. 

(S’d) | E. HOUSTOUN. 


414 In the Superior Court of Chatham County. 
Epwarp Hovston, Compl’t, and Marrano D. Papy, Def’t. 


The defendant in the above-stated case having been arrested under 
the writ of ne exeat granted therein, and having been brought by the 
sheriff before me with the said property to prevent the removal of 
which from the jurisdiction of this court said writ was prayed, that 
is to say, first-mortgage bonds of the Pensacola and Georgia Rail- 
road Company and of the Tallahassee Railroad Company to the 
amount on the face of them of one hundred and three thousand 
dollars, and certificates of the capital stock of the Florida Central = 
Railroad Company to the amount of four thousand three hundred | 
and seventy shares, and having refused to replevy the said property 

as provided for by sec. 3162 of the Code, it is ordered and adjudged 
that the said property be delivered by the sheriff to T. Misiew 
Cunningham, Esq., cashier of the Central Railroad and Banking 
Company of Georgia, to be by him deposited in the vault of 
415 _— the said bank, and there to be safely kept subject to the fur- 
ther orders of the court, and that thereupon the said M. D. 
Papy be discharged from arrest. 
July 17th, 1872. 
W’M SCHLEY, 
Judge Sup’r Court, Est. C’t, Ga. 
CHATHAM'S SHERIFF OFFICE, 
SAVANNAH, July 17, 1872. 


By virtue of the above order of court I have received from Mr. M. D. 
Papy a box containing the property within mentioned, and in com- 
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pliance with instructions deposited the same with the cashier of the 
Cent. Railroad and Banking Company, and discharged the defend- 
ant from custody. 
The return of— 
CHARLES J. WHITE, 
—— Dep’y Sheriff, C. C., Ga. 


416 I hereby acknowledge the possession of the within-named 
documents, which are to be returned upon the compliance 
with the conditions mentioned or referred to by E. Houstoun above, 
and the surrender of this order and of the acknowledgment of the 
deposit of said documents given by me, excepting there were no 
notes or contracts deposited. 
May 20th, 1871. 
(S’d) M. D. PAPY. 


[Endorsed :] U.S. circuit court, northern dist. of Fla. John H. 
Miller vs. E. Houstoun e¢ al. Answer of M. D. Papy. Filed Dee. 
olst, 1872. J. E. Townsend, cl’k. 


417 Pleas in the cireuit court of the State of Florida for the 

fourth judicial circuit in and for the county of Duval, in a 

certain cause therein, wherein John H. Miller is plaintiff and 
Milton S. Littlefiefd is defendant. 


Be it remembered that on the eighteenth day of March, in the 
vear of our Lord one thousand eight hundred and seventy-two, came 
John H. Miller, plaintiff in the case aforesaid, by E. M. L’Engle, his 
attorney, and filed in the clerk’s office of the circuit court aforesaid 


his complaint, which, with the endorsements thereon, is in the words 
and figures following, to wit: 


In the Cireuit Court, Duval County, Florida. 
Joun H. Miter, Plaintiff, vs. Mrvron S. Lirriuerrecp, Defendant. 


The plaintiff above named, complaining of the said defendant, 
alleges that heretofore the defendant made and delivered to Brown, 
Laneaster & Co. his promissory note 11 writing, dated the sixteenth 
day of February, A. D. 1872, at Jacksonville, Florida, and thereby 
promised to pay to the bearer twenty-five thousand dollars one day 

after date thereof, for value received. 
418 That the said note thereafter came lawfully to the posses- 
sion of the plaintiff. | 

That heretofore the defendant made and delivered to W. Cum- 
mings & Co. his other promissory note in writing, dated the six- 
teenth day of February, A. D. 1872, at Jacksonville, Florida, and 
thereby promised to pay to the bearer twenty-five thousand dollars 
one day after date thereof, for value received. 

That the said last-mentioned note thereafter came lawfully to the 
possession of the plaintiff. : 

That no part of said notes, or of either of them, has been paid. 

Wherefore the plaintiff demands judgment against the defend- 
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ant aforesaid for the sum of fifty thousand dollars, together with 
interest thereon from the seventeenth day of February, 1872, and 


the costs of this action. 
E. M. L’ENGLE, 
Att’y for Plaintiff. 
Endorsements: In the circuit court, Duval county, Florida. Jobn 


H. Miller vs. M.S. Littlefield. Complaint filed March 18th, 1872. 
F. B. Knapp, D C. 


Whereupon a summons ad respondendum issued from the clerk’s 
office aforesaid, which, with the return and endorsements 
419 thereon, is in the words and figures following, to wit: 


Summons. 
Circuit Court, Duval County, State of Florida. 


Joun H. Miner, Plaintiff, 
against 
Mitton S. LIttLeEFIELD, Defendant. 


The State of Florida to Milton S. Littlefield, defendant: 


You are hereby summoned to answer the complaint of John H. 
Miller, which is filed in the office of the clerk of this court, at Jack- 
sonville, in said county, (copy of which is herewith served,) and to 
serve a copy of your answer upon the undersigned at his office, cor- 
ner of Forsyth and Ocean streets, Jacksonville, Florida, within 
thirty days after service hereof, exclusive of the day of service, and 
if you fail to do so, the plaintiff will take judgment against you for 
fiftv thousand dollars, with interest from the 17th day of February, 
1872, besides costs of this action. 

Dated at Jacksonville, Florida, March 18th, 1872. 

E. M. L’ENGLE, 
Plaintiff’s Attorney. 


Return. 
County oF DuvaAL, oo 
State of Florida, {| ~ ° 
420 C. H. Summers, being duly sworn, says: That on the 18th 


day of March, 1872, at Jacksonville, Fla., he served the 
within summons and the complaint in said cause on Milton 8. Lit- 
tlefield, the defendant therein named, by delivering to and leaving 
with him personally a copy thereof, and that he knew the person 
served to be the same person mentioned and described in the sum- 


mons as defendant therein. 
C. H. SUMMERS. 


Sworn to before me, this 18th day of March, 1872. 
F. B. KNAPP, 
Notary Public. 


Endorsement: John H. Miller, plaintiff, against Milton S. Lit- 
tlefield, defendant. Filed March 18th, 1872. F. B. Knapp, D. C. 


x 
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And afterwards, to wit,on the eighteenth day of April, A. D. 
1872, the plaintiff, by his attorney, E. M. L’Engle, filed his affidavit, 
which is a part of the judgment-roll in said cause, which is in the 
words and figures following, to wit: 


In the Circuit Court, Fourth Judicial Circuit of Florida, Duval 
County. 
Joun H. Miner, Plaintiff, 
vs. 
Minton S. Lirr.errEcp, Defendant. 
ELM. L’Engle, plaintiff's attorney, being duly sworn, says: 
421 That no answer or demurrer herein has been served on the 
plaintiff’s attorney. | 
: KEK. M. VDENGLE. 
Sworn and subseribed to before me, this 18th day of April, A. D. 
1872. 
[SEAL. ] (Signed) C. H. SUMMERS, 
Notary Public. 
JACKSONVILLE, FLA., Feb’y 16th, 1872. 
One day after date I promise to pay Brown, Lancaster & Co., or 
bearer, twenty-five thousand dollars, for value received. 
[U.S. Inter. Rev. Stamps. $12.50, cancelled. ] 
M.S. LITTLEFIELD. 


JACKSONVILLE, FLA, Feb’y 16th, 1872. 
One day after date I promise to pay W. Cummings & Co., or 
bearer, twenty-five thousand dollars, for value received. 


(U.S. Inter. Rev. Stamps. $12.50, cancelled. J ° 
M.S. LITTLEFIELD. 


And upon the same day a motion was made by E. M. L’Engle, the 
plaintiff's attorney, for a judgment against the said defendants ; 
whereupon a judgment was given, which, with the endorsements 
thereon, is in the words and figures following : 


In the Cireuit Court, Fourth Judicial Circuit of Florida, Duval 


County. 
42? Joun H. Miner, Plaintiff, 
Ts 


Mitron 8S. LirrLer1etp, Defendant. 


The summons having been personally served on the 18th day of 
March, 1872, on the defendant, Milton S. Littlefield, and he not hav- 
ing demanded a copy of the complaint, and no answer or demurrer 
having been served on the plaintiff’s attorney, and the clerk having 
assessed the amount due— 

Now, on motion of EK. M. L’Engle, the plaintiff’s attorney, it is ad- 
judged that the plaintiff, John H. Miller, do recover of the defend- 
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ant, Milton S. Littlefield, fifty thousand dollars ($50,000.00) princi- 
pal and six hundred and eighty-eight 88, dollars interest, with 
nineteen ;12, dollars costs and disbursements, amounting in the 
whole to fifty thousand seven hundred and eight ($50,708.00) dol- 
lars. 

Witness my hand and the seal of said court, this 18th day of 


April, 1872. 
CHAS. L. MATHER, Clerk, 
By F. B. KNAPP, D. C. 


Endorsements: In the circuit court of Duval county, 

423 Florida. J. H. Miller vs. M. S. Littlefield. Judgment roll. 

Filed April 18th, 1872. Chas. L. Mather, clerk, by F. B. 
Knapp, D.C. Entered on page 48. E. M. L’Engle. 


STATE OF FLoRIDA, County of Duval : 


I, Edwin Higgins, clerk of the circuit court in and for Duval 
county, do hereby certify that the foregoing is a true and correct 
copy of the papers in the foregoing cause on file in my office. 

In witness whereof I have hereunto set my hand and the seal of 
said court, this second day of December, A. D. 1875. 


[SEAL. ] EDWIN HIGGINS, Clerk. 


[ Endorsed J Circuit court, 4th jud. cir. of Florida, Duval county. 
Exhibit H. Filed 6th Dee’r, 1875. P. Walter, clerk. 


424 In Circuit Court of the U.S. for the Northern District of 
Florida. 


JoHN H. MILLER vs. Mitton S. LITTLEFIELD et al. 


Interrogatories to be propounded to Alfred F. Forlay, James Mad- 
dock, J. S. Cloghorn, William Hunter, and Edward Houstoun, 
material witnesses for Edward Houstoun, one of the defendants 
in the above-entitled cause, who reside in the city of Savannah 
and State of Georgia. 


Ist. Are you acquainted with the defendant, Edward Houstoun ? 
And, if yea, how long have you known him? 
2nd. Where was he residing during the latter part of the year 
1870 and the early part of the year 1871; where has he since re- 
sided ; where is he now residing ? 
3rd. Did you or not have any business transactions with Col. 
Houstoun in the latter part of the year 1870 or the early part of 1871 
which involved matters connected with his then place of residence 
and his future place of residence? If yea, be kind enough to state 
fully and explicitly what those matters were, and what was indi- 
cated by them to be his then place or his future place of resi- 
dence. 
425 4th. Did you or not have conversations with Col. Hous- 
toun in the latter part of 1870 or early in 1871 indicating 
what was his then and his contemplated place of residence? If yea, 
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state what those conversations were and their subject-matter fully 
and explicitly. 
5th. State all else you may know to benefit the defendant, Edward 
Houstoun, as fully and explicitly as if specially interrogated thereto. 
JACKSON, LAWTON & BASSINGER, 
For Def'ts. 


I acknowledge service of these interrogatories. I decline to cross 
them, and protest against the issuance of commission and the taking 
of the testimony because there is no issue in the case, and because 
the said Edward Houstoun is in default and judgment pro confesso 
has been taken and has not been opened, and because the testimony 
sought is immaterial and inadmissable, and because the proceeding 

is otherwise illegal and irregular. Subject to this exception 
426 and protest I mak» no objection to one commission being 

used in this case and in that of IF’. P. Porcher vs. E. Hous- 
toun and others, but I make the same exception and protest in that 
case as In this. 

Sep. 22d, 1873. Ek. M. LENGLE. 
427 [Endorsed:] U. S. circuit court, northern dist. of Fla. 

John HH. Miller vs. Milton S. Littlefield et a/. Interrogatories 
for A. F. Forlay, James Maddock, et al., on behalf of I. Houstoun. 
(Copy.) Original filed June 4th, 1873. J. E. Townsend, clk. Jack- 
son, Lawton & Bassinger, for def ’t-. 


428 Petition of the Western Division of the Western North Carolina 
Railroad Company to be allowed to Appear and Defend, &e. 
United States Circuit Court, Northern District of Florida. 
JoHN H. Mitver vs. M.S. LivrLerrecp et als. 
To the honorable the judges of the circuit court of the United States 
for the northern district of Florida: : 
Your petitioner, the Western Division of the Western North Caro- 
lina Railroad Company, respectfully states that it is a body corporate, 


created and existing under and by virtue of the laws of the State of 


North Carolina; that it is named as a party defendant in this cause, 
but never was served with a subpcena or any other lawful notice or 
summons to appear as a defendant to this suit, and that the taking 
of or entering a decree pro confesso was wholly without authority of 
law and void. 

That: your petitioner is the lawful and equitable owner of 


429 the 4,570 shares of stock of the Florida Central Railroad Com- - 


pany and the $103,000 of Pensacola and Georgia Railroad 
bonds involved in this suit; that said stock and bonds were pur- 
chased by, George W. Swepson, through Edward Houstoun, with 
money derived from bonds and assets belonging to your petitioner, 
which were sold or pledged and the proceeds fraudulently or cor- 
ruptly embezzled and appropriated by said Swepson, through his 
agent, said Houstoun, in the purchase of said stock and bonds, and 
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which of lawful right belong to your petitioner to the exclusion of 
the said Littlefield and any and all of his creditors, and had your 
petitioner been properly notified or lawfully served with notice 
would long since have appeared to and defended this suit and asserted 
its rights in the premises. 

But your petitioner states that it never was served with process, 
and never was subject to the jurisdiction of this honorable court; 
that it has, and at all times has had, a good and lawful defence to 
the merits of complainant’s bill and to the relief therein prayed, 

and that the decree pro confesso entered against your petitioner 
430 ‘is contrary to law, and is illegal and void. 

Wherefore your petitioner prays that the said decree entered 
in this court on the 2nd day of December, A. D. 1873, by defendant 
may be opened and set aside, and that the master’s reports and sales 
made pursuant thereto may be revoked, annulled, and held for 
nought, and that your petitioner may be allowed to appear and de- 
mur, plead to, or answer this said bill of complaint at a day named, 
and assert its rights in the premises, and that your petitioner may 
have such other and further relief as justice and equity may require. 

JOS. B. STEWART, | 
Att’y-in-fact & Solicitor. 


UNITED States oF AMERICA, Northern District of Florida: 


Joseph B. Stewart, being duly sworn, says: That he is the attorney- 
in-fact of the Western Division of the Western North Carolina Rail- 
road Company in this petition; that said company Is a citizen of the 

State of North Carolina, and that its corporate seal is at Ashe- 
431 _—-ville, in said State, and therefore cannot be affixed to this 
petition; that deponent has read said petition and knows the 
contents thereof and the matters and things therein alleged; that 
the matters stated within his knowledge are true, and that matters 
stated upon information he believes to be true. 
J. B. STEWART, 
| Att’y-in-foct and Solicitor. 
PHILIP WALTER, Clerk. 


432 [ Endorsed:] U.S. circuit court, northern dist. of Fla. - John 

H. Miller vs. M.S. Littlefield e al. Petition of the Western 
Div. of the Western N.C. R. R. Co. to become a defendant, &c. Filed 
Dec. 14th, 1876. Philip Walter. 


433 Inthe United States Circuit Court, Fifth Circuit, Northern 
District of Florida. In Chancery. 


To the honorable the judges of said court: 


John H. Miller, of Augusta, a citizen of the State of Georgia, by 
E. M. L’Engle, his attorney, in. behalf of himself and of all others, 
being judgment creditors of the defendant, Milton S. Littlefield, who 
shall in due time come in and seek relief by and contribute to the 
expenses of this action, brings this his amended bill of complaint 
against the said Milton S. Littlefield, Edward Houstoun, and Mariano 
7 20—155 : 


154. CALYIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 
D. Papy, citizens of the State of Florida, residing in the northern dis- 
trict thereof; Aaron Barnett, a citizen of the State of Georgia, resid- 
Ing in the city of Savannah; Sidney W. Hopkins, L. Lewis Spring, 
Charles Fouke, Frank H. Collins, and Robert J. Carpenter, citizens 
of the State of New York, merchants and carpenters, doing business 
under the name and firm of S. W. Hopkins & Co.; and against The 
Jacksonville, Pensacola and Mobile Railroad Company, a corpora- 
tion created by and existing under the laws of the State of 
454° Florida, having its principal place of business in the district 
aforesaid, a citizen of the State of Florida; and The Florida 
Central Railroad Company, a corporation created by and existing 
under the laws of the State of Florida, having its principal place of 
business In the district aforesaid a citizen of the State of Florida; and 
against The Gulf Steamship Company, a corporation created by the 
laws of the State of Florida, a citizen of the State of Florida, having 
its principal place of business in said district; and against Lawrence 
P. Bayne and Henry J. Rogers, citizens of the State of New York, 
merchants and copartners, doing business in the city of New York 
under the name and firm of L. P. Bayne & Co. And thereupon 
your orator complains and says : 3 
That on the 15th day of November, A. D. 1872, your orator filed 
in said court his original bill of complaint against the said defend- 
ants (except the said Lawrence P. Bayne and Henry J. Rogers), to 
which bill this is an amendment, and to which your orator begs 
leave to refer. 
In which bill your orator sets forth, among other things, 
435 that certain contracts in writing were made by and between 
Edward Houstoun, one of these defendants, and the said M. 
S. Littlefield, on the 13th May, 1870, the 30th May, 1870, and the 
7th June, 1870, in which contraets it was recited that said Littlefield 
was indebted to said Houstoun in the sum of $163,026.70 (for which 
he, the said Littlefield, had given said Houstoun a bill of exchange 
for that amount, signed by him, Littlefield, as president of the Jack- 
sonville, Pensacola and Mobile Railroad Company, on the defendants, 
S. W. Hopkins & Co.),on account of the purchase from said Houstoun 
by said Littlefield of 1,500 shares (of $100 each) of capital stock in 
the Florida Central Railroad Company, and of 103 first-mortgage 
bonds (of $1,000 each) of the Pensacola and Georgia Railroad Com- 
pany and Tallahassee Railroad Company, and for other considera- 
tions, and under said contracts said Houston retained the’ possession 
of the 105 1st-mortgage bonds of the Pensacola and Georgia Rail- 
road Company and ‘Tallahassee Railroad Company, and also re- 
tained possession of the 1,500 shares of stock of the Florida 
436 Central Railroad Company, which he had sold or contracted 
to sell to said Littlefield, and also acquired possession of 3,110 
other shares of stock in said Florida Central Railroad Company, 
which were the property of said M.S. Littlefield, which stocks and 
bonds the said Houstoun was under said contract to hold until full 
payment of the said $163,026.70 should be made to him. 
That on the 13th day of April, 1871, said Littlefield instructed 
said Houstoun to deliver to the said S. W. Hopkins & Co. the said 
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stock and bonds on payment of the said _ bill of exchange and in- 
terest. 

That said Littlefield provided the said S. W. Hopkins & Co. with 
sufficient funds to pay the said bill of exchange, and that they paid 
it out of said funds, and that said Houstoun delivered to them or to 
their order the possession of said bonds and of the certificates of 

said stock, and thereby they became thereafter a trustee merely to 
hold said property for the benefit and subject to the order of said 
M. S. Littlefield. 
437 That on the 12th day of April, 1871, the said Edward Hous- 
toun and S. W. Hopkins & Co. ente1 ed into an agreeinent in 
writing, by which it was provided that 4,370 shares of stock in the 
Florida Central Railroad Company (part of the 4,410 shares of said 
stock last above mentioned) and the said 103 Ist-mortgage bonds of 
the Pensacola and Georgia Railroad Company and Tallahassee Rail- 
road Company last above mentioned should be deposited with the 
defendant, M. D. Papy, whoshould hold them, and not deliver them 
to any persons unless directed to do so by M.S. Littlefield and 8. 
W. Hopkins jointly, or unless directed by said M.S. Littlefield to 
deliver them to S. W. Hopkins, or unless directed by said S. W. 
Hopkins to deliver them to said M. 8. Littlefield. It was further 
provided by said agreement that the said certificates and bonds 
should not be delivered to said Littlefield unless in addition to the 
requirements aforesaid a certain suit instituted in New York against 
said Edward Houstoun and others by the Western Division of 
438 the Western North Carolina Railroad Company, claiming the 
stock represented by the certificate No. 80, for 3,110 shares of 
the stock of the Florida Central Railroad Company , and certain suits 
brought against said Houstoun by T. L. Clingman in Pennsylvania 
and New Jersey , and by Rogers and Bayne and L. P. Bayne in New 
York, should be first dismissed. 

The said 4,370 shares of stock are described in said agreement as 
follows : Certificates numbered 40, 41, 42, 48, 44, 45, 46, 47, 48, 49, 
50,in the name of Edward Houstoun, for 100 shares each ; certificate 
numbered 51, in the name of Edward Houstoun, for 70 shares; cer- 
tificate numbered 5 07, in the name of Edward Houstoun, guardian 
of Eliza V. Houstoun, for 70 shares; certificate numbered 58, in the 
name of Edward Houstoun, guardian of Claudia Houstoun, for 70 
shares; certificate numbered 59, in the name of James L. Houstoun, 
for 20 shares; certificate numbered 79, in the name of Edward 
Houstoun, for 30 shares ; and certificate numbered 80, in the name 
of E. Houstoun, for 3,110 shares. 

Plaintiff further says that said bonds and certificates of the 
439 stock were deposited with said Papy in accordance with said 
agreement, and the receipt thereof was acknowledged by him. 

Your orator now further shows, by way of amendment, and on 
information and belief, that the said Lawrence P. Payne ¢ and Henry 
J. Rogers, as copartners under the name of L. P. Bayne & Co., claim 
some interest in or right to the said bonds and stocks, or some of 
them, or to the custody or control thereof, or of some portion there- 
of, by an assignment or transfer thereof, or of a portion thereof, by 
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said M. S. Littlefield or said S. W. Hopkins or some other persons 
unknown to your orator, or by a transfer of whatever interests said 
S. W. Littlefield orS. W. Hopkins & Co. or other unknown person- had 
in them or some portion of them, all of which claim or pretence your 
orator denies, and hereby calls on said defendants to set forth in 
detail and fully substantiate if any such claim rightfully exists. 

And your orator, submitting this amendment to his bill, prays as 
he has heretofore done therein, and prays also and further that the 

said Lawrence P. Bayne and Henry J. Rogers may be made 
440 parties defendant to this said bill, and be required to set 

forth fully and particularly the claim or pretence that they 
assert as above stated. 

Your orator further prays that a writ of subpoena may issue, 
directed to the said Lawrence P. Bayne and Henry J. Rogers, co- 
partners under the name of L. P. Bayne & Co., commanding them 
to appear and answer the premises, and to stand to and perform 
such further orders and decrees therein as to your honors shall seem 
meet. 

And your orator will ever pray, &c. 


ie 


i. M. L°ENGLE, 
Compl’t’s Solicitor. 


441 [Endorsed :] In U.S. circuit court, N. dist. of Florida. John 

H. Miller vs. M. S. Littlefield et al. Amended bill of com- 
plaint. Filed Feb’y 15, 1875. J. E. Townsend, clerk. KE. M. L’Engle, 
plaintiff's att’y. 


442. In the Circuit Court of the United States, Fifth Circuit, North- 
ern District of Florida. In Equity. 


J. H. Miniter vs. M.S. Lirrieriecp ef al. 


Testimony of ARISTIDES DoGGETrt, a witness heretofore sworn and 
examined in behalf of the complainants, and now recalled in the 
same behalf. Said witness testified as follows: 

[ have read the testimony given by me in this: cause on the 13th 
day of December, 1873, before Charles H. Sommers, special master 
and examiner. [omitted to furnish the schedule of bonds of the 
Pensacola and Georgia Railroad Company and of the Tallahassee 
Railroad Company, filed with me as master in chancery by T. May- 
hew Cunningham, trustee, and mentioned in my said deposition as 
schedule marked A. I have prepared said schedule, and now pro- 
duce it that it may be filed. 

(Witness produces the schedule, which is filed this twenty-fourth 
day of June, 1875,and is marked A and attached hereto.) 

A. DOGGETT. 
A. P. FLEMING, 
Special Master. 
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” 
| 443 | “A”? 
Schedule of bonds of the Pensacola and Georgia Railroad Company, 
| issued under authority of the Internal Improvement Act of Florida, 
claimed by T. Mayhew Cunningham, as Trustee, and presented 
| for him by Jackson, Lawton, and Bassinger, his attorneys-at-law, 
to be filed by A. Doggett, Esq., special master in chancery in the 
suit in equity in the United States circuit court, wherein Edward 
| 
‘ (. Anderson, Jr., and others are complainants and the Jackson- 
alas ville, Pensacola and Mobile Railroad Company and others are 
defendants, which bonds have been so filed by the said A. Doggett, 
special master. 
. Amount at 
Number of the bonds. | par of each ' Remarks. 
| bond. 
171 to 176, both inclusive.__ $1,000 Interest coupons from July 1, 1869, attached. 
182 to 194, “ ses ES “ ‘ arr 
_ ENG Ee ‘6 “ ‘“ 1870, 
36 to 56, both inclusive ~~ --- 66 ‘6 rT rT 
SA NR eR Ny SE ah bé 66 ‘é és 
I. FA FO vere: sated! ba 6 bs rT rT 
78 to 80, both inclusive____-. ‘ és rT rT 
Be, BS in deiwds cee aes sé 66 bs &é 
85 to 92, both inelusive_ .__- 6 6 rT rT 
OE vee tii be ee een ds 66 rT rT 
° 105 to 108, both inclusive...“ 6c ‘i 66 
444 
- 134 to 138, “ Peat ‘ r “ 
OG; FOP nck Mine 3245 6 rT rT rT 
258 to 261, both inclusive...“ 6 66 T 
263 to 266, sé ae ‘6 bs rT rT 
wee 2k ue es Beco bi rT rT bs 
82, 83, 84, (another series)__ “4 rT rT cc 
512 to 321, both inelusive_..  * e 6 ce 
$43, 563, 364 .-- FS a 3 ee ‘6 rT rT 
SRY. ARMIES AN BEN, eae $500 rT rT és 
Making ninety-six bonds of one thousand dollars each, and one 
- bond of five hundred dollars, at par value. 


A. DOGGETT. 
F. P. FLEMING, 


Special Master. 


' 
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445 os a 


Schedule of bonds of the Tallahassee Railroad Company, issued under 
authority of the Internal Improvement Act of Florida, claimed by 
T. Mayhew Cunningham, as trustee, and presented for him by 
Jackson, Lawton, and Bassinger, his attorneys-at-law, to be filed by 
A. Doggett, Esq., special master in chancery, in the suit in equity 
in the United States circuit court, fifth circuit, northern district of 
Florida, wherein Edward C. Anderson, Jr., and others are com- 
plainants and the Jacksonville, Pensacola and Mobile Railroad 
Company and others are defendants, which bonds have been so 
filed by the said A. Doggett, special master. 

Amount of 


Number of the bonds. each bo... Remarks. 
at par. 


2 to 20, both inclusive -.--. 3100 Interest coupons from July 1, 1870, attached. 
51 a eee ee Pee ea Fo Gs Mee OT ape oe Ae en ** se $e ic 
TE OR REAIS ere 32 5 ee ee Ween ee N00 6 6 és 
8 (() o sie: distant ape TL EE ‘ se éé 66 
212, Y45 OES OPA REE Ae Leis Bae REN Ln MAS e 66 sé 6c 66 
iS a é bi Gs bs 


Making twenty bonds of one hundred dollars each, and nine bonds 
of tive hundred dollars each, at par value. 
A. DOGGETT. 
. P. FLEMING, 
Special Master. 


4453 [Endorsed :] In the U.S. circuit court, 5th circuit, N. dist. 

Fla. Inequity. (In the master’s office.) John H. Miller vs. 
Milton 8. Littlefield et al. Testimony of A. Doggett, and schedule of 
bonds. 


446 In the Circuit Court of the United States, Northern District 
of Florida. 


Joun H. Mitruer v. Minton S. Lrrrieriecp et al. 


The plaintiff's attorney objects to the issuing of a commission in 
behalfof defendant, Edward Houstoun, because a decree pro confesso 
has been entered in the cause as against said Houstoun, which de- 
cree still stands; and because the interrogatories to the witnesses, 
Farley, Maddock, Claghorn, Hunter, and Houstoun, are upon imma- 
terial and irrelevant matters, and because they are otherwise excep- 
tionable and illegal, the plaintiff’s attorney objects and excepts to 
sald interrogatories. 

Oct. 6, 1873. 

KE. M. LPENGLE, 
Att’y for Compl’t. 


447 -[Endorsed:] In U.S. cireuit court, 5th circuit, northern 

district of Florida. John H. Miller vs. Milton S. Littlefield 
et al. 14. Objection to issuing commissions. Filed Oct. 7, 1873. 
J. G. Townsend, cl’k. EE. M. L’Engle, compl’t’s solicitor. 


>. 
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448 JoHN H. MILLER 
U8. In Equity. 
Mitton S. LiIrrLeEFIE.D et al. 


In the Matter of JonatHan C. GREELEY, who has been attached for 
contempt of the court for refusing to produce before the master, 
heretofore appointed in this cause, certain books and papers of 
the Jacksonville, Pensacola and Mobile Railroad Company. 


Jonathan C. Greeley, being in custody, comes and shown to the 
court that he has the said books & papers in his custody, as receiver 
of the circuit court of the State of Florida for the county of Duval, 
by a. order made by the said court, a copy whereof he files here- 
with, duly certified under the seal ef said court, and he submits to 
this court whether he is liable to be attached for a contempt of this 
court by reason of his said refusal to produce said books and papers be- 

fore the said master without an order of the said circuit court 
449 of Duval county directing him so to do; and said receiver 
further shows to the court that the property sought to be sub- 
jected to payment of the demands of John H. Miller was also by 
said circuit court of Duval county, by the order by which he was 
appointed receiver, placed in the custody of him, said Greeley, as 


such receiver. 
JONATHAN C. GREELEY. 


Sworn to in open court. 


J. E. TOWNSEND, Cte. 


450 Order A ppointing Receiver. 
In Cireuit Court, Duval County. 


SaMUEL T. Day, Governor of the State of Florida, e¢ al., Trustees of 
the Internal Improve ement Fund of Florida and the State of Flor- 
ida, Plaintiffs, 

v8. 

THE JACKSONVILLE, PENSACOLA AND Mopite RAILROAD CoMPANY 

et al., Defendants. 


On motion of the plaintiffs, upon reading and considering the 
complaint in this action and the affidavits presented herewith— 

It is ordered that Johnathan C. Greeley be, and he is hereby, ap- 
pointed receiver in the above-entitled action, as prayed for in the 
complaint. 

And it is further ordered that the said receiver immediately take 
possession of the rolling-stock, equipments, depots, offices, and the 
books and papers thereof, and all the property, real and ‘personal, 

now in the possession of the Jacksonville, Pensacola and Mo- 
451 bile Railroad Company, and by said company used, or neces- 
sary or convenient to be used, in transporting freight or pas- 
sengers on said railroad; also of the steam boats of the said company 
which ply upon the ws aters of the Chattahoochee river in connection 
with the trains of said company, and to take, receive, and account 
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for the earnings and income of the said railroad, from the whole line 
thereof, from Jacksonville, Florida, to Chattahoochee, Florida, and 
from Tallahassee to St. Marks,and from said steamboats and wharfs 
of said company; and the said receiver is hereby authorized to re- 
pair and keep the said railroad in repair, and to repair the rolling- 
stock on said railroad, to replace with new rolling-stock such as may 
be unfit for use, out of the income of the said road and steamboats, 
and to hire and discharge employees on said road and steamboats as 
the efficient management of the business of said railroad may re- 
quire; and said receiver is further authorized and required to have 
and take possession of all the shares of stock of all the aforesaid de- 
fendants owned and controlled by them either in the said Jackson- 
ville, Pensacola and Mobile Railroad Company or in the said 
452 Florida Central Railroad Company, and to hold the same 
subject to the furthe: order of said court. 

And the said receiver is further ordered to make and file with the 
clerk of said court within ten days after the expiration of every 
month an account for the next preceding month, showing the gross 
receipts.of income of said railroad and steamboats, and from all the 
property of said company, and his expenditures for said month and 
vouchers therefor, and to deposit with the National Freedmen’s Sav- 
ings and Trust Company, at Jacksonville, Florida, subject to the 
order of said court, exclusively, each month, such balance of net in- 
come as said monthly accounting shows to be in his hands. 

And said receiver is ordered forthwith to execute and file in said 
court a bond in the sum of forty thousand dollars, with good and 
sufficient security, to be approved by said court or the clerk thereof, 
conditional for the faithful discharge of his duties as such receiver, 
and so to account for all the money and property that may come 
into his hands as such receiver. 

Jacksonville, Fla., Duval county, March 20th, 1872. 

CALVIN GILLIS, 
453 Judge of the 4th Cireuit. 


Srate oF Frormpa, — ) PxS 
County of Duval, j ~° 


I, Osear Hart, clerk of the cireuit court in and for said county, do 
hereby certify that the foregoing is a true and correct copy of the 
original now on file in my office. 

Witness my hand and the seal of said court, this 6 day of Janu- 
ary, 1874. | 

[SEAL. | OSCAR HART, Clerk, 
| By FRANCIS B. KNAPP, D.C. 


[Endorsed:] 20. Certificate of the appointment of J. C. Greeley 
receiver In the State court. Filed January 9,1874. J. E. Townsend, 
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454 ~—- Petition of Lawrence P. Bayne, Asking Leave to Appear and 
Defend, &c. 


U.S. Cireuit Court, Northern District of Florida. 


JoHn H. MILteErR vs. M. S. LirrLerieE.p ef al. 


To the honorable the judges of the circuit court of the U.S. for the 
_northern dist. of Fla. : 


Your petitioner, Lawrence P. Bayne, a citizen of the State of 
New York, respectfully states that he is named and sued as defend- 
ant in the above cause, but never was served with subpoena or sum- 
mons of any kind; that the firm of L. P. Bayne & Company, of 
which petitioner is a member, is not as a firm interested in this 
suit, but that your petitioner is individually largely interested in 
the stock and bonds mentioned in the complainant’s bill, and had 

he been served with subpeena, would certainly have appeared 
455 to and defended the said suit. 

That petitioner had no knowledge he was made a defend- 
ant to this suit in the name of Robert J. Washington, filed in this 
court, seeking to destroy the rights of your petitioner in and to 
the stock and bonds described in complainant's bill, upon which 
your petitioner claims a good and valid lien to the extent of about 
$150,000 dollars, as has been fully ascertained and adjudged by 
judicial proceedings in the courts of New York and by arbitrations 
and compromises, as may be seen by the files of this honorable 
court, to which petitioner begs leave to refer, and most certainly 
never intends to allow himself to be defaulted out of: so large an 
interest, and denies that he had any knowledge of the decrees ren- 
dered in this cause until as above stated. 

That petitioner is one of the parties mentioned in complainant’s 
bill as being individually interested in the stock and bonds placed 
in the hands of M. D. Papy in trust on the 12th day of April, 

1871, as alleged in complainant’s bill, and also as shown by 
456 the answer of said Papy, filed without oath in this cause, 

and especially the Exhibits A & B, made part of said an- 
swer, to which petitioner begs leave to refer for the purpose of this 
motion. | 

That petitioner has a good and sufficient defense to the. merits of 
complainant’s bill and to the relief therein prayed, and that peti- 
tioner has a just, valid, and adjudicated hen on said stock and 
bonds as aforesaid, which the complainant, contrary to good con- 
science, is seeking to fraudulently appropriate to the great injury of 
your petitioner, there being no other fund out of which he can 
secure or realize his said debt. 

That the decree rendered in this case was taken by default, there 
being no answer from any defendant except M. D. Papy, who 
was pleased to admit all the material allegations of the complain- 
ant’s bill, and connived at the procurement of said decree, as your 
petitioner is informed and believes to be true. : 

Whereupon, the premises considered, your petitioner prays that 

21—155 : 
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the said decree pro confesso entered in this court on the 2nd day of 
December, 1873, in favor of complainant and against your 
457 — petitioner may be opened and set aside, and that the reports 
of the masters and sale of the said stock and bonds, and 
the rights, title, and interest of the said Littlefield in and to the 
said stock and bonds, or any other stock and bonds, may be revoked 
and held for nought, & that your petitioner may appear and de- 
mur, plead to, or answer the complainant’s bill as he may be ad- 
vised, and otherwise. to assert and defend his rights in the premises 
in such manner as may be just and equitable and this honorable 
court may order and direct. And your petitioner will ever pray. 
JOS. B. STEWART, Solicitor. 


Unirep STATES OF AMERICA, 
Northern District of Florida : 


Joseph B. Stewart, being duly sworn, states: That he is the solic- 
itor for the petitioner Lawrence P. Bayne, in the above-entitled 
cause. That said Bayne is a citizen of New York and not within 
this judicial district, and lence cannot make personal affidavit to 
this petition. That deponent has read the said petition and knows 
the contents thereof; that the matters therein stated, within his 
own knowledge, are true; that his knowledge is derived from the 
examination of the records and from the statements of said Bayne 
and others under oath ; that the statements made, upon information, 
he believes to be true. 

J.B. STEWART, Solicitor. 
PHILIP WALTER, Clerk. 


[mndorsed:] U.S. circuit court, northern dist. of Fla. John H. 
Miller vs. M.S. Littletield ef a7. 51. Petition of Lawrence P. Bayne to 
become defendant, &e. Filed Dee. 14th, 1876. Philip Walter, 
clerk. 


458s In the United States Cireuit Court, Fifth Cireuit, Northern 
District of Florida. In Equity. 


Joun H. Minter vs. Minton ’S. LiIrrLeF1E LD ef al. 


To the honorable the judges of the said court: 


I, Francis P. Fleming, who, by an order made in this cause on the 
6th day of January, 1875, was appointed a master of this court in 
the place and stead of Charles H. Summers, deceased, to carry out 
the provisions of the decree made in this cause on the second day of 
December, A. D. 1872, respectfully reports as follows : : 

That on the 4th day of December, A. D. 1878, the said Charles H. 
Summers, in obedience to the requirements of the said decree, 
eaused to be published four times in the Florida Republican, a 
newspaper published in the city of Jacksonville, in Dural county, 
Florida, an advertisement citing and admonishing all persons 
being execution creditors of Milton S. Littlefield, and desiring to 
participate in the benefits of said decree, to present and prove before 
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him, as such special master in chancery, their several de- 
459 mands on or before the 29th day of December, 1873. 

That, subsequently, said time was extended to the 28th day 
of February, and advertisement thereof was made three time by said 
special master Summers in said newspaper. A copy of said adver- 
tisement is hereto annexed, marked A. 

That afterwards, when I was appointed to succeed the said 
Charles H. Summers as special master in this cause, I caused a 
similar notice to be published in the Jacksonville Press, a newspaper 
published also in Jacksonville, Florida, citing and admonishing all 
persons being execution creditors of Milton S. Littlefield, or being 
otherwise entitled to be heard, and desiring to participate in the 
benefits of said decree, to present and prove before me their several 
demands, before the 15th day of May, 1875, which advertisement 
was published twice a week from the 29th day of April, 1875, to the 
15th day of May, 1875, a copy whereof is hereto attached and 
marked B. 

That in response to the advertisements published by said special 
master, Charles H. Summers, the following execution claims against 
said Milton S. Littletield were tiled before the said special master, 

that is to say— 
460 On the 12th day of December, 1873, Daniel P. Holland filed 

a writ of fieri facias, issued from the circuit court of the United 
States for the 5th circuit, northern district of Florida, on the 14th 
day of December, 1872, upon a judgment rendered therein on the 2d 
day of December, 1872, in favor of himself, the said Daniel P. Hol- 
land, as plaintiff, against the said Milton S. Littlefield, as defendant, 
for the sum of sixty-two thousand five hundred and fifty-five dollars 
and thirty-three cents, for damages and costs, which writ of: execu- 
tion was indorsed with a credit of twenty-four thousand dollars, re- 
ceived by the said Daniel P. Holland thereon May 5th, 1873. 

On the 8th day of January, 1874, the National Trust Company, 
bv David S. Walker, its attorney, filed a writ of fiert facias, issued 
from the cireuit court of the United States for the 5th circuit, north- 
ern district of Florida, on the 29th day of December, 1873, upon a 


judgment rendered therein on the 4th day of December, 1873, in 


favor of itself, the said National Trust Company, as plaintiff, against 
the said Milton 8S. Littlefield, as defendant, for the sum of 
461 twenty-nine thousand four hundred and forty-seven dollars 
and sixty-seven cents, for damages and costs, which execu- 
tion, and the whole amount thereof, that is to say, the whole amount 
of the said judgment, with interest, were duly proved. 

On the 26th day of February, 1874, John H. Miller, by E. M. 
L’Engle, his attorney, filed a writ of fieri facias, issued from the cir- 
cuit court of Duval county, Florida, on the 25th day of May, 1872, 
upon a judgment rendered therein on the 18th day of April, 1872, 
in favor of the said John H. Miller,’ s plaintiff, against the said Mil- 
ton S. Littlefield, as defendant, for the sum of fifty thousand seven 
hundred and eight dollars, for damages and costs, which execution, 
for the whole amount of said judgment and the interest due thereon, 
was duly proved. 
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On the 26th day of February, 1874, Edward M. L’Engle filed a 
writ of fiert facias, issued from the circuit court of the State of Flor- 
ida, in and for Duval county, on the 25th day of April, 1872, upon 
a judgment rendered therein on the 15th day of April, 1872, in favor 

of himself, the said Edward M. L’Engle, survivor of the firm 


462 of Sanderson and L’Engle, as plaintiff, against the said Mil- 


ton S. Littlefield, as defendant, for the sum of five thousand 

and four hundred and nineteen dollars and fifty cents, for damages 
and costs, which execution, for the whole amount of said judgment, 
and the interest due thereon, was duly proved. 

That no exception has been taken to any of the said executions 
or to any portions of the amounts claimed respectively upon them. 

That no other claims or demands of any description were filed or 
offered to be filed before the said special master, Charles H. Sum- 
mers, and that none have heen filed or offered to be filed before me. 

That no contribution has been made to the expenses of this suit 
by any person coming in to participate in the benefits of the decree. 

I find the respective priorities of the said executions to be as fol- 
lows: 

First. The execution, filed by Edward M. L’Engle, wherein he is 
the plaintiff, is the oldest lien, and is entitled to be first satisfied out 

of any proceeds resulting from this suit. 
AGS Second. The execution filed by John H. Miller, es he 

is the plaintiff, 1s the second in order, and is entitled to be 

satisfied secondly out of any proceeds resulting from this suit. 

Third. The execution filed by Daniel P. Holland, wherein he is 
the plaintiff, is the third in order, and is entitled to be satisfied 
thirdly out of any proceeds resulting from this suit. 

Fourth. The execution filed by the National Trust Company is 
the fourth in order, and is entitled to be satisfied fourthly out of any 
proceeds resulting from this suit. 

All of which is respectfully submitted this 21st day of June, A. 
D. 1875. 

F. P. FLEMING, 
Sp’l Master. 


AG4 A. 


Pursuant to a deeree of the United States cireuit court for the fifth 
circuit, northern district of Florida, rendered by the Honorable W. 
Bb. Wood, judge of said court, at Jacksonville, Florida, on the 2d day 
of December, 1873, in the cause wherein John H. Miller is complain- 
ant and Milton §. Littlefield and others are defendants, by which 
decree I was appointed a master to carry the same into effec ‘t, all 
persous who are execution creditors of Milton S. Littlefield, and who 
desire to participate in the benefits of said decree, are cited and ad- 
monished to present and prove before me their several demands on 
or before the 29th day of December, 1873. 

For the purpose of receiving sue + demands and proof thereof, and 
hearing arguments thereon, I shall be in my office, in the second 
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story of Polk’s building, Bay street, Jacksonville, Florida, at 10 o’clock 
a. m. of every legal day until the 29th inst. 


December 3d, 1873. 
CHARLES H. SUMMERS, 
Special Master in Chancery. 


B. 


465 Pursuant to a decree of the U.S. circuit court for the 5th 

circuit, N. DB. F., rendered by the Hon. W. B. Wood, judge of 
sald court, at Jacksonville, Florida, on the 2d Dec., 1873, in the case 
wherein John H. Miller is complainant and Milton 8. Littlefield and 
others are defendants, I hereby cite hey admonish all persons who 
are execution creditors of Milton 8. Littlefield, or who may other- 
wise be entitled to be heard, and who desire to participate in the 
benefits of said decree, to present and prove before me their several 
demands before the 15th day of May, 1875. 


April 29th, 1875. 3 ? 
FRANCIS P. FLEMING, 
Special Master in Chancery, Office in Reed’s Building, 
Cor. Bay & Ocean streets, Jacksonville, Florida. 


[Endorsed:] In the U.S. cireuit court, 5th circuit, N. dist. Fla. In 
equity. John H. Miller vs. Milton S. Littlefield e al. Report of 
F. P. Fleming, special master. Filed this 24th day of June, 1875. 
Philip Walter, clerk. | 


466 ~—s In the Circuit Court of the United States, Fifth Circuit, North- 
‘ ern District of Florida. In Equity. 


JoHN H. MILLER v. Mitton S. LITTLEFIELD and others. 


To the honorable the judges of the said circuit: 


I, Francis P. Fleming, the special master in the above-entitled 
cause, appointed to carry into effect the decree made therein, respect- 
fully report that on the 29th day of June, 1875, I caused to be pub- 
lished in the Florida Union, a newspaper published once a week in 
the city of Jacksonville, in said district, an advertisement that at 11 
o’clock a.m. on the first Monday of August, 1875, I would, pursuant 
to the said decree, sell to the highest bidder at public sale, in front 
of the building containing the said United States court now in Jack- 
sonville, Florida, all the interest of Milton S. Littlefield in the follow- 
ing property, or in so much thereof as might be necessary to satisfy said 

decree, viz: Bonds called first-mortgage bonds of the Pensacola 
467 and Georgia Railroad Company and of the Tallahassee Rail- 

road Company issued under the internal improvement act 
of the State of Florida, amounting at par value to one hundred 
and three thousand doilars, more or less; that is to say, ninety-six 
(96) bonds of $1,000.00 each, and one bond of $500.00, at par value, 
of the Pensacola and Georgia Railroad Company ; and twenty bonds 
of one hundred dollars each, and nine bonds of five hundred dol- 
lars each, at par value, of the Tallahassee Railroad Company; and 
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four thousand five hundred shares, more or less, each of one hun- 
dred dollars par value, of the capital stock of the Florida Central 
Railroad Company. 

The said advertisement further stated that the said bonds and 
four thousand three hundred and seventy shares of said stock 
would be sold, subject to the trusts set up by the answer in said suit 
of Mariano D. Papy, said trust being sustained by the decree. And 
it further stated that the terms of sale would be cash, except as 

otherwise provided in the decree. 
468 The said advertisement was published once a week con- 
tinuously from the 29th day of June, 1875, to the 2nd day 
of August, 1875. 

On the 2d day of August, 1875, at the time and _ place appointed, 
I proceeded to sell the said stock and bonds in the following man- 
ner, and with the following icsults, viz. : 

I first offered for sale one hundred shares of the capital stock of 
the Florida Central Railroad Company, being the shares embraced 
in certificate numbered forty (40), standing in the name of Edward 
Houstoun, with the privilege to the purchaser of taking at the same 
price four hundred more shares, being those embraced in certificates 
numbered forty-one, forty-two, forty-three, and forty-four, also stand- 
ing in the name of Edward Houstoun, for one hundred shares 
ach, 

The highest bid that I received was one dollar per share, which 
was bid by Robert J. Washington (through E. M. L'Engle, his 
agent), who elected to take five hundred shares. I therefore, at the 

price of one dollar per share, knocked off and sold to the 
469 — said Robert J. Washington the five hundred shares embraced 

in the said certificates numbered 40, 41, 42, 48, and 44 of the 
capital stock of the Florida Central Railroad Company, and the 
certificates themselves. 

I then offered for sale one ltundred shares of the same stock, 
being the shares embraced in certificate numbered forty-five, stand- 
ing in the name of Edward Houstoun, with the privilege to the 
purchaser of taking at the same price six hundred and _ sixty 
more shares, being those embraced in certificates numbered forty- 
seven, forty-eight, forty-nine, and fifty, also standing in in the 
name of Edward Houstoun, for one hundred shares each, and 
certificate numbered fifty-one, standing in the name of Edward 
Houstoun, for seventy shares, and certificate numbered fifty-seven, 
standing in the name of Edward Houstoun, guardian of Eliza 
Houstoun, for seventy shares; certificate numbered fifty-eight, stand- 
ing in the name of Edward Hoeustoun, guardian of Claudia Hous- 
toun, for seventy shares; certificate numbered fifty-nine, standing 

in the name of James Houstoun, for twenty shares, and cer- 
470 tificate mumbered seventy-nine, standing in the name of 
Edward Houstoun, for thirty shares. 

The highest bid that I again received was one dollar per share, 
which was bid by Robert J. Washington, (through E. M. L’Engle, 
his agent,) who elected to take seven hundred and sixty shares. | 
therefore, at the price of one dollar per share, knocked off and sold 
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to the said Robert J. Washington the seven hundred ang,sixty shares 
of the capital stock of the Florida Central Railroad Company em- 
braced in the above-mentioned certificates numbered 45, 47, is, 49, 
50, 51, 57, 58, 59, and 79, and the certificates themselves. 

I next offered for sale three thousand one hundred and ten shares 
of the same stock, being the shares einbraced in certificates nuin- 
bered eighty standing in the name of Edward Houstoun. 

The highest bid that I received for these shares was one dollar per 
share, which was bid by Robert J. Washington, (through E. M. 

L’Engle, his agent,) and at that price I knocked off and sold 
471 to the said Robert J. Washington the three thousand one 

hundred and ten shares of the capital stock of the Florida 
Central Railroad Company, embraced in the said certificate num- 
bered 80, and the certificate itself. 

I then offered for sale the following bonds of the Pensacola and 
Georgia Railroad Company, issued under authority of the internal 
improvement act of the State of Florida, viz: Bonds numbered 
one hundred and seventy-one (171), one hundred and seventy- 
two (172), one hundred and seventy-three (173), one hundred 
and seventy-four (174), one hundred and seventy-five (175), one 
hundred and seventy-six (176), one hundred and __ eighty-two 
(182), one hundred and eighty-three (183), one hundred and 
eighty-four (184), one hundred and eighty-five (185), one hundred 


~ and eighty-six (186), one hundred and eighty-seven (187), one hun- 


dred and eighty-eight (188), one hundred and eighty-nine (189), one 

hundred and ninety (190), one hundred and ninety-one (191), 
472 one hundred and ninety-two (192), one hundred and ninety- 

three (193), one hundred and ninety-four (194), each for one 
thousand dollars, with interest coupons from July Ist, 1869, attached 
thereto; bonds numbered six (6), thirty-six (36), thirty-seven (37), 
thirty-eight (38), thirty-nine (39), forty (40), forty-one (41), forty-two 
(42), forty-three (43), forty-four (44), forty-five (45), forty-six (46), 
forty-seven (47), forty-eight (48), forty-nine (49), fifty (50), fifty-one 
(51), fifty-two (52), fifty-three (53), fifty-four (54), fifty-five (55), fifty- 
six (56), two hundred and sixty-two (262), sixty-nine (69), seventy 
(70), seventy-four (74), seventy-eight (78), seventy-nine (79), eighty 
(80), eighty-two (82), eighty-three (83), eighty-five (5), eighty-six 
(86), eighty-seven (87), eighty-eight (88), eighty-nine (89), ninety 
(90), ninety-one (91), ninety-two (92), one hundred .and one (101), 
one hundred and five (105), one hundred and six (106), one hundred 
and seven (107), one hundred and eight (108), one hundred and thirty- 
four (134), one hundred and thirty-five (135), one hundred and thirty- 

six (136), one hundred and thirty-seven (137), one hundred and 
473 thirty-eight (138), one hundred and forty-four (144), one hun- 

dred and forty-five (145), two hundred and fifty-eight (258), two 
hundred and fifty-nine(259), two hundred and sixty (260), two hundred 
and sixty-one (261),two hundred and sixty-three (263), two hundred 
and sixty-four (264), two hundred and sixty-five (265), two hundred 
and sixty-six (266), two hundred and eighty-one (281); seventy-five 
(75), eighty-two (82) of another series; eighty-three (83) of another 
series; eighty-four (84) of another series; three hundred and twelve 
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(312), three hundred and thirteen (313), three hundred and _ four- 
teen (314), three hundred and fifteen (315), three hundred and six- 
teen (316), three hundred and seventeen (317), three hundred and 
eighteen (318), three hundred and nineteen (519), three hundred 
and twenty (820), three hundred and twenty-one (321), three hun- 
dred and forty-three (343), three hundred and _ sixty-three (563), 
three hundred and sixty- four (364), each for one thousand dollars, 
with interest coupons attached thereto from July Ist, 1870, 
474 and bond numbered thirty-four (34) for five hundred dollars, 
with interest coupons from July Ist, 1870, attached thereto. 

Of these I first offered bond numbered one hundred and seventy- 
one (171), of the denomination of one thousand dollars, with the 
privilege to the purchaser of taking at the same price all or any 
other of said bonds that he might elect to take. 

The highest bid that I received was two dollars and fiftv cents for 
each bond, with the coupons attached thereto, which bid was made 
by Robert J. Washington (Uirough E. M. L’Engle, his agent), who 
elected to take all of said bonds at the price therefore of two dollars 
and fifty cents for each bond. I knocked off and sold to the said 
Robert J. Washington all of the above-described bonds, with their 
coupons. 3 

I then offered for sale the following bonds of the Tallahassee 
Railroad Company issued under authority of the internal improve- 

ment act of the State of Florida, viz., bonds numbered two 
475 — (2), three (3), four (4), five (5), six (6), seven (7), eight (8), nine 

(9), ten (10), eleven (11), twelve (12), thirteen (13), fourteen 
(14), fifteen (15), sixteen (16), seventeen (17), eighteen (18), nineteen 
(19), twenty (20), fifty-one (51), for one hundred dollars each, with 
coupons from July Ist, 1870, attached thereto, and bonds numbered 
fiftv-six (56), eighty-nine (89), ninety (90), two hundred and twelve 
(212), two hundred and forty-five Sy two hundred and fifty-three 
(253), two hundred and fifty-four (254), two hundred and fifty-five 
(255), two hundred and fifty-six, each for five hundred dollars, with 
interest coupons from July Ist, 1870, attached thereto. 

Of these [ first offered bond numbered two (2), of the denomina- 
tion of $100.00, with the privilege to the purchaser of taking at the 
same price all or any other of the said bonds for $100.00 each. 

The highest bid that I received was one dollar for each bond, 

with the interest coupons attached thereto, which bid was 
476 made by Robert J. Washington (through E. M. L’Engle, his 

agent), who elected to take ‘all of the said bonds of the de- 
nomination of one hundred dollars. I therefore, at the price of one 
dollar per bond, knocked off and sold to the said. Robert J. Wash- 
ington the said bonds numbered 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 18, 
14, 15, 16, 17, 18, 19, 20, and 51, each for $100, with the coupons at- 
tached thereto. 

I next offered bond numbered fifty-six (56), of the denomination 
of five hundred dollars, with the privilege to the purchaser of tak- 
ing all or any other of the said bonds of the same denomination at 


the same price. 
The highest bid that I received was five dollars for each bond, 
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with the coupons attached thereto, which bid was made by Robert 
J. Washington (through E. M. L’Engle, his agent), who elected to 
take all of the said bonds of the said denomination. I therefore, at 
the price of five dollars per bond, knocked off and sold to the said 
Robert J. Washington the said bonds numbered fifty-six (56), eighty- 
nine (89), ninety (90), two hundred and twelve (212), two hundred 
and forty-five (245), two hundred and fifty-three (253), two hundred 
and fifty-four (254), two hundred and fifty-five (255), two 
477 hundred and fifty-six (256), of the denomination of five hun- 
dred dollars each, with the coupons attached thereto. 

The whole amount in money of said sale is four thousand six 
hundred and seventy-seven dollars and fifty cents, $4,677.50, which, 
by instructions of E. M. L’Engle, the plaintiff in the execution 
heretofore reported to be first in order of priority, is credited on his 
execution, he paying in money the costs of this sale, which are 
herewith reported. 

The said Robert J. Washington has not, however, been put in 
possession of. any of the said shares of capital stock or certificates 
thereof, nor of any of the said bonds, the same having been sold 
subject to the trust mentioned in the decree, and the custody thereof 
being in the trustee. | 

All of which is respectfully submitted. 

F. P. FLEMING, 
Special Master. 
Jacksonville, Fla., August 5th, 1875. 


[Endorsed :] In the U.S. Cir. C’t, N. D. F. 27. J. H. Miller et al. 
vs. M.S. Littlefield e¢ al. Report of sale by er master. Filed 
this 26th day of Aug., 1875. Philip Walter, clerk. 


478 — Petition of Thomas L. Clingman to be made Party Defendant, &. 
| U.S. Cireuit Court, Northern District of Florida. 
Joun H. Mitver vs. Mitton 8S. LitrLeFIE LD et al. 


To the honorable the judges of the circuit court of the United 
States for the northern dist. of Florida: 


. Your petitioner, Thomas L. Clingman,a citizen of the State of 
North Carolina, respectfully states that he is a material and proper 
party defendant to the above-entitled cause, and was such material 
and proper party at the time the complainant’s bill was filed, at 
which time your petitioner was prosecuting his suit in the State of 
Pennsylvania, in the city of Philadelphia, to enforce his just, equi- 
table, and prior lien on the stock and bonds mentioned in com- 
plainant’s bill. 
That your petitioner had been forced to pursue Edward Houston, 
who, with the advice of M. D. Papy, had fled and was flee- 
479 ing from the jurisdiction of the courts of New York to avoid 
your petitioner’s said. suit. 
Your petitioner further states that the material allegations of the 
complainant’s bill and the several exhibits filed therewith, and 
22—155 
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especially the allegations in said bill setting forth the alleged agree- 
ment of the 12th day of April, A. D. 1871, executed between S. W. 
Hopkins and Edward Houston, providing that the 4,370 shares of 
stock and the $105,000 of Georgia and Pensacola bonds should be 
placed in the alleged trust with Mariano D. Papy, showed that 
your petitioner was one, and hence was alleged to be one, of the 
parties to said trust, and whose interest was designed to be materially 
affected, and in truth to be wholly destroyed, by the allegations and 
relief prayed in said bill; but that although your petitioner was 
shown by complainant’s bill to be a material and interested party 
in said trust, the complainant did not make him a party thereto, so 
as to enable the petitioner to appear in said suit and defend his 
rights in the premises and have his day in this honorable 
480 court; that petitioner has a good and lawful defence to the 
merits of complainan’’s bill. | 
Your petitioner further states that the answer of M. D. Papy, 
filed in this cause, also shows and avers, and especially in the Ex- 
hibits A and 5, filed with and made a part of said answer, shows 
prominently and conclusively that your petitioner was a party to 
and materially interested in said trust, and should have been made 
a party defendant and afforded an opportunity to appear and defend 
his rights before the passing of a final decree of which he had no 
notice whatever. 7 

Your petitioner states that upon a trial at law before a court and 
jury, in the city of Philadelphia, he obtained a verdict, and a judg- 
ment was duly entered thereupon against the said Edward Hous- 
ton, as garnishee, creating a Judgment hen in favor of your peti- 
tioner on the said stock and bonds mentioned in complainant’s bill; 
that said judgment is in full foree and unsatisfied, and that your 
petitioner Is now seeking the aid of this honorable court for the 
enforcement of the same against the said stock and bonds. 

Your petitioner further states that he has no knowledge of 
481 the existence of this suit or that any decree was rendered in 
the same till he was made a party to the suit of Robert J. 
Washington, pending in this honorable court, seeking to enforce the 
decree rendered in favor of complainant in this cause, to the abso- 
lute exclusion of the rights of your petitioner on such judgment 
lien holders upon the stock and bonds mentioned in said trust or 
bailment with the said Papy, and declared to be a valid and sub- 
sisting trust by the decree rendered herein. 

That said decree taken by detault without any contestatio Lites, no 
one appearing & answering thereto, except the said M. D. Papy, who 
was allowed to do so without oath, and your petitioner believes and 
states was acting collusively, and was aiding in the procurement of 
said pro confesso decree 1n utter disregard of the trust he pretended 
to represent. 

Wherefore, the premises considered, your petitioner prays that the 
said pro confesso decree, called a tinal deeree, made and filed in this 

court on the 2nd day of December, A. D. 1873, may be opened 


482 and set aside, and the master’s reports and sales made pur- 


suant thereto may also be set aside, and that your petitioner 


| 
| 
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may be made a party defendant to this suit, with leave to demur, 
plead to, or answer the complainant’s bill, at a day to be named, 
and otherwise to assert his rights in the premises in the manner au- 
thorized by law, and in conformity with the rules and. usages of 


courts of equity. : 
J. B. STEWART, Solicitor. 


Unirep Strates OF AMERICA, Northern District of Florida : 


Joseph B. Stewart, being duly sworn, states: That he is the solicitor 
for the petitioner, Thomas L. Clingman, in the above-entitled cause. 
That said Clingman is a citizen of North Carolina, and not within 
this judicial district, and hence cannot make personal affidavit to 
this petition. That deponent has read the said petition, and knows 

the contents thereof; that the matters therein stated within 
483 hisown knowledgeare true; that his knowledge is derived from 
the examination of the records and from the statements of 
said Clingman and others under oath. That the statements made. 
upon information he believes to be true. 
J. B. STEWART, Solicitor. 
PHILIP WALTER, Clerk. 


[Endorsed :] U.S. cireuit court, northern dist. of Fla. Jolin H. 
Miller vs. M. S. Littlefield ef al. 30. Petition of Thomas L. Cling- 
man to become defendant, &e. Filed Dec. 14th, 1876. Philip Wal- 
ter, clerk. 


484. —- Petition of Henry J. Rogers, Trustee, to be Made a Party Defend- 
ant to the Above Cause, &e. 


U.S. Cireuit ——, Northern District of Florida. 
JoHN H. MILver vs. M. S. LITTLEFIELD ef al. 


To the honorable the judges of the circuit court of the United States 
for the northern district of Florida : 


Your petitioner, Henry J. Rogers, states that he, as an assignee in 
trust, is a material and interested party to the above-entitled cause ; 
that he is the same Henry J. Rogers named in complainant’s bill 
and mentioned in the alleged trust created by Edward Houston on 
the 12th day of April, A. D. 1871, placing with said Papy the 4,370 

shares of stock and the $103,000 Pensacola and Georgia Rail- 
485 road bonds stated in said paper, made part of complainant’s 

bill and set forth with the answer of said Papy thereto as 
Exhibits A & B, to which your petitioner begs leave to refer for the 
purposes of this motion. 

Your petitioner was sued as of the firm of L. P. Bayne & Co., of 
New York, and was so served with a subpeena, but your petitioner’s 
said firm never had any dealings with John H. Miller, and, being 
assured he need not give any attention to said subpecena till further 
notified by the counsel of the complainant, took no steps to advise 
himself of the object of said suit, and no knowledge or suspicion that 
a decree pro confesso was taken against him precluding his rights as 
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such trustee till he was served with notice to appear in the bill of 
Robert J. Washington, as filed in this honorable court, as a defend- 
ant thereto, claiming that:a decree by default was rendered against 
your petitioner in this case. 

That your petitioner, being taken wholly by surprise, at once 

made his affidavit denying that he ever was aware of any 
486 such decree, and stating the facts and circumstances of the 

service of the subpcena, as therein stated, and which caused — 
him not to enter his appearance, to which affidavit, together with 
the affidavit of his counsel, Algernon S$. Sullivan, Esq., of New York, 
who conducted the interview with said L’Enegle, as stated in affidant’s 
said affidavit now on file in this court, your petitioner begs leave to 
refer. 

Your petitioner states that he believes he has good and valid de- 
fence to the merits of the case stated in complainant’s bill, and in 
discharge of his duty as tristee, and of which trust the said Edward 
M. L’ Engle, the counsel who prosecuted this suit, was fully advised 
if your petitioner had not been misled by statements and assurances 
of sad L’ Engle as aforesaid, and that had your petitioner been sued, 
or made a party to the suit as a trustee, he would certainly have ap- 
peared to and defended the same as his duty as such trustee required 
him to do. | 

Wherefore, the premises considered, you petitioner prays that the 

decree of the 2nd day of December, 1872, be opened and set 
487 — aside, and that the said several master’s report & sale, made 

pursuant thereto, may be vacated, annulled, and held for 
naught, and that your petitioner may be made a party defendant as 
trustee and allowed to demur, plead. to, or answer said bill of com- 
plaint at a day to be named by this honorable court; and that your 
petitioner may, by the aid of this honorable court, be permitted to 
execute his duty as trustee in the premises, and that your petitioner 
may have such other-and further order and relief as may be equita- 
ble and just. 
J. B. STEWART, Solicitor. 


UNITED STATES OF AMERICA, 
Northern District of Florida: 


Joseph B. Stewart, being duly sworn, states: That he is the solicitor 
for the petitioner, Henry J. Rogers, in the above-entitled cause; that 
said Rogers is a citizen of New York and not within this judicial 
district, and hence cannot make personal affidavit to this petition. 

That deponent has read the said petition & knows the con- 
48S tents thereof; that the matters therein stated within his own 
knowledge are true; that his knowledge is derived from the 
examination of the records and from the statement of the said Rogers 
and others under oath; that the statements made upon informa- 
tion he believes to be true. 
J. B. STEWART, Solicitor. 
PHILIP WALTER, Clerk. 


| Endorsed:] U.S. circuit court, northern dist. of Fla. Jobn HL. 


—— 
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Miller vs. M.S. Littlefield et al. 83. Petition of Henry J. Rogers, 
trustee, to become a defendant, &c. Filed Dec. 14th, 1876. Philip 
Walter, clerk. 


489s In the Circuit Court of the United States, Fifth Judicial Cir- 
cuit, Northern Dist. of Florida. 


JoHN H. Mitier, Complainant, 
vs. 
Mitton S. Lirr._EFriecp ef al., Defendants. 


To the honorable the judges of said court: 
> 


The petition of James G. Gibbes, a resident & citizen of the State 
of Florida & of the district aforesaid, shows unto your honors: 
That‘ heretofore, to wit, on the 12th day of March, 1870, the Jack- 
sonville, Pensacola & Mobile R. R. Co., being largely indebted to 
him for work done in the construction of its road west of Quincy, 
entered into a certain agreement with the said Railread Company, 
through its president, Milton S. Littlefield, by which certain stocks 
of the Florida Central R. R. Co. was turned over to him as a col- 
lateral to secure what was then due him or what might afterwards 
become due him, as more fully appears by a copy of the same ac- 
companyving this petition, marked A. 
Your petitioner states further that some time after the de- 
490 livery to him of the stock described in said contract that the 
certificate then & there described accidentally got out of his 
hands into the possession of M. 8. Littlefield without any considera- 
tion whatever, and was by said Littlefield used as a collateral to se- 
cure one Edward Houston for a certain amount due him by said 
Littlefield, and that the same was done without the knowledge or 
consent of your petitioner, and to his great prejudice & injury ; but 
that, wishing to do nothing to embarrass the railroad of which said 
Littlefield was president, he, your petitioner, waited patiently until 
such time as said Edw. Houston was fully paid all his said claims, 
and he then & repeatedly since his demanded & endeavored to re- 
cover his aforesaid stock, to have & hold in accordance with the 
terms of his said agreement. But your petitioner avers that said 
Edw. Houston has ever refused to surrender the said stock on the 
ground that he may possibly be made lable to one Thos. L. Cling- 
nan, of North Carolina, who had served a garnishee on him 
491 to try & make him liable for any property he might have 
belonging to said’ Milton 8S. Littlefield, he, the said Cling- 
man, having a claim of about $20,000 against the said Littlefield, 
and notwithstanding the said Houston has made return to the court 
in Philadelphia, where the writ of garnishment was served; that he, 
Houston, had no property belonging to Littlefield, he still refuses 
to give up the said stock to your petitioner, who only is entitled to 
hold & control it; but after having the said certificate of stock No. 76 
changed on the books of the Railroad Co. to his own name «& taken 
a new certificate for the same number of shares (3,110), number 80, 
placed the same in the hands of one M. D. Papy, of Tallahassee, & 
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afterwards, by order of a court in Savannah, into the hands of one 
T. M. Cunningham, who holds said stock as a trustee until said 
Houston is declared not liable to the said Clingman. Your peti- 

tioner avers that he has had his claims against the J., P. & 
492. M.R. R. Co. adjudicated by the courts of Florida, and that 

there is now due him on his judgments over one hundred 
& thirty thousand dollars, for which he has no security whatever, 
except the aforesaid stock, and the certificate of the:-same being in 
the hands of T. M. Cunningham, in Savannah. He has brought. his 
suit there in the U. States circuit court to recover thesaid stock. Hav- 
ing permission so to do from the State court, which appointed T. 
M. Cunningham trustee or receiver, now your petitioner finds that 
one J. I. Miller, having obtained a judgme nt against Littlefield for 
about $50,000 in the State -ourts of Florida, got aul order from this 
hon. court allowing him to sell the stocks of said Littlefield and in 
accordance with said decree. 

Summers, the receiver, appointed by the court, has advertised to 
sell not only the other stocks of Littlefield, but also the aforesaid 
identical 3,110 sh: anes belonging or assigned to your petitioner ; sale 
to be made on the 2d day of March next, and should such sale take 

place your petitioner will be seriously injured thereby, as he 
495 has no other means of securing his debt aforesaid. 

Your petitioner prays of this honorable court that he has 
no remedy in the case except to apply to your honors for an injunc- 
tion restraining said J. H. Miller or Summers, receiver, from dispos- 
ing of the said thirty-one hundred & ten shares of stock of the 
Mlorida Central R. R., until such time as the case of your petitioner 
now before the court in Savannah ean be adjudicated and decided. 

Your petitioner avers that in the case of J. H. Miller against 
Littlefield, in which the order for the sale of the said stock was 
obtained, he, your petitioner, was neither madea party or informed 
in any manner of the said proceedings till he saw said stock adver- 
tised for sale, notwithstanding the plaintiff or principal party in said 
case was well aware of the just claim of your petitioner. 

Your petitioner puts his case before your honor, and prays that 
his requests be granted or that your honor will give such other relief 

as the circumstances & necessities of his case require & war- 
494 rant, overlooking any informalities in this petition. 
And your petitioner will ever pray, &e., Ke. 
Quincy, Florida, Feb. 19, 1874. 
JAMES G. GIBBES. 
SraTe OF FLoriDA, County of Duval: 
Personally appeared before me, this the twentieth day of Feb- 


ruary, A. D. 1874, the said James G. Gibbes, who, being first duly 
sworn, says that the allegations in the above petition are true. 


[SEAL. | CHAS. B. FENWICK, 
Notary Public, State of Florida. 


[Endorsed:] Filed Feb'y 20, 1874. J. E. Townsend, el’k. 
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495 In the United States Circuit Court, Fifth Circuit, Northern 
District of Florida. Dec. Term, 1873. In Equity. 


JoHN H. MILLER 
vs. 

Mi.ton S. LitrLEFIELD, AARON BARNETT, MARIANO D. Pary, THe 
Jacksonville, Pensacola and Mobile Railroad Company, The 
Florida Central Railroad Company, The Gulf Steamship Com- 
pany, and others. 


This cause came on to be heard at this term and was argued by 
counsel, and thereupon upon consideration thereof it was ordered, 
adjudged, and decreed as follows: 

That the bill is dismissed as to the defendant Edward Houstoun. 

That the decrees pro confesso heretofore entered against the other 
defendants are made absolute. 

That the trust created by the deed of Milton S. Littlefield to 
Aaron Barnett for the benefit or protection of the Gulf Steamship 

Company is vacated and set aside. 
496 That the trust set up by the answer of Mariano D. Papy 
for the benefit or protection of Edward Houstoun is sus- 
tained. 

That the bonds and anitel stock of the Railroad Companies men- 
tioned in the bill of complaint, which are the property of Milton 8. 
Littlefield, or in which he may be beneficially interested, and such 
other property, effects, and credits of said Littlefield as may be dis- 
covered, or so much of such bonds, stocks, and other property as 
may be necessary to carry this decree into effect, be sold under the 
direction of the master hereinafter appointed, and the proceeds ap- 
plied, first, to the payment of the costs and disbursements of these pro- 
ceedings, and afterwards to the payment of the executions which 
may be proved before the master herein provided for, according to 
their priorities. 

That it be referred to Charles H. Summers, who, for the purpose 

of this decree, is hereby appointed a master of this court, to 
497 inquire into and take an account of the debts of Milton S. Lit- 

tletield, which are in execution, and to state their respective 
priorities** And the said master shall cause advertisement to be made 
for such execution creditors to come before him and prove their 
respective demands within a time to be therein limited, and they 
shall, in default thereof, be excluded from the benefit of this decree. 
And such creditors not parties to this suit as shall come in before 
the master to prove their demandsshall, before they shall be allowed to 
claim such debts, contribute to the claimant their proportion of the 
expenses of this suit to be settled by the master. 

That upon the said inquiry each execution creditor shall have the 
right to oppose the allowance of any other execution, and to be 
heard upon the prior ity to be assigned to each. 

And the master’s decisions shall be final, unless exceptions thereto 
be taken and filed according to the rules. 
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That it also be referred to said master to inquire into and 
498 report a proper allowance to be made to Mariano D. Papy 
as compensation for his services as trustee under the trust set 

up in his answer. 

That upon payment to said Papy of the compensation allowed 
him, and when the said bonds and stocks can be relieved from the 
operation of said trust without danger to said Houstoun from the 
suits mentioned in said trust, the said bonds and _ stocks shall be 
transferred and delivered to the person or persons who may at the 
sale herein ordered become the purchaser or purchasers thereof. 

That the master shall take an account of the bonds, stocks, and 
other property belonging to said Milton 8. Littlefield, or in which 
he may be interested, and, e xcept as herein otherwise provided, the 
actual possession of such bonds, stocks, and other property, and all 
bills of sale, certificates, deeds, and other evidence of title shall be 
delivered to said master for the purposes of this decree. And that 

said M.S. Littlefield and other defendants, with the exception 
499 ~~ already stated, make and deliver to him all necessary deeds 

and transfers arid assignments thereof. And the said master 
is authorized to require the production of books and papers in the 
custody of any party hereto, and to examine witnesses in the prose- 
cution of his duties under this decree. 

That the sale hereby ordered shall be made in the manner pre- 
scribed by law, and the property shall be sold in such parcels as may 
be most advanti iweous, and may be continued from time to time till 
completed. The execution creditors and their attorneys may bid at 
such sale and have their bids credited with the amounts of the exe- 
cutions held by them, due regard being had to the respective prior- 
ities of the several executions and to the right of other execution 
creditors having superior or equal liens to be paid their shares of 
the amounts of the purchase money. But the amount of the costs 
and disbursements and expenses of these proceedings shall be paid 
in money. And the master will deliver to the purchasers, respect- 
ively, except as herein otherwise provided, the bonds, stocks, and 

other property purchased and the evidences of title thereto. 
500 That the Jacksonville, Pensacola and Mobile Railroad 

Company and the Florida Central Railroad Company 
and the officers, agents, and attorneys of said corporations, 
shall. make the necessary transfers and entries in the books 
of said companies, respectively, and do all other acts necessary to be 
done and which they can do to perfect the titles and the evidences 
thereof of the said master and of the purchasers at said sale to said 
stocks and bonds, and shall let the said master and purchasers into 
the full enjovment thereof. 

Dee. 2, 1875. 

W. B. WOOD, Judge. 
501 [Endorsed :] In the U.S. cireuit court, northern dist. of 


Florida. In equity, Dee., 1873. John H. Miller vo. M. 
Littlefield et al. 16. Final decree. Filed Dee. 2nd, 1873. J. E. 
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502 In the Circuit Court of the United States, Fifth Circuit, North- 
' ern District of Florida. In Equity. 


JoHun H. MILcer vs. Mitton S. LITTLEFIELD and others. 


To the honorable the judges of the said court: 


T, Francis P. Fleming, the special master in the above-entitled 
cause appointed to carry into effect the decree made therein, respect- 
fully report that on the 31st day of May, 1876, I caused to be pub- 
lished in the Jacksonville Press, a newspaper published once a week 
in the city of Jacksonville in said district, an advertisement that at 
11 o’clock a. m. on the first Monday in July, 1876, I would, pursu- 
ant to the said decree, sell to the highest bidder at public sale, in 
front of the building containing the said United States court room 
now in Jacksonviile, Florida, all the interest of Milton S. Littlefield 
in the following pruperty, or so much thereof as might be necessary 

to satisfy the said decree, viz., forty-five thousand shares, 
503 more or fess, of the capital stock of the Jacksonville, Pensa- 

cola and Mobile Railroad Company, each of one hundred 
dollars par value, and three hundred shares, more or less, of the 
Florida Central Railroad Company, each of one hundred dollars par 
value. The said advertisement further stated that the terms of sale 
would be cash, except as otherwise provided in the decree. The 
said advertisement was published once a week continuously from 
the 31st day of May, 1876, to the 3d day of July, 1876. | 

On the 3d day of July, 1876, the same being the first Monday in 
said month, at the time and place appointed I proceeded to sell the 
interest of said Littlefield in the said stocks in the following manner 
and with the following results, viz: : 

I first offered for sale all the interest and right of said Littlefield 
in certificate numbered twelve (12) for four thousand shares of the 
capital stock of the Jacksonville, Pensacola. and Mobile Railroad 
Company, and the shares of said stock embraced in said certificate, 

with the privilege to the purchaser of taking at the same rate 
504 the interest of said Littlefield in forty thousand more shares 
of the capital stock of the said Railroad Company. 

The highest bids that I received was one cent per share, which 
was bid by Robert J.. Washington (through E. M. L’Engle, his 
agent), who elected to take the said certificate numbered twelve and 
the four thousand shares embraced therein, and forty thousand 
more shares of the capital stock of the said corporation. 

I therefore, at the price of one cent per share, knocked off and 
sold to the said Robert J. Washington all the right, title, and inter- 
est of the said Milton S. Littlefield in and to the said certificate 


~ numbered twelve and the four thousand shares embraced therein 


of the capital stock of the Jacksonville, Pensacola and Mobile Rail- 
road Company. 

I then offered for sale all the interest of said Milton S. Littlefield 
in seventy shares of the capital stock of the Florida Central Railroad 
Company, being the shares embraced in certificate numbered fifty- 
six (06) and in the certificate itself. 

23—155 
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The highest bid that I received was one dollar per share, 
505 which was bid by Robert J. Washington (through E. M. 

L’Engle, his agent). I therefore at the price of one dollar per 
share knocked off and sold to the said Robert J. Washington all 
the right, title, and interest of the said Milton 8. Littlefield in and 
to the seventy shares of the capital stock of the Florida Central Rail- 
road Company embraced in the said certificate numbered fifty-six 
(56), and in the certificate itself. 

I next offered for sale all other right, title, and interest of the said 
Milton S. Littlefield, not heretofore sold, i in the capital stock of the 
Florida Central Railroad C ompany. 

The highest bid that I received therefor was fifty dollars, which 
was bid by Robert J. Washington (through E. M. L’Engle, his agent), 
and at that price I knocked off and sold to the said Robert J. Wash- 
ington all the remaining interest of the said Milton 8. Littlefield 
not already sold in the capital stock of the Florida Central Railroad 
CO OM pany. 

The whole amount, in money, of said sale is fi¥e hundred and 
sixty dollars ($5660.00), which, by instructions of FE. M. L’Engle, the 

plaintiff in the execution heretofore reported to be the first in 
505 ‘order of priorty is credited on his said execution, he paying 
in money the costs of this sale, which are herewith reported. 

The said Robert J. Washington has been put in possession (through 
his agent, E. M. L’Enele) of the said certificate numbered twelve for 
four thousand shares of the capital stock of the Jacksonville, Pen- 
sacola and Mobile Railroad Company, and of the said certificate 
numbered fifty-six for seventy shares of the capital stock of the 
Florida Central Railroad Company, but he has not been put in pos- 
session of any other certificates of stock, none other being within 
my control, or being produced before me. All of which is most re- 
spectfully submitted. 

Jacksonville, Fla., July 3d, 1876. 

FRANCIS P. FLEMING, 
Special Master. 


507 [Endorsed:] In the U.S. cir. e’t. 29. J. WH. Miller et al. v. 
M.S. Littlefield et al. Report of sale by special master (sale 


No. 2.) Filed July 6th, 1876. P. Walter, clerk. 


508 Exuipir C. Filed in the Matter of the Petition of R. J. Wasb- 
ington. 
In the United States Cireurt Court, Fifth Circuit, Northern District 
of Florida. In Equity. 


Joun H. MILter v. Mitron S. Lirrnerrecp and others. 


To the honorable the judges of said court : 
I, Francis P. Fleming, the special master in the above-entitled 
‘ause, appointed to carry into effect the decree made therein, respect- 
fully report that on the 29th day of June, 1875, I caused to be pub- 
lished in the Florida’ Union, a newspaper published once a week in 
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the city of Jacksonville, in said district, an advertisement that, at 
11 o’clock a. m., on the first Monday of August, 1875, I would, pur- 
suant to the said decree, sell to the highest bidder, at public sale, in 
front of the building containing the said United States court room, 
in Jacksonville, Florida, all the interest of Milton S. Littlefield in 
the following property, or in so much thereof as might be necessary 
to satisfy said decreee, viz., bonds called. first-mortgage bonds of 
the Pensacola and Georgia Railroad Company, and of the Tal- 
lahassee Railroad Company, issued under the internal im- 
509 provement act of the State of Florida, amounting at par 
value to one hundred and three thousand dollars, more or 
less; that is to sav, ninety-six (96) bonds of $1,000.00 each, and one 
bond of $500.00 at par value, of the Pensacola and Georgia Railroad 
Company, and twenty bonds of one hundred dollars each, and nine 
bonds of five hundred dollars each at par value, of the Tallahassee 
Railroad Company, and four thousand five hundred shares, more 
or less, each of one hundred dollars, par value, of the capital stock 
of the Florida Central Railroad Company. The said advertisement 
further stated that the said bonds and four thousand three hundred 
and seventy shares of said stock would be sold subject to the trusts 
set up by the answer in said suit of Mariano D. Papy, said trust 
being sustained by the decree; and it further stated that the terms 
of sale would be cash, except as otherwise provided in the decree. 
The said advertisement was published once a week continuously 
from the 29th day of June, 1875, to the 2d day of August, 1875. 

On the 2d day — August, 1875, at the time and place appointed, 
I proceeded to sell the said stock and bonds, in the following man- 
ner, and with the following results, viz: 

I first offered for sale one hundred shares of the capital 

510 stock of the Florida Centra] Railroad Company, being the 

shares embraced in certificate numbered forty (40), standing 

in the name of Edward Houstoun, with the privilege to the pur- 

chaser of taking at the same price four hundred more shares, being 

those embraced in certificates numbered forty-one, forty-two, forty- 

three, and forty-four, also standing in the name of Edward Hous- 
toun, for one hundred shares each. | 

The highest bid that I received was one dollar per share, which 
was bid by Robert J. Washington (through E. M. L'Engle, his agent),, 
who elected to take five hundred shares. I therefore, at the price of 
one dollar per share, knocked off and sold to the said Robert J.Wash- 
ington the five hundred shares embraced in the above-mentioned 
certificates, numbered 40, 41, 42, 43, and 44, of the capital stock of 
the Florida Central Railroad Company, and the certificates them- 
selves. 

I then offered for sale one hundred shares of the same stock, being 
the shares embraced in certificate numbered forty-five, standing in 
the name of Edward Houstoun, with the privilege to the purchaser 

of taking at the same price six hundred and sixty more shares, 
511 being those embraced in certificates numbered forty-seven, 
forty-eight, forty-nine, and fifty, also standing in the name 
of Edward Houstoun, for one hundred shares. each, and certificate 
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numbered fifty-one, standing in the name of Edward Houstoun, for 
seventy shares, amd certificate numbered fifty-seven, standing In the 
name of Edward Houstoun, guardian of Eliza Houstoun, for seventy 
shares; certificate numbered fifty-eight, standing in the name of 
{dward Houstoun, guardian of Claudia Houstoun, for seventy shares; 
certificate numbered fifty-nine, standing 1n the name of James Hous- 
toun, for twenty shares, and certificate numbered seventy-nine, stand- 
ing in the name of Edward Houstoun, for thirty shares. 

The highest bid that I again received was one dollar per share, 
which was bid by Robert JW ashington (through EK. M. L’ Engle, 
his agent), who elected to take seven “hundred and sixty shares. I 
therefore, at the price of one dollar per share, knocked off and sold 
to the said Robert J. Washington the seven hundred and _ sixty 
shares of the capital stock of the Florida Central Railroad Company 

embraced in the above-mentioned certificates, numbered 45, 
512 47, 48, 49, 50, 51, 57, 58, 59, and 79, and the certificates them- 
_ selves. 

I next offered for sale three thousand one hundred and ten shares 
of the same stock, being the shares embraced in certificate numbered 
eighty, standing in the name of Edward Houstoun. 

The, highest bid that I reccived for these shares was one dollar 
per share, which was bid by Robert J. W ashington (through E. M. 
L’Engle, his agent), and at that price I knocked off and sold to the 
said Robert J. Washington the three thousand one hundred and 
ten shares of the capital stock of the Florida Central Railroad Com- 
pany, embraced in the said certificate numbered 80, and the certifi- : 
cate itself, 

I then offered for sale the following bonds of the Pensacola and 
Georgia Railroad Company, issued under authority of the internal 
improvement act of the State of Florida, viz: Bonds numbered one 
hundred and seventy-one (171), one hundred and seventy-two (172), 
one hundred and seventy-three (173), one hundred and seventy-four 
(174), one hundred and seventy-five (175), one hundred and seventy- 

six (176), one hundred and eighty-two (182), one hundred and 
513 eighty-three (183), one hundred and eighty-four (184), one 

hundred and eighty-five (185), one hundred and eighty-six 
(186), one hundred and cighty- -seven (187), one hundred and eighty- 
ight (188), one hundred and elghty-nine (188), one hundred and 
ninety (190), one hundred and ninety-one (191), one hundred. and 
ninety -two (192), one hundred and ninety i (193), one hundred 
and ninety-four (194), each for one thousand dollars, with interest 
coupons from July Ist, 1869, attached thereto; bonds numbered six no 
(6), thirty-six (56), thirty-seven (37), thirty-eight (38), thirty-nine 
(39), forty (40), forty-one (41), forty-two (42), forty-three (43), forty- 
four (44), fortyfive (45), forty-six (46), forty-seven (47), forty-eight 
(48), forty-nine (49), fifty (50), fifty-one (51), fifty- two (02), fiftv-three 
(93), fifty-four (54), fifty-five (55), fifty-six (56), two hundred and 
sixty-two (262), sixty-nine (69), seventy (70), seventy-four (74), 
seventy-eight (75), seventy-nine, (79), eighty (SO), eightv-two (82), 
eighty-three (53), eighty-five (85), eighty-six (86), eighty-seven (87), 
eighty-eight(85), eighty-nine(8Y), ninety (90), ninety-one (91), ninety- 
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two (92), one hundred and one (101), one hundred and five (105), 
one hundred and six (106), one hundred and seven (107), 
514 one bunéred and eight (108), one hundred and thirty-four 
(134), one hundred and _ thirty-five (135), one hundred and 
thirty-six (136), one hundred and thirty-seven (137), one hundred 
and thirty-eight (138), one hundred and forty-four (144), one hun- 
dred and forty-five (145), two hundred and fifty-eight (258), two 
hundred and fifty-nine (259), two hundred and sixty (260), two hun- 
dred and sixty-one (261), two hundred and sixty-three (263), two 
hundred and_ sixty-four (264). two hundred and sixty-six (266), two 
hundred and sixty-five (265), two hundred and eighty-one (281), 
seventy-five (75), eighty-two (82) (of another series), eighty-three (83), 
of another series; eighty-four (84), of another series; three hundred 
and twelve (312), three hundred and thirteen (313), three hundred 
and fourteen (314), three hundred and fifteen (315), three hundred 
and sixteen (316), three hundred and seventeen (317), three hun- 
dred and eighteen (318), three hundred and nineteen (319), three 
hundred and twenty (320), three huadred and twenty-one (321), 
three hundred and forty-three (343), three hundred and sixty-three 
(363), three hundred and sixty-four (364), each for one thousand dol- 
lars, with interest coupons attached thereto from July Ist, 
515 1870; and bond numbered thirty-four (34), for five hundred 
dollars, with interest coupons from July Ist, 1870, attached 
thereto. 

Of these I first offered bond numbered one hundred and seventy- 
one (171) of the denomination of one thousand dollars, with the 
privilege to the purchaser of taking at the same price all or any 
other of said bonds that he might elect to take. 

The highest bid that I received was two dollars and fifty cents for 
each bond with the coupons attached thereto, which bid was made 
by Robert J. Washington (through E. M. L’Engle, his agent), who 
elected to take all of the said bonds. At the price, therefore, of two 
dollars and fifty cents for each bond I knocked off and sold to the 
said Robert J. Washington all of the above described bonds with 
their coupons. | 

I then offered for sale the following bonds of the Tallahassee Rail- 
road Company, issued under authority of the internal improvement 
act of the State of Florida, viz: Bond- numbered two (2), three (5), 
four (4), five (5), six (6), seven (7), eight (8), nine (9), ten (10), eleven 
(11), twelve (12), thirteen (13), fourteen (14), fifteen (15), sixteen (16), 

seventeen (17), eighteen (18), nineteen (19), twenty (20), fifty- 
516 one (d1) for one hundred dollars each, with coupons from 

July 1st, 1870, attached thereto; & bonds numbered fifty-six 
(56), eighty-nine (89), nmety (90), two hundred and twelve (212), 
two hundred and forty-five (245), two hundred and fifty-three (253), 
two hundred and fifty-four (254), two hundred and fifty-five (255), two 
hundred and fifty-six (256), each for five hundred dollars, with in- 
terest coupons from July 1st, 1870, attached thereto. 

Of these I first offered bonds numbered two (2) of the denomina- 
tion of one hundred dollars, with the privilege to the purchaser of 
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taking at the same price all or any other of the said bonds for one 
hundred dollars each. | 
The highest bid that I received was one dollar for each bond, with 
the interest coupons attached thereto, which bid was made by Robert 
J. Washington (through E. M. LE ngle, his agent), who elected to 
take all of the said bonds of the denomination of one hundred dol- 
lars. I therefore, at the price of one dollar per bond, knocked off 
and sold to the said Robert J. Washington the said bonds numbered 
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 138, 14, 15, 16, 17, 18, 19, 20, and 51, each 
for $100, with the coupons attacked thereto. 
517 I next offered bond numbered fifty-six (56), of the denom- 
ination of five hundred dollars, with the privilege to the pur- 
chaser of taking all or any other of the said bonds of the same 
denomination at the same price. The highest bid that I received 
was. five dollars for each bond with the coupons attached thereto, 
which bid was made by Robert J. Washington (through E. M. 
L’Engle, his agent), who elected to take all of the said bonds of the 
said denomination. I therefore, at the price of five doliars per 
bond, knocked off and sold to the said Robert J. W ashington the 
said bonds numbered fifty-six (56), eighty-nine (89), ainety ( (90), two 
hundred and twelve (212), two hundred and _ forty-five (245), two 
hundred and _ fifty-three (253), two hundred and _ fifty-four (254), 
two hundred and fifty ‘ae 255), two hundred and fifty-six (256), of 
the denomination of five hundred dollars each, with the coupons 
attached thereto. | 
The whole amount in money of said sale: is four thousand six 
hundred and seventy-seven 5;5 dollars, $4,677.50, which by instruc- 
tions of EK. M. L’ Engle, the plaintiff in the execution heretofore re- 
ported to be first in order of priority, is credited on his said 
518 execution, he paying in money the costs of this sale, which 
are herewith reported. 

The said Robert J. Washington has not, however, been put 
in possession of any of the said shares of capital stock or certificates 
thereof, nor of any of the said bonds, the same having been sold sub- 
ject to the trust mentioned in the decree, and the custody thereof 
being in the trustee. 

All of which is respectfully submitted. 
Jacksonville, Fla, August 5th, 1875. | 
| KF. P. FLEMING, 


Special Master. 


[, Philip Walter, clerk of the United States circuit court, do hereby 
certify that the foregoing is a true copy of its original on file in my 
oftice. 

In testimony whereof I have hereunto set nv hand & affixed the 
seal of the circuit e’t, at the city of Jacksonville. Fla., son 2nd day 
of Dee., A. D. 1875, & of the Independence the 100th Vv 

[SEAT. ] PHILIP W ALT R, 
Clerk U. S. Circuit C't. 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, &C., ET AL. 183 


| 519 [Endorsed :] In the U.S. cir. c’t, N.D.F. J. H. Miller e¢ al. 
j vs. M.S. Littlefield e¢ al. Report ‘of sale by special master. 
Exhibit C. Filed this 26th day of Aug., 1875. Philip Walter, clerk. 


520 The President of the United States of America to Lawrence a 
P. Bayne and Henry J. Rogers, merchants and partners 4 
under the name and firm of L. P. Bayne & Co., New York, citi- 
zens and residents of the [State] of New York, Greeting: ce 
~ You are hereby commanded, and strictly enjoined that, laying 
od aside all business and notwithstanding any excuse, that you ‘be and 4 
' appear before the judge of the circuit cou rt of the United State-, 5th a 
; i$. circuit and northern district, on the first Monday in April, being the 
f seventh day thereof, next, wherever the court shall be, to answer to 
4 a bill and amended bill of complaint exhibited against you and 
others in the said court by John H. Miller, a citizen & resident, State 
of Georgia,and to do further and receive what said court shall have a 
considered in that behalf; and this you are not to omit under a pen- 
2 alty upon you of one thousand dollars. 
p Witness the Honorable Salmon P. Chase, Chief Justice of the Su- . 
, preme Court of the United States, at the citv of Jacksonville, q 
t 521 in the district and circuit, and the seal of said court, this 15 : 


a ee 


| day of February, A. D. one thousand eight hundred and sev- 
pe enty -three. 


| . [SEAL. ] 
To the said defendent : 
t 
' 


J. E. TENNSON, Clerk. 


You are required to appear and answer the bill of complaint and 
amendment thereto in said cause filed, or Judgment by default may 
be entered against you. 


522 [ Endorsed :] In the United States circuit court, 5 circuit, 

northern district of Florida. John H. Miller vs. L. P. Bayne 
& Co. Subpoena in chancery. Issued Feb’y 15th, sg Returnable 
7th April, 1873. Returned and filed Feb’y 27th, 1873. J. E. Town- 
send, cl’k. E. M. L’Engle, compl’t’s sdHiline 


tn 


Executed the within subpeena by serving a true copy thereof on 
Henry J. Hogers at Tallahassee, Florida, this 19th day of Feb’y, 1873. 
; | SHERMAN CONANT, 

U.S. Marshal, 
Per S. L. TIBBITTS, Dep't. 
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523 In the United States Cireuit Court, Northern District of 
Florida. 


John H. MILLER 
vs. 

Minton S. Litrtnerietp, Enpwarp Houstroun, Marrana D. Papy 
Aaron Barnett, The Jacksonville, Pensacola and Mobile Railroad 
Company, The Florida Central Railroad Company, The Gulf 
Steamship Company; Sidney W. Hopkins, L. Lewis Spring, Charles 
louke, Frank H. ‘ollins, and Robert J. Carpenter, merchants and 
partners, doing business under the name of 8. W. Hopkins Com- 


pany. 


On motion of the complainant’s solicitor it is ordered that the de- 
fendants, Aaron Barnett, Fdward Housteun, Sidney W. Hopkins, L. 
Lewis Spring, Charles Fouke, Frank H. Collins, and Robert J. Car- 
penter (the last five persons composing the firm of S. W. Hopkins & 

Company), who are not inhabitants of said district nor found 
524 within it, and who have not voluntarily ¢ aapppeare ‘d, doappear, 

plead, answer, or demur to the complainant’s bill by the first 
Monday, being the second day of June next. : 

It is further ordered that personal service of this order be made 
on the said Edward Houstoun, Aaron Barnett, and one or more of 
the said persons who constitute the said firm of 5. W. Hopkins and a 
Company, and that such and that such service be performed by affi- 
davits of the persons making the service respectively. 


PHILIP FRASER, Judge. 


925 [Endorsed :] 7. John H. Miller vs. Milton S. Littlefield et 
al. Order for service. Filed Feb’y 24, 1875. J. Ek. Townsend, 


526. In the Sixth Cireuit Court of the United States forthe North- 
ern District of Florida. : 


JoHN H. Mitnter, Complainant, . 
Us. 
Mitton S. Lirrierrevp ef al., Defendents. 


The plea of Edward Houston, one of the defendents to the bill 
of complaint in the above-stated cause. 


This defendent, by protestation, not confessing or acknowledging | 
all or any of the matters and things in the said complainant’s said | 3 
bills mentioned to be true in such manner & form as are therein & 
thereby set out and alleged doth plead thereunto, and for plea saith 
that this honorable court hath no jurisdiction of the said bills of 
the said complainant's against this defendent, for that this defendent 
before and at the time of the exhibiting of the said bill of com- 
plaint against him was not and still is not a citizen of and resident 

of the State of Florida; but that the defendent before, and at 
527 the time of the exlnbiting of the bill against him, was and 
still is a resident of the State of Georgia, having left the said 


. 
* a 
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State of Florida with no intention of ever returning thither, and 
having taken his citizenship and made his residence in the State of 
Georgia, with the intention of remaining permanently there; all of 
which this defendant avers to be true, and pleads the same ‘to the 
whole of said bill, and humbly demands of judgment of this hon- 
orable court whether he ought to be compelled to make any answer 
to the said bill of complaint, and humbly prays to be heare dis- 
missed with his reasonable costs in this behalf most wrongfully sus- 
tained. 


UNITED STATES OF AMERICA, 
Southern District of Georgia, at Savannah: 


Personally appeared Edward Houstoun, who, being duly sworn, de- 
poses and says that the foregoing plea is true in point of fact, and 
that the same is not interposed for delay. 

E. HOUSTOUN. 


Sworn to & subscribed before me, the 27th March, 1873. 
[ SEAL. ] JAS. McPHERSON, | 
Clerk U. S. Cireuit Court, So. District of Georgia. 


528 We, the counsel for the defendent in the above-entitled 
cause, do hereby certify that in our opinion the above piea is 
well founded in point of law. 


JACKSON, LAWTON & BASSENGER, 
HENRY R. JACKSON. 


529 [ Endorsed:] In the circuit court of the United States for 

northern district of Florida. John H. Miller, complain- 
ant, vs. Milton S. Littlefield et al., def’t. 9. Plea of Edw ard Hous- 
toun.. Filed April 8, 1870. J. E. Townsend, cl’k. Jackson, Law- 
ton, Bassenger, defendents’ solicitor. 


5380 In the U.S. Court, 5th Circuit, Northern Dist. Florida. 
JoHN H. MILLER 


v8. 
Mitton 8S. LitrLeF1eELD, Epwarp Hovustoun, M. D. Papy, A. Bar- 
NETT, THE J. P. & M. R. R. Co., THe Fria. C. R. R. Co., et als. 


EF. M. L’Engle, for compl’t; W., clerk. 
Please enter one appearance in ‘this case for def’ t, M.S. Littlefield, 
The Jacksonville, Pensacola & Mobile Railroad Co., & The Florida 


Central Railroad Company. 
STEPHENS & LOVE, Att’ys. 


531 [Endorsed:] In U.S. court, 5th circuit, northern dist. Flor- 
ida. In ch’e’y. John H. Miller v. M.S. Littlefield, Edward 
Houstoun, M. D. Papy, et al. 4. No appe’ce for M. S. Littlefield, 
J.P. & M.R.R. Co., Fla. C. R.R. Co. Steplien & Love. Filed Dec. 
2nd, 1873. J. E. Townsend, cl’k. 
24—155 
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932 In the United States Circuit Court, 5th Circuit, Northern Dis- 
trict of Florida. 


Joun H. Mitcer and , Plaintiffs, 
Us. 

Mivron S. Lirrnertenp, Epwarp Hovustroun, Mariana D. Papy, 
Aaron Barnett, The Jacksonville, I ensacola and Mobile Railroad 
Company, The Florida Central Railroad Company, The Gulf 
Steamship Company, and Sidney W. Hobkins, 8. Lewis Spring, 
Charles Fouke, Frank H. Collins, and Robert J. Carpenter, Mer- 
chants and Copartners, doing business in the City and State of New 
York under the firm name of 8. W. Hopkins & Company, De- 


fendents. 


To the defendents above named : 

Take notice that on tie first Monday of December next, at 12 m., 
or as soon after that day and hour as I can be heard, I shall move 
the U.S. ecireuit court for the northern district of Florida, at Jack- 
sonviile, in said district, at the court-room, for an injunction against 

you, in conformity with the prayer of the bill of complaint 


533. filed in the above-entitled cause in said court, and for the ap- 


pointment of a receiver of the property mentioned in said bill 
of complaint, with prayer thereof, and for other relief. 
E. M. LDENGLE, 
Alt’'y for Compl’. 


534 Served a true copy of the within’ notice upon Milton 8. 
Littlefield and upon Milton 8. Littlefield, pres’t J., P. & M. R. 

R. Co.,and upon D. P. Holland, sect’y of the Gulf Steam. Com’p’y, at 

Jacksonville, within the northern dist. of Fla., this the 15th Nov., 

1872. 

S. CONANT, U. S. Marshall. 


Served a true copy of the within notice upon F. H. Flagg, sec’y 
and treas. Kia. Central R. R. Co., and M. D. Papy at Tallahassee, 
within the northern dist. of Florida, this 19th Nov., 1872. 

SHERMAN CONANT, 
U.S. Marshall, 
Prs. S. TIBBITTS, Dep’y. 

[ Endorsed:] In U.S. cireuit court, 5 circuit, northern dist. of 
Fla. 3. John H. Miller vs. Milton S. Littlefield, Fla. Cent. R’r’d 
Co. and others. Notice of application for injunction & receiver. 
(Original.) Fileld Nov. 22nd, 1872. J. E. Townsend, cl’k. Original. 


a > hod 
ered 


This to be served on Papy, J., P. & M. R. R. Co., Fla. Central R. 
R. Co., Gulf 8.8. Co. A copy of same for each of these defendents 


accompanied this. 


dint ee et 
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536 United States Circuit Court, Northern District of Florida. In 
Equity. 


Rosert J. WASHINGTON 
v8. 
THE JACKSONVILLE, PENSACOLA AND MospiLE RAILRoAD Com- 
PANY et al. 


Rosert J. WASHINGTON, Trustee, 
vs. Orivi : 
pi - i -Original Bill. 
THE FLoripA CENTRAL RAILROAD Company T. May- 5 
HEW CUNNINGHAM, et al. 
and 
THE WESTERN Division oF THE WESTERN NortH 
-CAROLINA RAILROAD COMPANY eR: 
* -Cross Bill. 
THE Executors oF Epwarp Hovstown, Dec. j 


On reading and filing the retroxile of Robert J. Washington and 

Robert J. Washington, trustee, and The Western Division of the 
Western North Carolina Railroad Company, it is ordered that the 
above-stated cases, in which they are complainants, be dismissed. 


Dated. Jan’y 20th, 1882. 
THOMAS SETTLE, Judge. 
Beyer :] Filed January 20th, 1882. Phillip Walter, clerk. 


7 United States Cireuit Court for the Northern District of 
Fiorida. In Equity. 


or 
~~. 


Ropert J. WASHINGTON 
v8. 
THE JACKSONVILLE, PENSACOLA AND MosiLE RAILROAD Com- 
PANY et al. 


To the clerk of this court: 
Ple ay to enter an order pari t the above-entitled cause. 


Dec. 23d, 1881. 
Kk. M. L’ENGLE, 
Complainant’s Counsel. 


[Endorsed :] U.S. circuit court for the Northern district of Florida. 
In equity. Rob’t J. Washington vs. The Jacksonville, Pensacola & 
Mobile Railroad Company et al. Pre. for entry of order of dis- 
missal. 

538 Inthe U.S. Circuit Court for Northern District of Florida. In 
Equiety. 
Robert J. WASHINGTON v. MILTON S. LITTLEFIELD ef al. 


To Ed. M. L’Engle, solicitor for R. J. Washington, & Aristides Dog- 
gett, receiver, master, etc. : 
Please take notice that on the 7th day of January next (1878), at 


tS ROS Re se een 
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12 m., at the opening of the said court, I as solicitor for T. Mayhew 
Cunningham, receiver, will make application to said court, to vacate 
and set aside the order made on the — day of , 187-, confirm- 
*ng the report of Francis P. Fleming, the master appointed in this 
cause, and that exceptions to such report be allowed to be filed by 
me, as solicitor for T. Mayhew Cunningham, in support of which 
application I have filed a petition addressed to the judges of said 
court, in which are set forth the right of the petitioner to be heard 
upon said petition, and upon the said intended application, and the 
reasons why the same should. be allowed, and with said petition are 
filed affidavits and papers which I will read with said petition, and 
in support of the application of which notice is herein given. 

HENRY R. JACKSON, 

Sol’r for Petitioner. 


539 [Endorsed :] In U. 8. cireuit court for northern dist. of 

Florida. 7. In equity. R. J. Washington ». M.S. Little- 
field et al. Notice to KE. M. L'Engle & A. Doggett at filing of bill, 
etc. Filed Dee. 26,1877. P. Walter, clerk. H. R. Jackson, sol’r 
for petitioner. , 


Served a true copy of the within notice upon A. Doggett & E. M. 
L’Engle, Esq-., in the city of Jacksonville, on the 26th day of Dec., 
1877. 

P. WALTER, Clerk. 


540 R. J. WASHINGTON ( 
US. In Equity. 
THE FrLortpa C. R. R. Company et al. 


The cross-bill filed by the Western Division of the W. N. C. R. R. 
Company having been withdrawn from the files, upon motion of so- 
licitor of ex’rs of Edward Houstoun, it is ordered that he be allowed 
to withdraw the answer of the said executors to said ecross-bill here- 
tofore filed. 

[t is further ordered that when the said The Western Division, 
ete., shall file its cross-bill under order of the court at its present 
term, notice of such refiling shall be given to the said executors 
through their solicitor. 

May 25th, 1878. 

THOMAS LITTLE, Judge. 

[Endorsed :] Washington vs. F.C. R. R. Co. 32. Order allow- 
ing ex’rs of Houstoun to withdraw answer, to withdraw cross-bill, & 
that when cross-bill shall be refiled under court’s order, notice shall 
be to solicitor for ex’rs of Houstoun. Dated May 28, ’78. 


541 In the United States Circuit Court, Fifth Cireuit, Northern 
Dist. Florida. In Equity. 


The replication of Robert J. Washington, complainant, to the an- 
swer of the Florida Central Railroad Company, a defendant. 


This repliant, saving and reserving to himself all and all manner 


f,.. 7 —— 


‘ 
dice Sc ee ee 


‘ 
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of advantage of exception to the manifold insufficiences of the said 
answer, for replication thereunto saith: That he will aver and prove 
his said bill to be true, certain, and sufficient in the law to be an- 
swered unto, and that the answer of the said defendant is uncertain, 
untrue, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever ‘in the said answer 
contained material or effectual in the law to be replied unto, con- 
fessed and avoided, traversed ot denied, is true; all which matters 
and things this repliant is and will be ready to aver and prove as 
this honorable court shall direct, and humbly prays as in and by 
his said bill he hath already prayed. 
E. M. L-ENGLE, 


Complainant’s Solicitor. 


[Endorsed:] U.S.cir. c’t N. D. F. In equity. 14. R. J. Washington 
vs. Florida Central ‘R. R. Co. et al. Replication to answer of Fla. 
Central R. R. Co. Filed May 4th, 1876. Philip Walter, clerk. E. 
M. L’Engle. | 


042 In the Circuit Court of the United States, Northern District 
of Florida. In Equity. 


RosBert J. WASHINGTON 
| v8. | 
M.S. LitrLEFIELD, T. MAYHEW CUNNINGHAM et al. 


To the honorable Judge of said court : 


The undersigned, in response to the petition of T. Mayhew Cun- 
ningham, inso far as the same refers and relates to him, respectfully 
shows: 

That it is true, as alleged in said petition, that the bonds mentioned 
therein were placed in his custody as master in the suit of E. C. 
Anderson et al. by T. Mayhew Cunningham, trustee, and the said 
bonds still remain in his custody. And it 1s also true that under an 
order made in this court on April 30th, 1877, in the suit of Robert 
J. Washington vs. The Jacksonville, Pensacola and Mobile Railroad 
Company et al., the undersigned, as master, is prohibited from allow- 
ing said bonds to be withdrawn from his custody until the further 
order of said court. | : 

It is also true, as alleged in said petition, that the undersigned, as 

trustee, did, on the — day of May, 1877, vote said capital 
543 stock; and if the said act of voting such stock was not in con- 

formity with the duties and powers expressly and impliedly 
entrusted to him under his appointment, it was under a misappre- 
hension as to the character of such duties and powers, and not with 
any corrupt or mischievous intention. And the undersigned does 
emphatically deny any confederation, conspiracy, or understanding 
with any person or persons in relation to his act of voting said 
stock. 

A. DOGGETT, Trustee. 


ee eee 
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[Endorsed :] In U.S. cir. court, northern district of Florida. 9. 
Washington v. F.C. R. R. Co. Filed June 3rd, 1878. P. Walter, 


clerk. 


544 In the United States Circuit Court, Fifth Cireuit, Northern 
District of Florida. In Equity. 


Ropert J. WASHINGTON 
vs. 

THet JACKSONVILLE, PENSACOLA AND MopitE RAILROAD COMPANY, 
Raymonpb M. Demers, JAMES H. Jounston, JAMES P.S Hovustoun, 
as Executors of the last will and testament of Edward Houstoun, 
deceased, and others. 


Take notice that the complainant sets down for hearing on rule 
day of August, or as soon thereafter as it can be heard, the demurrer 
filed herein by the executors of Edward Houstoun, deceased, and by 
T. Mayhew Cunningham, defendants to said bill. 

EK. M. L7ENGLE, 
Solicitor for Complainant. 


To Messrs. Jackson, Lawton & Bassinger, solicitors for said de- 
fendants , 
July 19th, 1877. 


[Endorsed :] U.S. circuit court, north’n dist. Fla. 5. R.J.Wash- 
ington vs. J., P.& M. R. R. Co. et al. Notice setting down demurrer 
for argument. Filed this 19th day of July, 1877. Philip Walter, 
clerk, by Simeon Baer, dep’ty clerk. E. M. L’Engle, compl’t’s 
solicitor. 


545 United States Cir. Court, Northern District of Florida. In 
Equity. 


Ropsert J: WASHINGTON vs. M.S. LITTLEFIELD. 
In the Matters of the Petition of T. MAyHEw CuNNINGHAM & Co. 


Horatio Jenkins, Jr., being sworn, says: That he knows Edward 
M. L’ Engle, who is a citizen of Jacksonville, Florida; that the depo- 
nent was present on several occasions when said L’Engle was giving 
testimony in his own behalf in a case pending in the Duval circuit 
court, Florida, in which Mrs. Marion H. Sanderson is complainant 
and said L’Engle defendant. Deponent heard said L’Engle testify 
in relation to a certain note made by Milton 8. Littlefield, payable 
to Sanderson and L’Engle, for five thousand dollars; said L’Engle 
stated in substance that after Sanderson’s death he, as survivor of 
the firm of Sanderson and L’Engle, sued Littlefield on the note, and 

obtained a judgment, but could not find any property subject 
546 to levy to collect the money ; that said L’Engle testified that 
he brought a suit in chancery and procured Littlefield’s in- 
terest in certain railroad stocks and bonds to be sold; that he ree’d 
no money arising from such sale, but entered a credit on the decree 
for nominal proceeds, and that he charged himself with the net 


j 
i 
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nominal proceeds, and that his account with Sanderson and L’Engle 
was charged with that amount under date of September 3rd, 18735. 
Deponent further says he has read that part of the evidence given 
in the afore-mentioned case in which aid L’Engle testified as to the 
matters before stated, and deponent quotes it herein, which is as 
follows: | 
“On the 15th day of April, 1871, M. 8. Littlefield gave his note to 
Sanderson & L’Engle for $5,000, five thousand dollars; that note 
not being paid at maturity, I, as survivor of the firm, brought suit 
against.the said Littlefield, and recovered judgment against him for 
the amount of the note. Finding no property that was leviable, I in- 
stituted a proceeding in chancery, and had Littlefield’s inter- 
547 ~— est in certain railroad stocks and bonds sold, and credited the 
nominal proceeds upon the decree. No money was actually 
received, but I have charged myself on the books with the net nom- 
inal proceeds, amounting, as nearly as I can ascertain them in the 
absence of some of the cost-bills, to ($4,137.89) four thousand one 
hundred and thirty-seven dollars and eighty-nine cents. The sale 
was confirmed under the chancery rules on September rule day, 
1875. My account stands charged on that day with the amount 
named.” 
Deponent further says that he believes that the foregoing extract 
is in the exact words used by the said E. M. L’Engle when testify- 


ing as aforesaid. 
HORATIO JENKINS, Jr. 
Sworn to and subscribed before me this 12 day of February, A.D. 


1878. 
PHILIP WALTER, Clerk. 


[ Endorsed | Washington vs. Littlefield e¢ al. 11. Filed Feb. 12th, 
1878. P. Walter, clerk. 


548 In the Circuit Court of the United States for the Northern 
District of Florida. In Equity. 


Rosert J. WASHINGTON 
8. 3 
THE JACKSONVILLE, PENSACOLA AND MosBILE R. R. Company et al. 


The demurrer of Raymond M. Demere, James H. Johnston, and 
James P. S. Houstoun, executors of the last will and testament of 
Edward Houstoun, and of L. Mayhew Cunningham, receiver, etc., 
under appointment of the superior court of Chatham county, to 
the bill of complaint of Robert Washington. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters or things in the said complainant’s biil to 
be true in such manner and form as the same are therein set forth 
and alleged, demur thereto, and for cause of demurrer shew: 

First. That this honorable court has no jurisdiction over these 
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defendants, it appearing from the allegations of the said bill 
549 that it is filed against them in their official capacities, & it 

also appearing from its allegations that the said Demere, 
Johnston, and Houstoun are the executors of the last will and testa- 
ment of Edward Houstoun by appointment under the laws of the 
State of Georgia, and that said Cunningham is receiver by appoint- 
ment of the superior court of the said State of Georgia in and for the 
county of Chatham. 

Second. That this honorable court has no jurisdiction of the con- 
troversy between the parties to nor of the subject-matter of the liti- 
gation, it appearing from the allegations of the said bill that prior 
to the filing of the same the superior court of Chatham county had 
already obtained jurisdiction of the said controvery and of the said 
subject-matter of litigation. 

Third. That the said Robert J. Washington shews by the allega- 
tions of his said bill that lie has no good and valid title to the bonds 

mentioned therein, it appearing from the said bill with its 
550 exhibits that on the 2d day of August, A. D. 1875, when the 

special master (Fleming) offered at public saleand the said com- 
plainant undertook to purchase. the said bonds as the property of 
said Littlefield, they, the said bonds, were not in the possession nor 
under the control of the said master so offering them for sale, but 
on the contrary were in the actual custody of Aristides Doggett, 
Ksq., placed there by order of this court in another cause, and held 
and controlled by the said Cunningham as receiver under appoint- 
ment of another court. 

Fourth. That, as appears from the averment of the said bill, * 
the date of the said pretended sale the said master (Fleming) ws 
not legaliy invested with undisputed authority to have the pn at 
of the said bonds. and for that reason could make no sale of the 
same. 

Fifth. That, as also appears from the allegations of the said bill, 

various parties were actually claiming the said bonds, or an 
dol interest therein, at the date of the said pretended sale, namely, 

these defendants, Fanny 8. Papy, executrix of M. B. Papy; 
The Western Division of: the Western North Carolina R. R. Co., 
Thomas L. Clingman, Lawrence P. Bayne, Henry J. Rogers, and the 
Jacksonville, Pensacola and Mobile R. R. Company; and for this 
reason it was not competent for the said master to make sale of the 
same in manner and form as set out in said bill of complaint. 

Sixth. That, as further appears from the said bill and its exhibits, 
at the date of said pretended sale the title to the said bonds had _ 
never been matured in the said Littlefield, the bonds never having 
been delivered to him by the said Edward Houston or by any other 
person ; on the contrary, it appearing that the said Houstoun had 
retained in himself the possession of the said bonds and the title 
thereto, not simply to secure him in the payment of the purchase- 

money theretor, but also to secure him harmless against cer- 
552 tain suits named in said bill with its exhibits, and which 
said suits, it further appears, are still pending. For this rea- 
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son the said master could make no good and valid sale of said bonds 
as being the property of the said Littlefield. 

Seventh. That, as further appears from the allegations contained 
in the said bill and its exhibits, the purchase-money for the said 
bonds was not paid to the said Houstoun by the said Littlefield, nor 
was the said money delivered to the said Houstoun by S. W. Hop- 
kins & Co. the individual property of said Littlefield. On the con- 
trary, it is distinctly averred that the said Littlefield drew for the 
same upon 8. W. Hopkins & Co. in his official capacity as president 
of the said The Jacksonville, Pensacola & Mobile R. R. Company. 
The said bonds, so soon as the trust created for the protection of the 

said Houstoun shall have been executed, will not become the 
503 property of the said Littlefield or subject to his debts, but 

will become the property of the said J., P. & M. R. R. Com- 
pany and subject to its debts ; and for this reason the said Littlefield 
had on the said 2d day of August, A. D. 1875, no title or interest in 
the said bonds which could be made the subject of sale by the said 
master. : 

Wherefore these defendants respectively demand the judgment 
of this honorable court, whether they shall be compelled to make 
any further or other answer to the said bill or any of the matters and 
things therein contained, and pray to be hence dismissed, with their 
reasonable costs in this behalf sustained. 

JACKSON, LAWTON & BASSINGER, 
For Def’ts. 


We, the counsel in above-stated cause, do hereby certify that, in 
our opinion, the above demurrer is well founded in point of law. 
JACKSON, LAWTON & BASSINGER, 
For Def’ts. 


554 Unitep States oF AMERICA, So. Dist. of Georgia: 


Personally appeared J. P.S. Houstoun, who, being duly sworn, 
says: That the above demurrer is not interposed for delay. 


J. P. S. HOUSTOUN. 


Before me this June 27, 1877. 
[SEAL. } JAS. McPHERSON, 
U. S. Comm’r. 


555 [Endorsed :] In U.S. circuit c’rt, nor. dis. of Florida. 12. 

Robert J. Washington vs. The J., P. & M. R. R. Co. et al. De- 
murrer of Raymond M. Demere & others to bill of compl’t of R. J. 
Washington. Filed this 2d day of July, A. D. 1877. Philip Walter, 
clerk. Demurrer withdrawn May 17th, 1878. P. Walter, clerk. 
Jackson, Lawton & Bassinger, for def’ts. 


25—155 
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556 Circuit Court United States Northern District Florida. In 
Equity. 


top’t J. WASHINGTON 
vs. 
THE JACKSONVILLE, PENSACOLA AND MoBILE RAILROAD Co. e¢ al. 


The hon. the judges of said court: 

Calvin H. Allen, receiver of this court, appointed by an order 
made by his Honor Mr. Justice J. P. Bradley, in the case in equity 
pending in this court, wherein J. Fred. Schutte and others are 
complainants and the Jacksonville, Pensacola and Mobile Railroad 
Company and others are defendants, with power and authority as 
such receiver to take into possession the railroad, money, and effects 
of said corporation, respectfully reports to your honors the matters 
& things hereinafter set forth relative to the property and interests 
of said company which have come to his knowledge by reading 
certain papers and proceedings in the above-entitled cause, and also 

the paper-writing hereto annexed. 
597 That 1t appears to your receiver that Milton S. Littlefield 

purchased from Edward Houstoun, deceased, certain shares 
of stock in the Florida Central Railroad Company and one hundred 
and three bonds issued by the Pensacola and Georgia and Tallahas- 
sce Railroad Companies. Said shares of stock when numbered forty, 
forty-one, forty-two, forty-three, forty-four, forty-five, forty-seven, 
forty eight, forty-nine, fifty-one, fifty-seven, fifty- -eight, fifty-nine, & 
seventy- “nine. 

That the said Littlefield paid said erene for said stock & bonds 
the sum of one hundred and sixty-three thousand and twenty-six 
dollars and twenty cents. | 

That he made such payments in the following manner: He gave 
said Houstoun a-draft directed to'S. W. Hopkins & Co., at 71 Broad- 
way, New York, which draft said Littlefield signed as president of said 
company. The said Houstoun received said 1 money from said 8S. W. 
Hopkins & Co. on the 11th day of April, 1871. The original of 
said draft is among the files in the said case of Schutte and others 

against the said company and others, a certified copy of 
598 = which original is hereto appended for the consideration of 
your honors. 

The receiver is informed that said S. W. Hopkins & Co. were, at 
the time when said drafts were draw.., the agents of said company for 
the sale of the bonds which it had received from the Governor of the 
State of Florida. That said draft was given to said Houston by said 
Littlefield against the monies which said 8S. W. Hopkins & Co. were 
expected to receive from the sale of said bonds, and said drafts 
in part paid out of money so received by the said S. W. Repktes & 
Co. That said Littlefield since the making of said purchase has 
dealt with the said stock & bonds as his own property altho’ he did 
not account to said company for the money so used by him in said 


purchase. 
The receiver is informed by the records in the said cause of Robert 
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J. Washington vs. the said company & others, that the said shares 

of stock and said bonds purchased by said Littlefield from said 

Houstoun, are now claimed in behalf of said Washington and are 
sought to be secured to bim by the proceedings in said suit 

559 upon the grounds set forth in, the bill of complaint filed by 
him in said cause. 

The receiver respectfully submits to the court that he thinks 
that it is his duty to interpose a claim to said stock and bonds as the 
property of the company of which he is receiver; and he respect- 
fully asks your honors to consider the matters herein set forth, 
& to make such order in respect thereto as to your honors may seem 
right & proper. And that your honors may be pleased to determine 
whether the receiver shall be madea party in the said suit of Robert 
J. Washington, and if it be determined that he should bea party 
thereto for the purpose of asserting the title of said company, that 
your honors will be pleased to make an order therefor in the said 
suit of said Washington. ) 

All of which is respectfully submitted. 

| C,H. ALLEN, Receiver. 


560 $163,026.70. TALLAHASSEE, May 13th, 1870. 


Sixty days after date, pay to the order of Edward Houstoun one 
hundred and sixty-three thousand and twenty-six 5 dollars, 
value received, and charge the same to account of— | 


M.S. LITTLEFIELD, 
President J., P. & M. R. R. Co. 


2 U. S. Internal Revenue stamps of $1.00 each affixed here & can- 
celled by the letters and figures, “E. H., May 13th, 1870.” 


To Messrs. 8S. W. Hopkins & Co., 71 Broadway, New York. 


7743. On the back: 16 U.S. Internal Revenue stamps of $5.00 
each, affixed & cancelled same as those on front margin. 


Also endorsed on back as follows: 7743. Pay to Earle & Perkins 
or order. E Houston. Pay A. Parkhurst, Esq., cash’r or order. 
Earle & Perkins. 


I, Chas. H. Foster, clerk of the U.S. circuit court, northern dis- 
trict of Florida, do hereby certify that the foregoing is a true and 
correct copy of the original note or draft of M.S. Littlefield, presi- 
dent of the J., P. & M. R. R. Co., on Messrs. S. W. Hopkins & Co., 
71 Broadway N. Y., for $163,026.70, in favor of E. Houston, now 
on fil- in my office in the case of J. Fred. Schutte e¢ al. vs. The West- 
ern Division Western N. C. R. R. Co. e¢ al. 

In testimony wherevf I have hereunto set my hand and seal of 
office, at Tallahassee, Fla., on this, the 4th day of October, A. D. 
1877. 

[SEAL. ] CHAS. H. FOSTER, Clerk. 
| By FRED’K L. MYERS, D. C. 
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561 An order making Receiver Allen a party in the suit of 
Washington vs. The J., P. & M. Railroad. 

The following order was made Monday by Judge Little in the 
United States circuit court, admitting C. H. Allen, receiver of the 
Jacksonville, Pensacola & Mobile railroad, a party in the suit of R. 
J. Washington vs. The Jacksonville, Pensacola & Mobile Railroad : 
~ Upon reading and considering the report of Calvin H. Allen, re- 
ceiver, &c.,1n which he makes known to the court that certain 
shares of stock in the Florida Central Railroad Company and cer- 
tain bonds in said report specified, which are sought to be dealt 
with in the above-mentioned suit, were purchased with money be- 
longing to the Jacksonville, Pensacola & Mobile railroad, and that 
such purchase was made by Milton 8S. Littlefield, then its president, 
by a draft on the agents of said company drawn against its funds, 
and that such stock and bonds have been in certain judicial pro- 
ceedings treated and dealt with as the individual property of said 
Littlefield, and it appearing to the court by the pleading in the 
above-stated cause, that Robert J. Washington is asserted to have 

acquired title to such stock and bonds under a sale made by 
62 authority of this court, through its master in equity, in a 

“ause therein, the court doth order and adjudge that said 
Calvin H. Allen be, as such receiver, made a party in the above- 
named suit, for the purpose of assisting and maintaining the right, 
title, and interest, whatever it may be, of the said The Jacksonville, 
Pensacola and Mobile Railroad Company in and to the shares of 
stock which are in the said report of said receiver designated and 
deseribed, and the said receiver is authorized and directed to em- 
ploy counsel to represent him in such manner and to proceed by 
such legal methods as he may be advised by his said counsel to be 
proper. 

And it is further ordered and directed that to avoid delay that 
said receiver do further, through his said counsel, present to this 
court all such matters of fact which have come to his personal know]l- 
edge in respect to the subjects in his said report stated and which he 
may be advised are necessary and proper for the consideration of the 
court and necessary to sustain the right, title, and claim to the said 

stock made by said receiver on the part of the said The Jack- 
063 — sonville, Pensacola and Mobile Railroad, so that a speedy ad- 
judication thereof may be had. 

The said receiver will take due care to avoid incurring any large 
expense in the conduct of said business, respecting which he is 
hereby directed without having first obtained the further order of 
the court. 


564 [ Endorsed :] Circuit court U. S., northern dist. of Florida. 

Robt. J. Washington vs. The Jacksonville, Pensacola and Mo- 
bile Railroad Company et al. 30. Report of C. H. Allen, receiver, 
&e. Filed May 1, 1878. P. Walter, clerk. 
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a 
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565 R. J. WASHINGTON 
. 3 V8. . 
THE JACKSONVILLE, Pensacola & MosiLeE R. R. Com- In Equity. 
PANY et al. 


It appearing that on & before the rule day in July, in the year 
1878, the defendants, J. P. S. Houstoun, R. M. Demere, & J. H. John- 
ston, filed their plea to the bill of complaint of the said R. J. Wash. 
ington, & that the said complainant did not reply to the said plea 
as set down the same for argument on the said rule day in July, or 
or on the next succeeding rule day, or on any succeeding rule day, 
it is ordered, adjudged, and decreed that the said bill of complaint 
be dismissed as to the defendants above named. 

At rules, Monday, Dec. 2nd, 1878. 

JACKSON, LAWTON & BASSINGER, 
Def’ts’ Solicitors. 


566 [Endorsed:] In U.S. circuit court. 16. December rules, 
1878. R. J. Washington vs. The Jacksonville, Pensacola & 
Mobile R. R. Company etal. Order dismissing bill as to J. P.S. Hous- 
toun, R. M. Deimere, & J. H. Johnston. Filed Dec. 2nd, 1878. P. 
Walter, clerk. Jackson, Lawton & Bassinger, def’ts’ solicitors. 


567 R. J. WASHINGTON 
v8. 
Tue J., P. & M. R. R. Company ef al. 


On motion of counsel for executors of Houstoun & T. Mayhew 
Cunningham, def’ts in the above-entitled cause, it is ordered that 
these parties be allowed until the first Monday in July next to plead 
or answer to the bill of complaint of the said complainant; this 
order granted without prejudice to the right of the said complain- 
ant to deny that the said defendants can so plead or answer. 


May 24th, 1878. 
THOMAS SETTLE, Judge. 


568 [Endorsed:] Washington vs. J..P. & M. R. R. Co. et al. 

Order made May 24, 1878, allowing the ex’rs of Houstoun and 
T. M. Cunningham till 1st Monday in July to plead or answer, re- 
serving to complainant the right to deny that def’ts can so plead or 
answer. : 


569 In the Circuit Court of the United States, 5th Circuit, N. 
Dist. of Florida. | 


Ropert J. WASHINGTON 
v8. 
THE Fioripa CENTRAL RAILROAD ComMPANY e€ al. 


Please to take notice that on Monday, the 24 inst., I shall move 
the court to consider the report of the receiver, after the order of the 
court heretofore made in this cause directing the receiver of the J., 
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P. & M. railroad to take such action upon the facts suggested in the 
report of C. H. Allen to the court as might be necessary to secure the 
interest of the J., P. & M. Railroad Company in the stock of said 
Florida Central railroad, to be there presented to the court; at which 
time I shall move the court to instruct the receiver what, if any, fur- 
ther action shall be taken by them in the premises, and shall ask 
the court for such other and further order as to it shall seem 

proper. The receiver will pass their report upon the facts 
570 contained in the files of of this ease and upon the testimony 

of J. B. Stewart, taken before a master in this suit of Goudon 
et al. vs. The Florida Central Railroad Company et al., pending in 
the courts of the county of Duval and State of Florida; a copy of 
which I shall then present. 

You will be also required then to produce the books of the Florida 
Central Railroad Company, as per motion heretofore made in this 
‘ause upon the motion docket of this court. 

JOHN A. HENDERSON, 
Atty for S. Conant, 
AND A. B. HAWKINS, 
Receiver of the J., P. & M. R. R. 


To James M. Baker, Esq., sol. for defendent, The Fla. Cen. R. R. 
Co. . 
Jacksonville, June 21, 1878. 


571 [ Endorsed :] 40. In the c’t court of U.S., 5th cir., N. dist., Fla. 

R. J. Washington vs. The Fla. Cen. R’road Co. et al. Notice of 
presenting report of receiver. Filed June 29,1878. P. Walter, clerk. 
John A. Henderson, sol. for receiver. 


Served a true copy of the within notice upon Jas. M. Baker, 
Msq., att’y of the Fla. C. R. R. Co., and upon Jos. B. Stewart, 
Esq., att’y of the W. D., W. N.C. RR. Co., at Jacksonville, Fla., this 
the 22d day of June, A. D. 1878. 

: Ss. CONANT, 


U. S. Marshal. 


572 = Separate Answer and Cross Bill of the Western Division of the 
Western North Carolina Railroad Company. 


In the United States Cireuit Court, Northern District of 
Florida. 


RosBert J. WASHINGTON 
VS. 
THe Friortpay Cenrrat RAILROAD Company, THE WESTERN 
Diviston oF West N. C. RAILROAD CoMPANY e¢ al. 


The defendant, The Western Division of the Western North Car- 
olina Railroad Company, by protestation, not admitting all or any 
of the matter- and things in complainant’s bill alleged to be true in 
point of fact or good and sufficient in law, as therein set forth and 
contained, to be answered unto, but nevertheless answering the same 
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or so much thereof as it is advised it is material for this defendant 
to answer unto, for answer, saith : 
D719 First. This defendant admits the various suits, litigations, 
judgments, decrees, and proceedings in comp ‘anant’s bill 
alleged, and admits, upon information and belief, the sale and pur- 
chases had pursuant thereto as in complainant’s bill alleged, and 
that by said sale and purchases all the right, title, and interest then 
and at that time remaining or vested in Milton S. Littlefield passed 
to and was vested in the complainants. But this defendant denies 
that said adjudications, proceedings, sale, and purchases pursuant 
thereto In any manner affected or impaired the right of the defend- 
ant in and to the 4,370 shares of the stock of the Florida Central 
Railroad Company, or the $103,000 in bonds of the Pensacola and 
Georgia and Tallahassee Railroad Companies in complainants’ bill 
mentioned, because the same and every pari thereof was purchased 
with the money of this defendant's fraudulently used and appro- 
priated by the agents and fiduciaries of this defendant, as will be 
hereafter stated. 
ay Second. This defendant admits that on or about the 12th 
day of April, 1871, that Edward Houston, then a citizen of 
Savannah, Georgia, but now deceased, was in the possession of the 
certificates representing the said 4,370 shares of stock of the Florida 
Central Railroad Company and the $105,000 of the Pensacola and 
Georgia and Tallahassee Railroad Company bonds, as in complain- 
ant’s bill alleged. But this defendant denies that said Houston had 
any lawful right to possess and hold said certificates and bonds, for 
the reason that the same were the property of this defendant, for the 
reason that they were purchased with the money & assets of this 
defendant so fraudulently converted and appropriated by the agents 
and fiduciaries of this defendant, as aforesaid. 
Third. This defendant, further answering, states that the posses- 
sion by said Edward. Houston of said certificates representing said 
4,370 shares of stock of the Florida Central Railroad Com- 
575 pany and the $103,000 of bonds of the Pensacola and Georgia 
and Tallahassee Railroad Company was the result of and 
procured by virtue of certain fraudulent dealings and transactions 
between said Houston and George’ W. Sweson and Milton 8. Little- 
field in or about the month of May and June, 1870, at which time 
«& long prior thereto the said certificates of stock and bonds were the 
property and estate of this defendant, having been purchased and 
paid for with its money fraudulently appropriated, as aforesaid, and 
to which right of property so acquired and vested was added the 
assignment and transfer of al! personal right, title, and intrusted of 
said Milton S. Littlefield and George W.Swepson in and to said 
stock and bonds duly made and executed on or about the 16th day 
of April, 1870, which fact was well known to said Houston, who was 
seeking to avoid and injure the rights of property of this defendant 
in and to said stock and bonds, as will be hereafter stated. 
O76 Fourth. And further answering, this defendant saith that 
the said certificates and shares of stocks thereby representing 
and the said $103,000 of Pensacola and Georgia and Talla-ssee Rail- 
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-road-Company’s bonds were purchased and paid for with the assets 
and money of this defendant, for that purpose fraudulently used and 
appropriated as follows: That in the year 1868 the State of North 
Carolina paid to the defendant the bonds of said State to the amount 
of about $6,600,000 for the State’s subscription to the capital stock of 
this defendant. That at the timesuch subscription and payment of 
said bonds was made, George W. Swepson, who was the president 
fiduciary and agent of this defendant, and as such came into the 
possession of said $6,600,000 of bonds so paid to and belonging to 
this defendant as aforesaid. That being in possession of said bonds 

as the president and fiduciary of this defendant, the said 
577 Swepson of his own notion took the same to New York and 

there placed said bonds in the house of Soutter and Co., bank- 
ers, doing business in said city, where by the sale and use of so 
bonds said Swepson raised about $3,000,000 in money, which 
exclusively the money, property, and estate of the defer idant. That 
being in possession of said money so belonging to this defendant, 
the said Sw epson brought about $1,287,000 to the State of F lorida 

‘without any lawful right or : authority so to do, & without the knowl- 
edge, leave, or consent of this defendant he fraudulently used and 
appropriated a portion of said money in the purchase of said Florida 
Ceutral Railroad stock and said Pensacola and Georgia and Talla- 
hassee Railroad Companies’ bonds in complainant’s bill mentioned. 
That said Swepson made said purchases through said Edward Hous- 
ton, whom he constituted his agent for that purpose, he, the said 

Houston, well knowing and was fully advised by said Swep- 
578 son that he, said Swepson, was the president, fiduciary and 


agent of this defendant, and that the money which he, said 
| Hfouston, was authorized to use and pay over in the purchase of 


said stock and bonds was the money, property, and estate of this 
defendant as the proceeds of its bonds then being sold by said Sout- 
ter and Company, of New York, as aforesaid. That each and all of 
said purchases by said Houston as the agent of said Swepson, aes 
was the president and fiduciary of this defendant as aforess aid, wa 
made and perfected previous to the month of October, 1869, ler 
that the title in and to to said stock and bonds by virtue of the 
agency of said Swepson and Houston enured to and vested in this 
defendant long previous to the 13th day of May, A. D. 1870, the 
date of the alleged dealings and transactions between said Houston, 
Swepson, and Littlefield as in complainant’s bill alleged. 
Fifth. And, further answering, this defendant saith that 
579 since the filing of complainant's bill there has been an agree- 
ment of compromise settlement and adjustment entered into 
and consum-ated of and concerning the said stock and bonds, wherein 
the rights and interest of this defendant have been so far and suffi- 
ciently recognized as to terminate all real cause of litigation between 
the complainantand this defendant, but that, nevertheless, this defend- 
ant is advised that it is equally its right and duty to assert and 
maintain its prior rights and equities in all proceedings had in the 
further prosecution and hearing of this cause for the purpose of 
asserting and maintaining the ‘Tights of property of this defend- 
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ant, so recognized and allowed, and especially against all demands, 
claims, and pretensions of right, title, or interest in or to the said 4,370 
shares of stock, and the said $103,000 of the Pensacola and Georgia 
and Tallahassee Railroad Companies’ bonds, by or on the part of its 
codefendants, the executor of Edward Houston, deceased, and 
580 one T. Mayhew Cunningham, a special bailee thereof, as will 
be by this defendant’s cross-bill, filed herewith, more fully 
stated and set forth. 
And this defendant having answered, so far as it is advised it 
is material for it to answer the allegations of complainant’s bill, 
prays to be dismissed hence with its costs. 


JOS. B. STEWART, 
Sol. for the W. D. of W. N.C. R. R. Co. 


I waive the seal of respondent company. 
_ E. M. L’ENGLE, 
Att’y for Compl’. 


581 Cross- Bill. 


To the honorable the judge of the circuit court of the United 
States for the northern district of Florida: . 


Your orator, the Western Division of the Western North Carolina 
Railroad Company, a body corporate created under and by the laws 
of the State of North-Carolina, and a citizen of said State, and sued 
as a party defendant to the bill of Robert J. Washington, and to 
-which it has made answer as herein set forth, and by leave of court 
in that behalf prayed and granted brings this its cross-bill against 
James P. S. Houston, Raymond M. Demere, and James H. 
Johnston, citizens of the State of Georgia, as executors of the last 
will and testament of Edward Houston, deceased, and T. Mayhew 
Cunningham, as custodian or special bailee of the stock and bonds 
hereinafter mentioned, and who is also a citizen of the State of 
Georgia ; and complaining your orator states: 


I. 


That your orator is a body corporate created and existing 
582 under and by virtue of the laws of the State of North Caro- 
lina, under the name and style of the Western Division of 

the Western North Carolina Railroad Company. 


IT. 


That as such body corporate and between the month of October, 
1868, and the month of April, 1869, your orator received from the 
State of North Carolina about $6,600,000 of the bonds of said State, 
in payment for the subscription by said State of a portion of your 
orator’s capital stock. 


III. 


That at the time of the receipt and payment to your orator of said 
bonds, by the State- of North Carolina, Georgia W. Swepson, who 
26—155 
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being then and nowa citizen of said State, cannot be made a party 


defendant to this suit, was the president, agent, and fiduciary of your 
orator, and as such obtained the custody and possession of said 
$6, 600, QUO of said State bonds. 


IV. 


That as such president, agent, and fiduciary, the said Swepson 

took said bonds to the city of New York in the early part of 

583 the year 1869, for the ostensible purpose of raising means and 

procuring material & equipments to enable your orator to 
prosecute the construction and completion of it, said railroad. 


V. 

That said Swepson as such agent and fiduciary of your orator by 
the use and appropriation of its said bonds raised and procured a 
large sum of three millions of dollars, but the exact amount your 
orator has never been able to ascertain. 


VI. 


That being so in possession of your orator’s money as its presi- 
dent, agent, and fiduciary the said Swepson, disregarding his duty 
in the premises, of his own motion and without’the knowledge, au- 
thority, or consent of your orator, fraudulently used and appropri- 
ated about $1,287,000 of your orator’s money in the ibs 5 whe. of 
about. five thousand shares of the capital stock of the Florida Central 
Railroad Company, being nearly the entire capital stock of the same, 

and also about $1,065,000 of what was known as the Pensa- 
584 cola and Georgia and Tallahassee Railroad bonds. 


VIL. 


That the purchase of said stock and bonds was made by and 
through said Edward Houston, who was employed as agent by said 
Swepson who placed, subject to the order of said Houston, the money 
belonging to your orator in the hands of Soutter and Co., of New Y ork, 
as aforesaid, for that purpose ; he, said Houston, well knowing that 
the money he was using belonged to your orator, and that said Sw ep- 
son was using the same for such speculative purpose. 


VIII. 


That previous to the 17th day of February, 1869, William E. Jack- 
son, of Augusta, Georgia, controlled the majority of the stock of the 
Florida Central Railroad Company, portions of which stood in his 
own name and portions thereof stood in the names of other persons. 
That said Swepson had authorized said Houston, as his agent as 
aforesaid, to offer said Jackson forty dollars per share in cash paya- 

ble in billsin New York at thirty days for the amount thereof. 
DSH That pursuant to said instructions the said Houston, on the 
17th day of February, 1869, received from the said Jackson 
an acceptance in writing of his, said Houston’s, offer,so made on the 
part of said Swepson, accompanied with a list or schedule of stock so 
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to be purchased by said Houston upon the terms and conditions 
therein mentioned, as will better appear by a copy of said written 
acceptance and schedule of stock thereunto annexed made part 
hereof, marked Exhibit- A and B, respectively. 


IX. 


That further acting as the agent of said Swepson in the purchase 
of said Florida Central Railroad stock the said Houston, under the 
instructions of said Swepson, drew drafts at thirty days on saia 
Soutter and Co. in payment of said stock, which said drafts were 
duly honored and paid out of the money so belonging to your ora- 
tor, the said purchases and payment being made and comsum-ated 


previous to the month of June, 1869. 


586 X. 


That by virtue of said purchases and payment the said shares of 
stock became, and in fact were, the property and estate of your orator, 
and held in trust for its use by the said Swepson and the said Hous- 
ton, the agents, fiduciar-es, and trustees of your orator, as hereinbe- 
fore alleged. 


XI. 


And further complaining, your orator stat-s that subsequent there- 
to, and in or about the month of October, 1869, the said Swepson re- 
signed his position as president of your orator, when Milton 8S. Lit- 
tlefield was elected president in his stead. That said Swepson, as re- 
tiring president, transferred to said Littlefield, as the incoming presi- 
dent of your orator, the said stock of the Florida Central iellvead 
Company so purchased by and through said Houston, as deseribed 
in the said letter of said Jackson and the schedule of stock exhibited 

therewith, deseribed as Exhibits A and B aforesaid, who then 
587 and thereafter held the same in trust as the property and es- 
tate of your orator, as the same was previously purchased and 
held by said Swepson and Houston as the trustees, fiduciaries, and 
agents of your orator as aforesaid. 
XII. 

And your orator, further complaining, stat-s that the said Edward 
Houston, availing himself of the oppo-tunity to make and realize 
large profits and gains by the use and appropriation of your ora‘or’s 
said money, so placed in his hands by the said Swepson, he at the 
time well knowning the fiduciary relation existing between said 
Swepson and your orator, and that the money that he was so specu- 
lating with belonged to your orator, nevertheless used and appro- 
priated the same to make and secure fraudulent and illicit profits 
und gains as aforesaid to him to him, the said Houston. 

a. That said Swepson, prior to the 20th day of March, 1869, 
588 paid, allowed, and set over to said Houston profits to the 
amount of $50,000. | 

b. That subsequent thereto the said Swepson and Houston, con- 
spiring together, said Houston purchased with your orator’s money 
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one hundred and ten bonds of $1,000 each of the Pensacola and 
Georgia and Tallahassee Railroad Companies at about thirty-five 
cents on the dollar, and sold them to Milton 8S. Littlefield a- par, 
realizing therefrom profits to the amount of $71,500. 

c. That by a further transaction of said Houston while acting as 
agent and fiduciary, as aforesaid, he made a profit of $13,000 by the 
use and appropriation of your orator’s money in the purchase of 
said Florida Central Railroad stock.. 

d. That by a further transaction in the purchas- of about one 
thousand three hundred and ten shares of the Florida Central Rail- 
road Company’s stock, wherein he used orator’s money as aforesaid, 

paying therefor forty dollars per share, which he sold to said 
589 — Littlefield at or about par, realizing therefrom a further profit 
of about $52,400. 

e. That from the several fraudulent. profits and gains of the said 
Houston by the use and appropriation of your orator’s money he 
realized about the sum of $176,900, as will be shown by sufficient 
papers, vouchers, and proofs when by the order of this honorable 
court your orator’s bill of complaint shall be sent before a master to 
take proof and state an account. 


XIII. 


Your orator further states that subsequent to the profits and gains 
so made and realized by the said Houston in the fraudulent use and 
appropriation of your orator’s money, and in or about the month of 
May, 1870, and while the said Littlefield was the president of your 
orator and in possession of vour orator’s said stock of the Florida 
Central Railroad Company,so purchased with its money as afore- 

said, there was admitted to be due from said Littlefield to said 
590. Houston as the purchaser of said $110,000 of said Pensacola 

and Georgia and Tallahassee Railroad Companies bonds at 
par, and for other fraudulent and illicit gains secured by said Hous- 
ton, a sum of about $163,000, for which said Houston held in pledge 
about 4,370 shares of the said Florida Central Railroad stock, and 
the said $110,000 of Pensacola and Georgia and Tallahassee bonds, 
less $7,000 of said bonds which was never in truth delivered by said 
Houston, making the real amount of bonds so held by him in pledge 
from Littletield just $103,000. 

XIV. 

That your orator in the meantime having become advised of the 
fraudulent use and appropriation of its said money. as hereinbefore 
stated, made demand therefore in the early part of the vear 1870, 
when your orator learned the fact to be that said Swepson, Houston, 

and Littlefield had used and appropriated about $1,287,000 of 
591 your orator’s said money in the fraudulent adventures and 
purchases in the State of Florida, and your orator sub- 
sequently being advised that said Houston was in possession of said 
stock and bonds in the city of New York, seeking to make a forced 
sale of the same, instituted legal proceedings to prevent such sale, 
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and for that purpose instituted suit in the supreme court of the State 
of New York, on or about the 3d day of October, 1870, and obtained 
an injunction restraining the fraudulent acts and purpose of said 
Houston, when, to escape the jurisdiction of said court, said Hous- 
ton fled from the State of New York & never returned thereto, as 
your orator is advised and beli-ves to be true. 

XV. 

That subsequent thereto, and on or about the 12th day of April, 
1871, the said Littlefield paid, or caused to be paid, to the said 
Houston the said sum of $163,000, with interest thereon, being the 

amount agreed to be paid for said $110,000 of Pensacola and 
592 Georgia and Tallahassee Railroad bonds between said Hous- 

ton and Littlefield, entered into in or about the month of 
May, 1870, and m addition thereto a further sum of $5,000, which 
he, said Houston, arbitrarily imposed upon said Littlefield before he 
would surrender the said 4370 shares of stock and the said $110,000 
of Pensacola and Georgia and Tallahassee Railroad bonds, in the 
purchase of which said bonds at about thirty-five cents on the dol- 
lar and the sale thereof to said Littlefield at par, he, the said Hous- 
ton, made a profit of about $71,500, as hereinbefore stated, besides 
the sum of $5,000 arbitrarily added thereto, making in all about 
$179,600 received by said Houston from said Littlefield on or about 
the 12th day of April, 1871, as aforesaid. 

XVI. 

That notwithstanding the payment to said Houston by said Lit- 
tlefield of said large sum of money of $179,600 or thereabouts, as 
aforesaid, and which, being largely in excess of what was lawfully 
or justly due him, he, the said Houston, still refused to sur-ender 

and deliver to said Littlefield or to his order the said stock 
593 and bonds so belonging to your orator as aforesaid, but in- 

stead thereof arbitrarily and frauduluntly placed said stock 
and bonds in the possession of one Marianno 8S. Papy, who was the 
legal counsellor and adviser of him, the said Houston, directing the 
said Papy to hold said stock and bonds till he, said Houston, should 
be released and discharged from the said suit so brought by your 
orator against said Houston on or about the 3d day of October, 1870, 
to escape from and avoid which he, said Houston, fled from the 
State and city of New York with said stock and bonds in his pos- 
session, and until he, said Houston, should be released and dis- 
charged from a further suit brought against him, said Houston, by 
Lawrence P. Bayne, and a suit by L. P. Bayne & Co., and a suit by 
Henry J. Rogers, trustee, all of New York, and a further suit 
brought against said Houston by Thomas L. Clingman in the State- 
of New Jersey and Pennsylvania, as will better appear by the writ- 

ten aggreement placing said bonds and stock in the hands of 
594 said Papy, as signed by said Edward Houston and 8. W. 

Hopkins on the 12th day of April, 1871, and made part 
hereof, marked Exhibit C. | 
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XVII. 


That by the terms of said written agreement, Exhibit C last 
above mentioned, the said Papy was directed to hold said stock and 
bonds subject to the joint directions of the said Hopkins and Little- 
field, or to be delivered to said Hopkins when directed to do so by 

said Littlefield, or to be delivered to said Littlefield by the direction 


of said Hopkins, i in either of which contingencies the possession by 


said Papy of said stock and bonds, the said deed of hypothecation 
or trust, was to cease and termin: ite. 
XVIII. 

That at the time said stock and bonds so belonging to your ora- 
tor was by said deed of trust placed with said Papy on or about the 
12th day of April, 1871, hé agreed to hold the same subject to the 
conditions therein provided, and in consideration of his said agree- 
ment, he, the said Papv. on or about the 9th day of May, 1871, exe- 
cuted and delivered to said Hopkins and Littlefield a declaration of 

trust in the shape of a defeasance expressing the terms «& 
595 conditions upon which his said trust should cease, as will 
better. appear by a copy thereof, made part of this cross-bill, 
marked Exhibit D. 
XIX. 

But your orator states and charges the fact to be that said Hous- 
toun had no right whatever to impose, and that said Papy had no 
right to receive and hold, said certificates of stock and bonds, sub- 


ject to the conditions thus imposed upon it by said Houstoun and 


Papy, or either of them. That said conditions were imposed with- 
out the consent or approval of said Hopkins and Littlefield and was 
a fraud upon their rights as the trustees of your orator, & a fraud 
upon the right- of your orator as the owner of the stock represented 
by said certificates and of the said $103,000 of bonds of the said Pen- 
sacola and Georgia and Tallahassee Railroad Companies. That the 
imposing of said terms upon the delivery of said certificates and 
bonds was arbitrarily done by said Houstoun to make others stand 

responsible for and shield him from his own fraudulent acts 
596 and violations of law in his fraudulent dealings in said stock 

and bonds, to escape the consequence of which by imposing 
burdens and charges upon the property of others, wrongfully pro- 
cured and fraudulently retained in his possession. 

XX. 

That subsequent thereto and on the 14th day of June, 1872, the 
said S. W. Hopkins and Co., acting under and by virtue of the said 
deed of trust placing said certificates of stock and bonds with said 
Papy, so executed on the 12th day of April, 1871, as aforesaid, did 
execute, sign, seal, and deliver their deed of transfer and release of - 
their right, title, and interest in and to said stock and bonds to said 
Milton S. Littlefield, thus dives-ing themselves of all interest, right, 
and title in and to said certificates of stock and bonds, and contirm- 


ing and investing the same exclusively in said Littlefield, and di- 
rected and required said Papy to transfer and deliver the same to said 
Littlefield, or his order, as therein provided, as will better 5 gs by 


a copy of said deed of release and transfer so executed by said 


597 Hopkins and Co., made part hereof, marked Exhibit E. 


XXI. 


That by virtue of the deed of appointment, Exhibit E, so executed 
by said Hopkins and Co., the right to further direct the action of 
sald Papy as to tlre disposition of said stock and bonds, as provided 
in the said deed of the 12th of April, 1871, was vested in said Little- 
field, as aforesaid, who thereupon and under date of the 14th day of 
June, 1872, executed, or caused to be executed, his deed of convey- 
ance and appointment, transferring and vesting the custody and 
control of said stock and bonds in and to Henry J. Rogers, of the 
City of New York, for the purpose therein mentioned, as will better 
appear by a copy of said last-named transfer and conveyance, made 
part hereof, marked Exhibit F. 
XXII. 
Your orator further states, that said stocks and bonds, having been 
purchased with its money, so illegally and fraudulently appropriated 
by said Swepson and Houstoun, were at all times its property, 
598 ~ estate, and assetés, and that neither said Swepson, Honea. 
or Littlefield ever acquired, held, or possessed any right, title, 
or interest in or to the same, to the exclusion of the prior rights of 
your orator, and the said bonds and stock have ever since remained, 
and still are, in that condition as held or claimed by the executor 
of said Houstoun or the said T. Mayhew Cunningham, as will be 
hereinafter stated. 


XXIII. 


That said Rogers, immediately after receiving the assignment 
and transfer as trustee of said stock and bonds, notified said Hous- 
toun and Papy that he was authorized to receive and hold said 
stock and bonds in the place of him, said Papy, by joint & several 
appointments, orders, and directions of said Hopkins & Co. and Lit- 
tlefield, and demanded the surrender thereof to him, said Rogers, as 
will be shown by proof to this honorable court. 


XXIV. 


That said Houstoun, in order to prevent the delivery and transfer 
of said stock and bonds immediately after being advised of 

599 the assignment of said Hopkins & Co. and Littlefield to said 
Rogers of said stock and bonds, to wit, on or about the 17th day 

of July, 1872, caused a writ ne exeat to be issued pursuant toa bill for 
that purpose filed in the superior coust for Chatham county, Georgia, 
and served upon said Papy, forbidding his departure therefrom, fix- 
ing his bail at about one million one hundred and forty thousand 
dollars, which said Papy, not being able or disposed to give, sur- 
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rendered the possession of said stock and bonds, when the same were 
placed in the custody of the defendant, T. Mayhew Cunningham, 
where the same still remains, as your orator is' advised to be true. 
And your orator is also advised and_ believes it to be true that said 
stock & bonds were placed in the custody of said Cunningham on 
the 12th day of April, 1871, by said Houstoun at the time said for- 
mal assignment and deed of trust was executed to said Papy assum- 

ing to place said stock and bonds in his possession, which was 
600 in fact but nominal, as the same were there placed by the direc- 

tions of said Hloustoun with said Cunningham, and have 
ever since remained in his possession, and were in his possession at 
the time said writ of ne exeat was sued out, on about the said 17th 
day of July, 1872, as aforesaid. 

XXY. 

Your orator further stated that both said Houstoun and _ said 
Papy have, since the suing out of the said writ of ne exeat, both de- 
parted this life, and that since their death your orator, at great ex- 
pense and trouble to itself, notwithstanding it was under no legal or 
moral obligations so todo, but pursuant to a self-imposed agreement 
in that behalf entered imto, on or about the 18th day of December, 
1876, dismissed and released its said suit, in the city of New York, 
against said Houston, and caused to be released and dismissed the 
suit and all claims and cause of action on the part of L. P. Bayne 
and L. P. Bayne & Co., and IL. J. Rogers, trustee of the city of New 

York, against said Houstoun or his estate, and also caused 
601 said Clingman to execute such release as can be carried into 

effect without expense or burden to said Houstoun’s estate of 
his said Clingman’s judgment, obtained in Philadelphia, Pennsyl- 
Vania, against said Hloustown executors, thereby releasing all and 
several of the suits provided for and required to be released in said 
deed of trust, executed to said Papy on the 12th day of April, 1871, 
placing said stock and bonds with said Papy, as hereinbefore stated 
and set forth. 

NXVI. 

Your orator further states and charges the fact to be that notwith- 
standing the executing, procuring, and tendering the releases of said 
several causes of action aforesaid, thereby complying with the arbi- 
trary and illegal conditions imposed by said Houstoun on said stock 
and bonds after he had received said large sum of money, to wit, 
about $179,600, as aforesaid, his executors, the defendants, James P. 
S. Houstoun, Raymund Demere, James H. Johnston, and the said 

T. Mavhew Cunningham, refused to deliver and surrender to 
602 your orator the said certificates of stock and bonds hereinbe- 

fore mentioned, thereby rendering it necessary for your orator 
to appeal to the interposition of the honorable court. 


XXVIII. 


And your orator further states that by reason of the fiduc-ary re- 


ees. 


ae 
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lation to your orator of said Swepson, and by reason of the agence 
of said Edward Houstoun to and for said Swepson, will knowing his 
fiduciary relation to your orator, and by reason of the illegal and 
fraudulent use and appropriation by said Swepson and Houstoun, 
whereby the saic Houstoun, while acting as such agent, realized 
profits & gains to the amount of about $176,900, that all of said 
profits and gains enured to and in equity and good conscience be- 
long to your orator, and that the same is a debt justly due and 
oweing from the estate and executors of said Houstoun, for the re- 
covery of which, among other things, by the decree of this honor- 
able court, this cross-bill is filed. Wherefore, the premises consid- 
ered, and inasmuch as your orator is without relief except in a court 
° of equity, your orator prays that the United States writ of 
603 subpoena be issued, requiring the defendants, the said James 

P. S..Houstoun, Raymond Demere, and James H. Johnston 
and T. Mayhew Cunningham, to appear, and each upon their cor- 
poral oath full, true, and perfect answer make to all and singular 
the allegations of this cross-bill. : 

And as special relief your orator further pray- the the defendant, 
T. Mayhew Cunningham, may be required, adjudged, and decreed 
to surrender and deliver to your orator the said certificates repre- 
senting the said 4,370 shares of stock of the Florida Central Rail- 
road Company, and the said $103,000 of Pensacola and Georgia and 
Tallahassee Railroad bonds in the said deed of trust or conveyance 
to said Papy of the 12th day of April, 1871, as alleaged and set forth 
in the cross-bill. And that the defendants, the execution of said 
Houstoun, may be decreed and adjudged to have no right and title 
thereto. And your orator further prays, the premises considered, 
that the estate of said Edward Houston, deceased, and his execu- 

tors, the said James P. S. Houstoun,, Raymond Demere, and 
604. James H. Johnston, are justly indebted and obligated and 

hold in trust to the use of your orator the said sum of $179,600, 
being profits derived & received by said Houstoun in his: lifetime 
while acting as agent and fiduciary of your orator in the use and 
appropriation of its money, bonds, and assets, as hereinbefore stated, 
and that the same may be refer-ed to a master of this court to ascer- 
tain and state the amount thereof. 

And your orator prays for all general and special relief, together 


with the cost of this suit. , 
JOS. B. STEWART, 
Solicitor for Compl’ts. 


cm 


JNO. T. WALKER, 
Of Counsel. 


605  Unrrep States oF AMERICA, Northern District of Florida: 


Joseph B. Stewart, being duly sworn, says: That he is the attor- 
ney-in-fact of the Western Division of the Western North Carolina 
Railroad Company; that said company is a citizen of the State of 
North Carolina, having its business office and corporate seal at Ashe- 
ville, in said State, and that neither its president nor any of its 
27—155 


210 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 


officers are within the district, and therefore cannot subscribe to or 
certify to this cross-bill; that deponent has read the foregoing cross- 
bill and knows the contents thereof and the matter therein alleged ; 
that his knowledge is devided from the inspection of records and 
from information from intelligent and well advised sau-ces known to 
the department; that the matters stated within deponent’s own 
knowledge are true, and that the matters stated upon information 


he believes to be true. | 
JOS. B. STEWART, 
Attorney-in-fact for the W. D. W. N.C. R. R. Co. 


Subscribed and sworn to before me, this Ist day of June, 1878. 
PHILIP WALTER, Clerk. 


G06 [Exuipir A. 


Avucusta, 17th February, 1869. 
Col. Edward Houstoun, Tallahassee. 

DrAR Str: Your proposition to purchase at forty dollars per share 
in bills on New York at 30 per cent. to the stockholders of the 
Florida Cent. R. R. Co., their stock, was submitted to them yesterday 
and the parties as named in the enclosed lest have accepted your bid. 

The following persons were not present, but have no doubt they 
will also accept, of which I will notify you, viz: J.T. Miller, 30 shares ; 
C.F. McCay, cash’r, 60; and Wilkinson, 40. The stockholders in 
Charleston I will write to, naming your proposal, & it will be for 
them to notify you of their acceptance for} rejection. 

For those indicated named on the enclosed sheet as having ac- 
cepted your proposition, you will please forward me drafts for their 
respective amounts, and to their order and according to the arrange- 
ment. I will hold then serip until the payment of the draft, and 


will then transfer the stock as you may direct. R 
Respectfully, yours, 
(Signed) W. E. JACKSON. 
607 Exuiepit B. 


Edward Houston, Cr. 


1868. 
Oct. .. 16. Capttal Cook 2. 3 enc cntcundewisiwaes 65,000 
66 ‘< ‘6 a a ae eee 027,000 
1869. 
DERUOTS DO WER. ORT a ite kkk is bh dkiks dire ni 20,000 
© A a Bs RED — cro sca pnhnbkieils anwar 9,000 
s ae | eet enna Marcas. Sane CaN EN ES: 5,000 
© A> Gould; pres't...-.... .. ihn teas aaah causes 16,000 
1 “ Geo. & These. A. Dine’. 5 ek eS ceccuts 10,000 
" “ —Edw’d Thomas____-- .-- RS TREE ee MAES EET 2? 000 
. + ER Ee NED soins Succes Sie naopnk Main tice aa 10,000 


sé 6 John W. Walker_ tte ee eee ee ee ee ee 44,000 


AND EDWARD J. REED V8. WILLIAM D. BLOXHAM, &C., ET AL. 211 


“ DR. Wright... <os seen cee ee 


«  “. M, A. C. D, Autignae, Gu......--..-....- ~ 1,000 
“M.A. C. D. Autignae, Gu ....------- oe eenans 1,000 
6 SS GORE CURIE co oe wn ice en ee 15,000 
“ «John Craig, assignee... ---.-....-------- ---- 15,000 
CS Du SS i onc een ce Pen BNA Se ee 28 5,000 
6 A BL, OE onc, npn kpiealesiecue Maa 10,000 
_ «SOR. Be WO in ae cing i ach napa ce ese al 29,000 
. “ OW. Bh. JOGRBOR 0 on oo eel a eee 39,000 
. “ Augusta Factory 20.5 6 3. ancguasennecl eee 18,000 
Ce Ra vaccine aap oa ves cee 5,000 
‘SB, hs FER oe ec i alleles aia 4,000 
. “Thy We es cS one ck al keg actiene aoe alee 7,000 
" “ " 80B. MMNG een che aa 4,000 
© Gea We WR. cccan coi osc ienw Ge 1,000 
29 “ Edward Thomas.-.---._--.--- ss cdg ia een 8,000 
4 “ Henry Meeres a5 oo ee 5,000 
" “  W. W. Alexander. ......2-2-snccecssineinane eee 
608 Brought forw’d : 
1870. 
Oct. —. M.S. LatiieGeld 8.3 a 311,000 
pe J. hx BI ine woman dvianannaenebemenenee ---- 3,000 
747,000 
1870. 3 
Oct. il. By balance ... 0. ccc. pce ccewcaweneusee 423,000 
Dec. 9. By D..B. Waiket. «oon ncn cinta pees 2,000 
425,000 
Leaving a balance of, say, 4,210 shares. 
609 Edward Houstoun, Dr. : 
1868. 
Oct. - 17. Wik. datkeeGsucec cs wets - 10,000 00 
1869. 
Ap’l —. Geo. W. Swepson---.-------.---..------- 311,000 00 
Oct. 11. Di 8) Wee: ns es eee 3,000 00 
BelANGE. ooo bedi ean enue a 423,000 00 
747,000 00 
1870 
To G, B. FOmtet cen s 14 ctiieweed ae 1,000 00 
SOc Ms DE kiccindenuneeces Ficlets 1,000. 00 
“« C. W. Collins.................4..i... 7a 
“ P. ROWGR so nee 1,000 00 
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610 Exuisit C. 


Whereas by an arrangement made between Edward Houstoun 
and §. W. Hopkins, representing the firm of S. W. Hopkins & 
Co., it is agreed between them that the certificates of stock in the 
Florida Central Railroad Company held by said Houstoun, and 
standing in the names of the following-named persons, and for the 
following amounts and numbered as follows, be and are deposited 
with M. D. Papy, who is to hold the same, and not to be delivered 
by him to any person unless directed to do so by M. S. Littlefield 
and S. W. Hopkins jointly, or unless directed to be delivered to M.S. 
Littlefield by said 8. W. Hopkins, or to be delivered to S. W. Hop- 
kins by M.S. Littlefield, viz: 


} Shares. 
No. 40, in name of Edward Houstoun, for.......---------- 100 
cc 41, ¢é ¢é éé éé gS ea ne re ae a. Fe 100 
“ 49 « ‘6 rT rT ‘( ee a ae 100 
‘cc 43, éé 6é ce ‘c 66 see EN ee ee ee ew en Phe ee 100 
éé 44, ¢é ¢ ¢é ¢é 6é ne OSE T eee 100 
é 45, 66 - 66 ¢é 6“ 6“ a PORE, ee: 100 
éé 47, 6é 6é 6c, éé ¢é a OE ee PRL) EOL Pe 100 

cc 48, ¢é 6c cc éé 6é Oe er as os eek cS eee 100 
«Ae ; T rT rT ‘5 rT: , RR ae eae Se 100 
rT 51, rT; rT rT rT rT ge Desh MANY Rb a OLS 70) 
No. 50, in name of Edward Houstoun for. _.--__-__ 100 

611 No. 57, in name of Edwatd Houston, guardian for 
eV . DEO kink Sie a Eek seeeeh 70 

No. 58, in name of Edward Houstoun, guardian for Claudia 
I Givin ie hs Sannin Keke ewe be aide omega ck 70 
No. 59, in name of Jas. Houstoun _---_._-___.--__---_--_- 20 
a «| Beware eustene oa so kc. cS ce 30 
7 aS 4 BRRWOTG TROWOOE. ins on nce cde. tk 3,110 
4,370 


It is also agreed that the one hundred & three thousand dollars 
of the first-mortgage bonds of the Pensacola and Georgia R. R. Co., 
and of the Tallahassee R. R. Company, which said Houstoun has 
heretofore held as security for draft in his favor, given. by M. S. 
Littlefield, pres., &c., on S. W. Hopkins & Co., dated May 13th, 1870, 
be also deposited with M. D. Papy, to be devivered only on the terms 
and directions as declared with respect to the delivery of the said stock 
certificates aforesaid. 

It is agreed in addition that the delivery of said certificates and 
said bonds is not to be made to said Littlefield unless, in addition to 
the requirements aforesaid, the suit instituted in New York against 

said Edward Houstoun and others by the Western Division 
612. of the Western North Carolina Railroad Company, claiming 
the stock represented by said certificate No. 80, for three thou- 
sand one hundred and ten shares, and the suits brought against 
said Houstoun by T. L. Clingman in Pennsylvania and New Jersey, 


“218 


and by Rogers and Bayne and L. P. Bayne in New York, shall 
have been dismissed. , 

It is further agreed that the four drafts of George W. Swepson 
on M. 8. Littlefield, and amounting in the aggregate to the sum of 
one hundred and nine thousand one hundred and forty dollars, ex- 
clusive of the interest thereon, be likewise deposited with M. D. Papy, 
and are not to be delivered to said Littlefield unless and until directed 
to do so by said, S. W. Hopkins. 

Said Edward Houstoun has delivered to said S. W. Hopkins three 
certificates of stock of said Florida Central Railroad Company, one, 
No. 77, in name of James M. Baker, for ten shares, transfer-ed in 
blank by said Foster; and one, No. 82, in name of Edward Hous- 
toun, for twenty shares, transferred in blank, making together forty 

shares. The said certificates are delivered to said Hopkins 
613 in order that they may be transferred to enable persons to 

become directors in said Florida Central Railroad Company, 
but the same are to be held by whomsoever said Hopkins directs as 
part of the securities growing out of the advance made by said Hop- 
kins and Company to take up the drafts in favor of said Houstoun 
given by M.S. Littlefield, and new certificates in lieu thereof are 
likewise to be delivered to M. D. Papy, and are to be subject to the 
joint directions of said Hopkins & Littlefield, or either of them, in 
favor of the other,as prescribed in regard to the other certificates and 
bonds deposited with M. D. Papy as aforesaid. 
Witness our hands the 12th day of April, 1871. 

(Signed) EDWARD HOUSTOUN. 
S. W. HOPKINS. 
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614 | Exuisit D. 


I acknowledge to have deposited with me, by virtue of an agree- 
ment between Edward Houston & 8. M. Hopkins & Co., certificates 
of stock in the Florida Central Railroad Company, in the aggregate, 
calling for four thousand three hundred and seventy shares (4,370), 
and which certificates are numbered 40, 41, 42, 43, 44, 45, 47, 48, 
49, 50, 51, 57, 58, 59, 79, and 80; also one hundred and three thou- 
sand dollars of the first-mortgage bonds of the Pensacola & Georgia 
R. R. Company, & of the Tallahassee R. R.Co., which, by said agree- 
ment, are not to be delivered by me unless directed to do so by 
Milton S. Littlefield and S. W. Hopkins jointly, or unless directed 
to be delivered to M.S. Littlefield by said S. W. Hopkins, or directed to 
be delivered to S. W. Hopkins by M.S. Littlefield, and unless, in 
addition thereto, the suit instituted in New York against said Ed- 
ward Houstoun and others by the Western Division of the Western 
N. C. R. R. Co., and the suit brought against said Houstoun by T. 

L.Clingman in Pennsylvania and New Jersey, and by Rogers 
615 and Bayne and L. P. Bayne in N. Y., shall have been dis- 
missed. I also acknowledge to have been deposited with me, 
by virtue of the agreement aforesaid, four drafts of George W. Swep- 
son, on M.S. Littletield, accepted by said Littlefield, amounting in the 
aggregate to the sum of $109,140, exclusive of interest thereto, and 


. 
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which are not to be delivered to said M.S. Littlefield unless and 
until directed to do so by said S. W. Hopkins. 
May 9th, 1871. 
(Signed) M. D. PAPY. 


616 EXHIBIT E. 


We, Sidney W. Hopkins, Frank H. Collins, & Robert J. Carpenter, 
copartners, comprising the late firm of S. W. Hopkins & Company, 
mentioned in the foregoing acknowledgement or agreement, In con- 
sideration of one dollar and other considerations to us paid by Milton 
S. Littlefield therein mentioned, the receipt of which is hereby ac- 
knowledge-, hereby assign, release, and set over to the said Milton S. 
Littlefield all and singular the rights and titles and interest which 
we acquired under and by virtue of the said acknowledgment or 
agreement, and under and by virtue of the agreement therein men- 
tioned between Edward Houstoun and S. W. Hopkins & Co., of, in, 
and to the four thousand three hundred and seventy shares of the 
stock of the Florida Central R. R. Company, and of, in, and to the 
certificate thereof, & also of, in, & to the one hundred & three thou- 
sand dollars of the 1st m’g’t. bonds, also mentioned in the said ac- 
knowledgement and agreement; and we do hereby direct M. D. Papy 

to deliver all the said certificates of stock and all of the said 
617 mortgage bonds to the said Littlefield or order upon the dis- 

continuance and dismissal of the suit mentioned in the said 
acknowledgment. And the said Sidney W. Hopkins hereby, in con- 
sideration aforesaid, directs the said Papy to deliver to the said 
Littlefield or order the four drafts, amounting in the aggregate to 
one hundred and nine thousand one hundred and forty dollars, 
mentioned in the said acknowledgment. 

In interest whereof we have hereunto set our hands «& seals, this 
14th day of June, 1872. 


(Signed) S. W. HOPKINS & CO,  [SEAL. 
S. W. HOPKINS, a 
FRANK H. COLLINS, SEAL. | j 
By CHAS. H. COLLINS, Att’y. 
R. S. CARPENTER. [SEAL. ] 
618 ExuiBir F. 


In consideration of one dollar to me in hand paid by L. P. Bayne 
& L. P. Bayne & Co., Lagree that Henry J. Rogers shall hold in 
trust for said parties the within instrument hereto arnexed, to wit, 
the receipt of M. D. Papy and the transfer of S. W. Hopkins & Co. ; 
said writings and all the stock, securities, rights, equities, powers, 
specified and proivded for therein, shall be and hereby, are vesied 
in said Rogers to secure payment to L. P. Bayne and L. P. Bayne a 
& Co. of the amount of their said claims against M.S. Littlefield 
and the Jacksonville, Pensacola & Mobile Railroad Company as this 
day adjusted; and the said Rogers is hereby authorized in further- 
ance of said purpose to demand possession from said Papy all of the 
stock and securities referred to in said Papy’s receipt in accordance 


with the terms of said receipt, and in compliance with said terms 
said Papy shall surrender said stock and securities to said Rogers. 
Said stock and securities and said receipts of said Papy shall not be 
delivered over to said Littlefield’s order until the terms of this in- 
strument shall have been complied with, nor until the condi- 
619 tion provided for in said Papy’s receipt shall have been com- 
plied with. 
Witness my hand and seal, at New York, this 18th day of June, 


1872. 
(Signed) M. 8S. LITTLEFIELD. 
C. L. CHASE, 
Att’y-in- Fact. 


620 [Endorsed :] U.S. circuit court, northern dist. of Fla. 33. 
Robert J. Washington vs. The Fl’a Cent. R. R. Co., The 
Western Div. of the Western N. C.R. R. Co. ef al. Separate answer 


and cross-bill of the West’n Div. of the Western North Carolina R. 


R. Co. Filed June ist, 1878. P. Walter, clerk.. 


621 United States Circuit Court, 5th Circuit and Northern Dis- 
trict of Florida. In Equity. 


The answer of the Florida Central Railroad Company, a body cor- 
porate, created by the State of Florida to the bill of complaint 
filed. in name of Robert J. Washington, as a citizen of the State 
of Virgini~, against said Florida Central R. R. Company and 
others. 


These defendants, saving and reserving now and at all times here- 
after, all beneft of advantage and exception which can or may be 
had or taken to the many errors and uncertainties and others im- 
perfections in the complainant’s bill of complaint contained, and in- 
sisting that there is no equity in the bill entitling the complainant 
to the relief therein prayed against this defendant, this defendant, 
nevertheless, for answer unto so much of said bill as it is advised 
it is in anywise material for it to answer unto, answering, says: 

Ist. The directors of the Florida Central Railroad Company 
622 areas follows: Edward M. L’Engle, Edward Lewis, B. Will- 
iams, P. Houstoun, R. H. Gamble, C. E. Dyke, Sr., R. Walker, 
C. A. Cowgin, and Geo. W. Betton, and it appears from the records 
of said company that at a stockholders’ meeting, held at Tallahassee, 
Florida, April 16th, 1875, an election of directors was had, and the 
aforesaid persons were elected directors, and it further appears from 
the records of said company that at a meeting of the directors of said 
company, held on the said sixteenth day of April, B. Williams, P 
Houstoun, Edward Lewis, C. E. Dyke, Sr., R. Walker, and C. A. Caw- 
gill were present, and elected an executive committee to manage the 
affairs of the company, and the following persons were elected said 
board or committee: R. Waiker, chairman; C. E. Dyke, Sr., P. Hous- 
toun, and C. A. Cowgill, and that Jas. L. Taylor was elected secre- 
tary and treasurer of the company. 
2nd. The said directors were elected on the said sixteenth day of 
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April, A. D. 1875, as appears by said records, and the following per- 

sons, as representing a majority of the stock of said company, 
623 are represented by said record to have been and were in fact 
. present, to wit: B. Williams, M. L. Littlefield, P. Houstoun, 
C. E. Dyke, Sr., Edward Lewis, C. A. Cowgill, R. Walker, as repre- 
senting themsel v es, and James L, Taylor, as proxy for the Executors 
of Edward Houstoun. 

All such persons, this defendant is informed and believes, voted 
said stock, as appears by said record, as representing themselves, ex- 
cept Jas. L. Taylor, who, as aforesaid, represented the Executors of 
Edward Houstoun, deceased, by proxy, and Edward Lewis, who in 
fact represented the children of F. H. Flagg. 

No election of directors has since taken place, to the best of the 
knowledge, intormation, and belief of this defendant. 

This defendant is informed and believes that at such ineeting the 
said Jas. L. Taylor voted three thousand one hundred and two shares: 
M.S. Littlefield, four hundred and forty shares; C. EK. Dyke, Sr., ten 
shares; P. Houstoun, ten shares, and Edward Lewis, fifty shares ; 
R. Walker, ten shares, making an aggregate of three thousand six 
hundred and fifty shares. 

3d. In whose name the aforesaid stock represented by the 
624 aforesaid persons voting or present at said stockholders’ meet- 
ing stood on the books of the company, or what changes have 
since been made, this defendant is unable to say, as the register book 
of stock or book of transfer of stock has been lost or misplaced, and 
the same has not been found, but this defendant believes that a 
majority of the whole stock of said company stood in the name of 
Mdward Houstoun on the books of said company, and that the other 
persons so voting stock at said meeting of stockholders were author- 
ized to vote the said stock voted by the same as legal holders thereof. 
This defendant cannot answer fully or accurate ly upon the subject 
of how the stock stood or stands, or as to transfers of the same, until 
such book or books are found. He 1s informed and believes that no 
transfers of stock have been made upon the books of the company 
since said election. And, having this fully answered, defendant 
prays hence to be dismissed, with reasonable costs. 
GEORGE P. RANEY, 
Atty for F.C. R. Rk. Co. 


625 Srate or Fioripa, Leon County: 


Personally appeared Edward Lewis,'a director of the Fl’a Central 
R. R., who, being duly sworn, says that the statements made in the 
above answer are true, except those made on information & belief, 
and these he believes totel-y true. 

EDWARD LEWIS. 

Sworn to & acknowledge- before me, this April 30th, 1876. 

JAMES D. WESTCOD, Jr., 
Justice Supreme Court of Florida. 
626 [Endorsed :] Cireuit court U.S., n’r. dist. Florida. 9. Rob- 
ert J. Washington vs. Fl’a C. R. R. Co. ef al. Answer Fl’a C. 
R. R. Co. Filed this 1st of May, 1876. Philip Walter, clerk. 
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627 United States Circuit Court, Northern District of Florida. 


Rosert J. WASHINGTON 
| : v8. 
THe FrLoripaA CENTRAL RAILROAD Company ef al. 


And now comes the defendant, Lawrence P. Bayne, and the West- 
ern Division of the Western North Carolina Railroad Company, 
and, upon motion of their counsel, Joseph B. Stewart, and by mu- 
tual consent of parties, leave is given to withdraw the answer of the 
said defendants in this cause, and to strike out and eliminate there- 
from such parts as are embraced in the exceptions filed by the com- 
plainant as scandalous and impertinent, with leave to refile the same 
when so purged of such exceptionable matter and statements speci- 
fied in the complain-t’s exceptions, and any further matters tend- 
ing to reflect upon the integrity and bona fides of the complainant’s 
counsel, E. M. L’Engle, Esq., in the prosecution of this suit; all of 

which is, by leave, withdrawn from the issues involved in 
628 this cause; and, upon like motion and consent, leave is 

granted to withdraw the cross-bill of the Western Division of 
the Western North Carolina Railroad Company filed in this cause 
upon like exceptions and for like purposes, and with leave to refile 
the same when purged of all exceptionable allegations and charges 
involving the complainant or his counsel, E. M. L’Engle, Esq’r, and 
the defendant, Edward Houston, as to all matters embraced within 
the exceptions above stated. 

Jacksonville, Dec. 20th, 1876. 

JOS. W. LACK, 
U. S. Dist. Judge. 


629 [Endorsed :] U.S. circuit court, northern dist. of Fl’a. 19. 

Robert J. Washington vs. The Florida Central Railroad Com- 
pany etal. Motion & leave to withdraw answers & cross-bill, purge 
and refile the same. Filed Dec. 20th, 1876. Philip Walter, clerk. 
Jos. B. Stewart, solicitor. . 


330 United States Circuit Court, 5th Circuit, Northern District of 
Florida. 


Ropert J. WASHINGTON | 
US. 
Tue WestERN Nort CAROLINA RAILROAD CoMPANy e€ al. 


and 


Tur WeEsTERN NortTH CAROLINA RAILROAD CoMPANY et al. 
VS. 
RosBert J. WASHINGTON ef al. 


It is ordered that the order heretofore made directing the executors 
of the estate of Edward Houston, deceased, and T. Mayhew Cunning- 
ham, special bailee to deliver unto the registry of this court the cer- 
tificates representing the stock of the Florida Central Railroad Com- 
pany, mentioned in the deed of trust executed by said Edward Hous- 
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ton and S. W. Hopkins to M. D. Papy, dated the 12th day of April, 

1871, and which order was returnable into this court, or that cause 

be shown unto the contrary on or before the first Monday of July, 

1879, be and the same is hereby continued, subject to the further 

| order of this court. 

63 THOMAS SETTLE, Judge. 
Dated July Sth, 1879. 


652 [ Endorsed:] United States circuit court, fifth judicial cir- 
cult, northern district Florida. Robert J. Washington vs. 
The Western North Carolina Railroad Company e al., and The 
Western North Carolina Railroad Company et al. vs. Robert J. 
Washington ef al. Order extending order directing executors of 
Kdward Houston to deliver into this court certificates of stock. 


633 United States Cireuit Court for the Northern District of Flor- 
ida. In Equity. 


Ropert J. WASHINGTON 
Us. 
THe Froripa CENTRAL RAILROAD COMPANY et al. 


To the clerk of the court: 
Please to enter an order dismissing the above-entitle- cause. 
EK. M. LPENGLE, 
Complainant’s Counsal. 
Dec. 23d, 1881. 


63: [Endorsed:] U.S. circuit court for the northern district of 

Florida. In equity. Robert J. Washington vs. The Florida 
Central Rail- Co. ef al. Pree. for entry of order of dismissal. Filed 
January 20th, 1882. Philip Walter, clerk. 


635 In the Circuit Court of the United States for the Northern 
District of Florida. 


Ropert.J. WASHINGTON 
US. 
THe FLroripa CENTRAL RAILROAD ComMPaANyY ef al. 


The clerk of this court will please enter the appearance of Law- 
renee P. Bayne as defendant in this cause, by myself as his solicitor. 
Dated New York, February 29, 1876. : 
J. B. STEWART. 
636 [Endorsed :] U.S. eireuit court, northern district of Flor- 
ida. Robert J. Washington vs. The Florida Central Railroad 
Company et al. 8. Appearance of Lawrence P. Bayne. Jos. B. 
Stewart, solicitor. Filed this 6th d’y of Me’h, 1876. Philip Walter, 
clerk. 
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of the United States, Northern Division 
of Florida. 


637 Inthe Circuit 


Rospert J. WASHINGTON 
vs. Orie} 
rs riginal Bill. 
THe WEsTERN, NoRTH CAROLINA RAILROAD Com- ginal Bil 
PANY, and others, . 


and 


THe WeEsTERN, NortH CAROLINA RaAtLrRoapD Con- ) 
PANY | 
v8. 

Ropert J. WasHrncton, RaymMonp H. DEMERE, 
James P. S. Houston, James H. Johnston, Execu- Cc Bill 
tor of Edward Houston, deceased ; T. Mayhew [{ oT 
Cunningham, Aaron Barnett, Milton S. Littlefield, 
The Florida Central Railroad Company, The Jack- 
sonville, Pensacola, and Mobile Railroad Com- 
pany. 7 J 


It appearing, from the affidavit of Joseph B. Stewart, solicitor for 
the Western, North Carolina Company, that all and several the 

638 suits mentioned in the assignment made by the late Edward 
Houston to M. D. Papy, dated the 12th day of April, 1871, 
conveying the said certificates representing the said 4,370 shares of 
stock of the Florida Railroad Company, for the purpose in said deed 
of trust mentioned, have been fully complied with by the dismissal 
of the suit instituted in New York against said Edward Houston, 
and others, by the Western Division of the Western North Carolina 
Company, claiming said stock and the dismissal of the suits brought 
against said Houston by T. 8S. Clingman, tn Pennsylvania and New 
Jersey, and by Rodgers and Bayne and L. P. Bayne, in New York, 
as required by the provisions of said trust, and that the holding of 
said certificates by T. Mayhew Cunningham is no longer necessary 
to protect or enforce the object of said trust, but should be hence- 
forth discharged therefrom. It-is, therefore, in consideration thereof, 
now by the court ordered that the defendents to said cross-bill, 
Raymond H. Demere, James P.S. Houston, and James H. Johnston, 
executors of the late Edward Houston, and T. Mayhew Cunning- 
ham, special bailee under said trust, do, on or before the 

639 first Monday in July, 1879, bring the said certificates repre- 
senting the said 4,370 shares of stock of the Florida Central 
Railroad Company, in the said deed of trust from said Houston to 
said Papy, dated the 12th day of April, 1871, mentioned, and daposit 
the same in this court, subject to such further order as may his fecal 
and just in the premises, or show good and sufficient cause to the 
contrary, if any, they are able to show. And it is further ordered 
that upon the delivery of said certificates of stock into the court, as 
herein directed, that the estate of the said Edward Houston, de- 
ceased, and the defendents, Raymond H. Demere, James P. 8. Hous- 
ton, and James H. Johnston, the executors thereof, are forever and 
henceforth discharged and rel-ved from any and all claims and de- 
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mands on the part of the Western Division of the Western North 
Carolina Railroad Company, or its successor in interest, the Western 
North Carolina Railroad Company, and that any and all suits pend- 
ing against the said estate, or said executors, shall be entered, satis- 
fied, & discharged of record in this court. 
Jacksonville, June 30, 1879. | 
THOMAS SETTLE, Judge. 


640 [Endorsed :] U.S. circuit court. Robert J. Washington vs. 

The Western North Carolina R. R. Co., The Florida Central 
R. R. Co., e¢ al., and The Western North Carolina R. R. Co. vs. Robert 
J. Washington et al. Order directing the executors of Houston to 
bring & file in court certain certificates of stock of the Florida 


Central R. R. Co. Filed July Ist, 1879. Philip Walter, clerk. 
641. Inthe U.S. Cireuit [Court], Northern District of Florida. 


Ropert J. WASHINGTON 
vs. | 
THe FLoripa CENTRAL RAILROAD Co. et al. 


It is ordered that the order allowing the Western Division of the 
Western North Carolina’ Railroad Company to withdraw its answer 
and cross-bill in this cause and refile the same be, and the same is 
hereby, so amended and modified as to allow, and leave is given, 
the said Western Division of the Western North Carolina Railroad 
Company —refile its answer,and to file a cross-bill against the defend- 
ant, ‘T. Mayhew Cunningham, within twenty days from the date of 
this order, without prejudice to any existing rights. 

May 18, 1878. 

THOMAS SETTLE, Judge. 


(Endorsed :] R. J. Washington vs. F. C. R. R. Co. et al. Order 
allowing notice-of W. N.C. R. R. Co. to refile its answer and file 
cross-bill against Cunningham within 20 days without prejudice to 
any existing rights. May 15, 1878. 


642 Inthe Circuit Court, Fifth Cireuit of the United States, North- 
ern District of Florida. In Equity. 


Rozsert J. WAsHINGTON 
US. 

THE FLroripa CENTRAL RAILROAD CoMPANY, THE WESTERN Division 
of the Western North Carolina Railroad Company, Lawrence P. 
Bayne, Henry J. Rogers, Thomas L. Clingman; Fanny S. Papy, 
as Executrix of the last will and testament of Mariano D. Papy, 
deceased ; Raymond M. Demere, James H. Johnston, and James 
P.S. Houstoun, as Executors of the last will and testament of 
Kdward Houstoun, deceased, and F. Mayhew Cunningham. 


Now came the complainant, by E. M. L’Engle, his counsel, and 
moved the court for the appointment of a trustee or trustees in the 
place of Mariano D. Papy, deceased, to hold the shares of capital 
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stock in the Florida Central Railroad Company mentioned in the 
bill. And camealso the defendants, The Western Division of the West- 
ern North Carolina Railroad Company, Thomas T. Clingman, 
643 Lawrence P. Bayne, and Henry J. Rogers, by Joseph B. Stew- 
art, their attorney, and consented to the granting of the said 
motion. And came also the defendants, Fanny S. Papy, as executrix 
of the last will and testament of Mariano D. Papy, deceased, and the 
Florida Central Railroad Company, and made no objection to the 
granting of the said motion. And came also the defendants, Ray- 
mond M. Demere, James H. Johnston, and James P. S. Houstoun, 
as executors of the last will and testament of Edward Houstoun, de- 
ceased, and James P. 8. Houstoun in his own right,and T. Mayhew 
Cunningham, who had made defaults, and after argument of counsel 
and consideration of the court, it is decreed and adjudged that 
Mariano D. Papy was in his lifetime the trustee of the four thousand 
three hundred and seventy shares of capital stock in the Florida 
Central Railroad Company, described as follows, that is to say : 

100 shares of said stock, embraced in certificate No. 40, standing 
in the name of Edward Houstoun. 

100 shares of said stock, embraced in certificate numbered 41, 

standing in the name of Edward Houstoun. 
644 100 shares of said stock, embraced in certificate numbered 
42, standing in the name of Edward Houstoun. 

100 shares of said stock, embraced in certificate numbered 48, 
standing in the name of Edward Houstoun. 

100 shares of said stock, embraced in certificate numbered 44, 
standing in the name of Edward Houstoun. 

100 shares of said stock, embraced in certificate numbered 45, 
standing in the name of Edward Houstoun. 

100 shares of said stock, embraced in certificate numbered 47, 
standing in the name of Edward Houstoun. 

100 shares of said stock, embraced in certificate numbered 48, 
standing in the name of Edward Houstoun. | 

100 shares of said stock, embraced in certificate numbered 49, 
standing in the name of Edward Houstoun. 

100 shares of said stock, embraced in certificate numbered 50, 
standing in the name of Edward Honstoun. 

70 shares of said stock, embraced in certificate numbered 51, 
standing in the name of Edward Houstoun. 

70. shares of said stock, embraced in certificate numbered 57, 
645 standing in the name of Edward Houstoun, guardian of Eliza 
Houstoun. 

70 shares of said stock, embraced in certificate numbered. 58, 
standing in the name of Edward Houstoun, guardian of Claudia 
Houstoun. | 

20 shares of said stock, embraced in certificate numbered 59, 
standing in the name of Jas. P. S. Houstoun. 

30 shares of said stock, embraced in certificate numbered 79, 
standing in the name of Edward Houstoun. 

3,110 shares of said stock, embraced in certificate numbered 80, 
standing in the name of Edward Houstoun. 
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- Four thousand three hundred and seventy shares of said stock. 

It is further decreed that said trust still subsists for the purposes 
set forth in the indenture creating it,.and for the further purposes 
of this suit, and that the office of trustee has been made vacant by 
the death of the said Mariano D. Papvy. 

It is therefore further ordered and decreed that A. Doggett, Es- 
quire, of the city of Jacksonville, in Duval county, State of Florida, 

be, and he is hereby, appointed trustee of the said four thou- 
646 sand three hundred and seventy shares of the capital stock of 

the Florida Central Railroad Company, in the place and stead 
of the said Mariano D. Papy, to hold the same upon the trusts de- 
clared in this indenture mentioned in the bill of complaint in this 
cause, Whereby the said trust was created, and the said Mariano D. 
Papy appointed trustee. And further, to hold the same for the pur- 
poses of this suit, and until the further order of this court, and sub- 
jeet to the orders and decrees of Judge Woods in this behalf. 

It is further ordered that the decrees pro confesso heretofore taken 
against the defendants, James P.S. Houstoun, taymond M. Demere, 
and James H. Johnston, as executors of the last will and testament 
of Edward Houstoun, deceased, and against James P. 8. Houstoun, 
in bis own right, and against T. Mayhew Cunningham, be opened, 
and that the said defendants be allowed to answer the said bill by 
the rule day of June, 1877, on the following terms, and not other- 
wise, that 1s to say, that the said defendants file in this cause, with 

the clerk of this court, the above-mentioned certificates of 
647 — shares of said capital stock which were taken from the posses- 
sion of the trustee, Mariana D. Papy, at the suit of Edward 
Houstoun, deceased, as set forth in the bill filed in this cause. 
THOMAS SETTLE, Judge. 


[Indorsed:] Filed May 7th, 1877. P. Walter, clerk. 


648 In the United States Cireuit Court, Fifth Circuit, Northern 
District of Florida. In Equity. 


To the honorable the Judge of said court: 

Robert J. Washington, of Westmoreland county, of the State of 
Virginia, a citizen of the State of Virginia, brings this his bill of 
complaint against the Jacksonville, Pensacola, and Mobile Railroad 
Company, a corporation created by the Legislature of the State of 
Florida, having its having its principle — of business in the northern 
district thereof, a citizen of the State of Florida, Fanny 8. Papy, of 
Tallahassee, Florida, as executor of the last will and testament of 
Marianna D. Papy, deceased, a citizen of the State of Florida, Ray- 
mond M. Demere, James H. Johnson, and James P. S. Houstoun, of 
Savannah, Georgia, as executors of the last will and testament of 
Kdward Houstoun, deceased, citizens of the State of Georgia, J. May- 

hew Cunningham, of Savannah, Ga., a citizen of the State of 
649 Georgia, Thomas L. Clingman, of Asheville, N. C., a citizen of 
the State [of] North Carolina, the Western Division of the 
Western North Carolina Railroad Company, a corporation created 
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by and existing in the State of North Carolina, a citizen of the State 
of North Carolina, and Henry J. Rogers and Laurence P. Bayne, of 
New York city and State, citizens of the State of New York. And 
thereupon your orator complains and szys: 

That on the 15th dav of Nov., 1872, one, J. H. Miller, an executor 
creditor of Milton S. Littlefield, exhibilated in this court his bill of 
complaint in behalf of himself and of all others in like relation to 
said Littlefield to subject to sale for the payment of such executor’s 
debts the property which might be discovered of said Littlefield, 
and especially certain railroad bonds hereafter more particularly 
described. 

That on the 2nd of December, 1873, a final decree was rendered 
in said cause, a copy of which is hereto attached and prayed to be 

taken as a part of this bill, and is marked Exhibit A. The 
650 the decree recognized and sustained the trust set up by answer 

of M. D. Papy, one of the defendents to said bill, which trust 
is hereafter set forth. 

That on the 6th day of January, 1875, F. P. Fleming was ap- 
pointed master of said court to carry the said decree into effect im 
the place of the master therein named, who had died. 

That on the 2nd day of August, 1875, said special master offered 
at public sale, as the property of Milton 8. Littlefield, the bonds 
hereafter described, and sold all the interest of said Littlefield 
therein under authority of said decree, and that your orator became 
the purchaser thereot. | 

That said special master made his report of said sale to this court, 
and filed the same in the clerk’s office on the 26th day of August, 
1875. 

That no exceptions thereto were filed, and that on the rule day of 
October, 1875, the said report stood conconfirmed according to the 
practice of this court. 

That the bonds so purchased by your orator are described as fol- 
lows: 

Schedule of bonds of the Pensacola and Georgia Railroad 
651 ,. Company and of the Tallahassee Railroad Company, sold by 
F. P. Fleming, the special master above mentioned, viz., bonds 
of the Pensacola and Georgia Railroad Company, issued under au- 
uthority of the Internal Improvement Act of the State of Florida, 
numbered 171, 172, 173, 174, 175, 176, 182, 183, 184, 185, 186, 187, 
188, 189, 190, 191, 192, 193, 194, each for $1,000, with interest cou- 
pons from July Ist, 1869, attached thereto; 6, 36, 37, 38, 39, 40, 41, 
42, 43, 44, 45, 46, 47, 48, 49, 50, 52, 53, 54, 55, 56, 262, 69, 70, 74, 
78, 79, 80, 82, 83, 85, 86, 87, 88, 89, 90, 91, 92,101, 105, 106, 107, 108, 
134, 135, 136, 137, 138, 144, 145, 258, 259, 260, 261, 263, 264, 265, 266, 
281, 75, 82, of another series; 84, of another series; 83, of another 
series; 312, 313, 313, 314, 315, 316, 317, 318, 319, 320, 321, 3438, 363, 
364, each for one thousand dollars, with interest coupons attached 
thereto from July 1st, A. D. 1870; 34, for five hundred dollars, with 
interest coupons from July 1st, 1870, attached thereto. 

And bonds of the Tallahassee Railroad Company, issued 
652 under authority of the Internal Improvement Act of the State 
of Florida, numbered as follows, viz., 2, 3, 4, 5, 6, 7, 8, 9, 10, 
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11, 12, 15, 14, 15, 16, 17, 18, 19, 20, 51, for one hundred dollars each, 
with coupons from July Ist, 1870, atiached thereto; 56, 89, 90, 212, 
245, 203, 254, 255, 256, each ‘for five hundred dollars, with interest 
coupons from jaly Ist, 1870, attached. thereto. 

That on the 15th day of May, 1870, the said Miiton S. Littlefield 
purehs ised from Edward Houstoun the bonds, amounting at par 

alue to $103,000, of the Pensacola and Georgia Railroad Company 
and of the Tallahassee Railroad Company, mentioned in the forego- 
ing schedule. The purchase of other property was included in the 
same transaction, and a portion of the purechase-money of the said 
bonds and other property was paid and credit obtained for the re- 
mainder. 

To secure the payment of this deferred portion of the purchase- 
money all of said bonds, which were payable to bearer, were left with 

said Houstoun. 
68 The purchase of said bonds and other property and the de- 
posit thereof of as above stated were evidenced. by a written 
agreement, of which a copy is hereto attached, marked Exhibit B, 
(65, X 4) of this court, in a cause then depending herein, but no longer 
defended, when the said bonds still remain. 

That said Edward Houston died on the —— day of , 1875, 
and that Raymond M. Demere, James 8. Johnsen, and James P.S 
Houstoun, defendants hereto, are the executors of his last will ina 
testament, duly qualified. 

That said Marianna D. Papy died on the day of July, 1875, 
and that the defendant, Fanny S. Papy, is the executrix of his last 
will and testament, and has duly qualified. 

That in August and September, 1870, while the said bonds and 
other property were In the actu: al custody of said Edward Hous- 
toun, suits were instituted against the said Milton S. Littlefield by 
the defendants, Henry J. Rogers and Lawrence P. Bayne, in the 
State of New York, and by the defendent, Thomas L. Cingman, in 
the State- of New Jersey and Pennsylvania, claiming to be creditors 

of said Littlefield. : 
654 That afterwards,on the 12th day of April, 1871, the said Mil- 

ton S. Littlefield paid to Edward Houstoun the full: amount of the 
deferred payments due on the said purchase of bonds and other prop- 
erty, and that thereupon the said Edward Houstoun delivered the 
said bonds and other property to Marianna D. Papy, as a trustee, 
who was to hold them for the purposes specified in the instrument 
creating said trust,a copy whereof 1s hereto attached, marked C, and 
prayed to be taken as a part of this bill as fully as if the said writ- 
ing were here set out, and the said Papy accepted said trust. 

That afterwards the said Houston filed in the superior court of 
Chatham county, Georgia, his bill in equity against the said M. D. 
Papy, who was then within the jurisdiction of said court, and had 

said bonds and other property with him, praying a writ of ne exeat 
directed to the said Papy, restraining him from removing the said 
bonds and other property from the jurisdiction of the said. court 
wherein the said bonds and property then were. 
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That said Papy was arrested by the sheriff of said county 

655 under said proceeding, and having refused to replevy the 

pees of which he was such trustee, the said court ordered 

that it be delivered to T. Mayhew Cunningham, one of these defend- 

ants, to be by him safely kept, subject to une further order of said 

court, and that thereup- said Papy be discharged from arrest, which 

was accordingly done; and said Papy surrendered all of said bonds 
and other property. 

That afterwards, about the — day of , 187-, the said bonds 
were by Henry R. Jackson, Esq., the attorney-at-law of Edward 
Houstoun and T. Mayhew Cunningham, aforesaid, removed from the 
jurisdiction of the superior court of Chatham county, Georgia, and 
were brought within the jurisdiction of this court, and were filed in 
this court with A. Doggett, Esq.,a master of this court, in a cause 

then depending herein, but no longer, when the said¢ bonds 
656 still remain, and process of garnishment were at the sev- 

eral instances issued in said suits directed to said Houstoun, 
seeking to discover and subject to the payments of these claims prop- 
erty belonging to said Littlefield which might be in the hands of 
said Houstoun. | 3 

That no service was, as your orator is informed, ever made on the 
said Littlefield in — of said said suits, and that no service was ever 
made upon said Houstoun of said writs of garnishment in the suits 
of Rogers and: Bayne, but that he was served in New Jersey and 
Pennsylvania with writs of garnishments issued against him at 
the instance of said Clingman in his said action against said Little- 
field. , | 
That in October, 1870, the defendent, The Western Division of 
the Western North Carolina Railroad Company, instituted its action 
in a court of the State of New York against said Edward Houstoun 

and others, claiming therein, as your orator is informed, to 
657 be the owner of said bonds and other property, on the ground 

that said bonds and other property had been purchased and 
paid for with its money. Your orator is not positively informed 
whether any service was ever made upon said Houstoun in this suit, 
but he believes and charges that it — not. But whether service was 
effected or not, your orator charges that no liability “could possibly 
attach to said Houstoun, nor could any relief be given to said com- 
plainting corporation by said proceedings. 

Your orator says further that the suit above mentioned of Henry 
J. Rogers, Lawrence P. Bayne, Thomas L. Clingman, and The West- 
ern Division of the Western North Carolina Railroad Comipany are 
the same suits mentioned in Exhibit C hereto. 

That there is no person legally invested with undisputed author- 
ity to have the custody and represent as owner the said $103,000 of 
bonds or any portion of them, although the executors of the said 

Edward Houstoun, who have been already named, and 
658 Fanny S. Papy, executrix of M. D. Papy, deceased, and T. 
Mayhew Cunningham aforesaid, and the said Thomas L. 
Clingman and Lawrence P. Bayne and Henry J. Rogers and the 
Jacksonville, Pensacola and Mobile Railroad Company, as your 
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orator is informed, all claim interests there-n or claim interest 
therein or claim to be the owners thereof severally and respectfully 
as your orator is informed. 

To the end, therefore, that the said defendents may, if they can, 
shew why your orator should not have the relief humbly prayed 
and may upon their several oaths true answers make to the matters 
herein set forth or to such of said matters as they may severally be 
interested in; 

And that your orator may be decreed to is the legal and equita- 
ble owner of said bonds, and that all other claimants thereof or of 
interests who are defendents. hereto or who may become defendents 
may be injoined from asserting anv claim or interest to or in 
said bonds unless they set forth and substantiate the same in 
the suit ; 

And that until/ the matters herein complained of shall be deter- 
mined a trustee or master may be appointed to have the custody of 
said bonds: 

And that your orator may have such other relief as may be just 
and equatable: 

May it please your honor to grant unto your orator the 
writ of subpeena of the United States diree-d to the Jackson- 
ville, Pensacola and Mobile Railroad Company and to the said Ray- 
mond McDemen, James P. 8. Houstoun, James H. Johnson, execu- 
tors of the last will and testament of Edward Houstoun, deceased, 
and to the said T. Mayhew Cunningham, Thomas L. Clingman, 
Henry J. Rogers, and to the said Fanny Papy, executrix of the last 
will and testament of Mariana D. Papy, deceased, and to the West- 
ern Division of the Western North Carolina Railroad Company, 
commanding them and each of them to appear and answer the 
premises and to stand to and perform whatever the court may ad- 
judge. 

And your orator will ever 


659 


660 


pray. 
Ek. M. LPENGLE, 
Counsel for Complainant. , 


That the bill is dismissed to the defendant, Edward Houston. 


Exuiesit A. 


In the United States Circuit Court, Fifth Circuit, Northern District 
of Florida. Dee. Term, 1873. In Equity. 


JoHN TT. MiLiter 
US. 

Mitton S. LirrLerrerp, AARON BARNETT, Epwarp Hovustoun 
Marianna D. Papy, The Jacksonville, Pensacola and Mobile Rail- 
road Company, The Florida Central Railroad Company, The Gulf 
Steamship Company, Sidney W. Hopkins, L. Lewis Spring, Charles 
Fouke, Frank H. Collins and Robert J. Carpenter, partners, un- 
der the name of S. W. Hopkins & Company, Lawrence P. Bayne 
and Henry J. Rogers, partners, under the name of L. P. Bayne 
and Company. 


This cause came on to be heard at this ter m, and was argued by 
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661 counsel, and thereupon, upon consideration thereof, it was 
ordered and adjudged and decreed as follows, viz: : 
lst. That the decrees pro confesso heretofore entered against the 
other defendants are made absolute. ; 

2d. That this trust created by the deed of Milton S. Littlefield to 
Aaron Barnett for the benefit of protection of the Gulf Steamship 
Company is vacated and set aside. | 

3d. That the trust set up by the answer of Marianno D. Papy for 
the benefit or protection of Edward Houstoun is sustained. 

4th. That the bonds and capital stock of the Railroad Companies 
mentioned with bill of complaint, which are the property of Milton 
S. Littlefield, or in which he may be beneficially interested, and such 
other or so much property, effects, and credits of said Littlefield as may 
be discovered, or so much of such bonds, stock, and other property as 
may be necessary to carry this decree into effect, be sold under the 
direction of the master hereinafter appointed, and the proceeds ap- 
plied first to.the payment of the costs and disbursements of the 

proceedings, and afterwards to the payment of the execu- 
662 tions which may be proved before the master herein provided 
for, according to their priorities. 

Sth. That it be referred to Charles H. Summers, Esq., who, for 
the purpose of this decree, is hereby appointed a master of this 
court, to inquire Into and take an account of the debts of Milton S, 
Littlefield which are in execution, and to state them respective pri- 
orities. And the said master and said master shall cause advertise- 
ment to be made for such execution creditors to come before him 
and prove them respective demands, within a time to be therein 
limited, and they shall in default thereof be excluded from the ben- 
efit of this decree. And such creditors not parties to this suit as 
shall come in before the master to prove their demands shall, before 
they shall be allowed to claim such debts, contribute to the com- 
plainant their proportion of the expenses of this suit, to be settled 
by the master. 

6th. That upon the said inquiry each execution creditor 

663 shall have the right to oppose the allowance of any other 

execution, and to be heard upon the priority to be assigned 

to each. And the master’s decisions shall be final, unless exceptions 
thereto be taken and filed according to the rules. 

7th. That it also be referred to said master to inquire into and 
report a proper allowance to be made to Marianna D. Papy as com- 
pensation for his services as trustee under the trust set up in his 
answer. 

Sth. That upon payment to said Papy of the compensation al- 
lowed him, and when the said bonds and stocks can be relieved from 
the operation of said trust without danger to said Houstoun from 
the suit mentioned in said trust, the said bonds and stecks shall be 
transferred and delivered to the person or persons who may at the 
sale herein ordered become the purchasers thereof. 

9th. That the master shall take an account of the bonds, stocks, 

and other property belonging to said Milton 8. Littlefield or 
664 in which he may be interested, and except as herein other- 


Po Oe ORR ney Rg A SRS OS os Ge eS “ Pee ke ef 
1 ENGR Nae ESS Tat" a OR eB RR Do ARR as AIS os 


228 CALVIN LITTLEFIELD Vs. WiLLIAM D. BLOXHAM, &¢., ET AL., 


wise provided the actual possession of such bonds, stocks, and 
other property, and all bills of sale, certificates, deeds, and other 
evidences of title shall be delivered to said master fur ther purposes 
of this decree. And that said M.S. Littlefield and other defendents, 
with the exception already stated, make and deliver to him all nee- 
essary deeds, transfers, and assignments thereof. And the said 
master 1s authorized — require the production of books and papers 
in the custody of any party hereto, and to examine witnesses in the 
prosecution of his duties under this decree. 
10th. That the sale hereby ordered shall be made in manner pre- 
scribed by law, and the property shall be sold in such parcels as 
shall be most advantagious, and may be continued from time to 
time till completed. The execution creditors and their attorneys 
may bid at such sale and have their bids credited, with their 
665 amounts of the executions held by them, due regard being 
had to the respective priorities of the several executions and 
to the nght of other execution creditors having superior or equal 
liens, to be paid their shares of the amount of the purchase-money. 


jut the amounts of the costs and disbursements and expenses of 


the proceedings shall be paid in money, and the master will deliver 
to the purchasers respectively, except as herein otherwise provided, 
the bonds, stocks, and other property purchased, and the evidence 
of title thereto. 
lith. That the Jacksonville, Pensacola and Mobile Railroad Com- 
pany and the Florida Central Railroad Company and other officers, 
agents, and attorneys of said corporations shall make the necessary 
transfers and entries in the books of said companies respectively, 
and do all other acts necessary to be done and which they can do 
to perfect the titles and the evidences thereof of the said master and 
of the purchasers at said sale to said stock and bonds, and 
666 shall let the said master and purchasers into the full enjoy- 
ment thereof. 
Dee. 2nd, 18753. 


W. B. WOODS, Judge. 
Exuripir 3B. 


This memorandum of contract and agreement, made and entered 
into this day between Edward Houston, party of the first part, and 
Milton S. Littlefield, party of the second part, (witnesseth) that Ed- 
ward Houstoun has this day sold to Milton 8S. Littlefield for drafts 
drawn by George W. Swepson on M.S. Littlefield, date Aug. 2nd, 
1869, and excepted by said Littlefield, one for twenty-six thousand 
five hundred & twenty dollars ($26,520), due at six months; one for 
twenty-seven thousand five hundred and forty dollars ($27,540), due 
at twelve months; one for twenty-eight thousand « fifty dollars 
($28,050), due at fifteen months; and that said Houstoun has also 
this day sold to said Littlefield one thousand three hundred shares 

of stock in the Florida Central Railroad Company. In pay- 
667 ment for for said drafts and said stocks said Littlefield has paid 
said Houstoun ten thousand dollars in eash, and the drafts of 


ine 
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said Littlefield of this date on S. W. Hopkins «& Co., of 71 Broadway, 
New York, for one hundred and sixty-three thousand and twenty 
and seventy-hundredths dollars, due sixty days from date. To se- 
cure the payment of said draft of $163,020.70 it is agreed that said 
Houstoun shall return the possession of said four drafts by Geo. W. 
Swepson on said Littlefield, and also the one hundred and ten bonds 
of the Pensacola and Georgia Railroad Company and the Tallahas- 
see Railroad Company now in his possession as collateral; and, in 
addition thereto, said Littlefield hereby obligates himself immedi- 
ately to deposit with F. H. Porter, of the banking house of Souther 
& Co.,53 William St., New York, certificate of stock for (3,100) shares 
of the stock of the Florida Central Railroad Company, with direc- 
tions to said Porter to hold said certificates till said draft of 
668 $163,020.70 shall fall due; then, if said draft is not promptly 
paid with- ten days after it falls due, to deliver said certificate 
of said Houstoun or his order, and in the event said certificate shall 
be so delivered to said Houstoun he is hereby authorized to sell the 
suid three thousand one hundred .and ten shares of the stock 
of the Florida Central Railroad Company at public auction to the 
highest bidder, on mailing to the address of M.S. Littlefield, Talla- 
hassee, Florida, and to the address of S. W. Swepson, Ham River, 
North Carolina, and to the address of S. W. Hopkins & Co., 71 Broad- 
way, New York, notice of the time & place of such sale in the city 
of New York ten days previously to date of sale, and said Houstoun 
may become a purchaser at said sale.: On the payment of said 
drafts said Houstoun hereby obligates himself to transfer the said 
shares of stock hereby sold, to deliver to said Littlefield the said 
1,300 shares of stock sold, and also the one hundred and ten 
669 of the Pensacola & Georgia Railroud Company and the Tal- 
lahassee Railroad Company which Houstoun now holds as 
collateral security for the payment of said four drafts, together with 
all the coupons on said bonds falling due from and after the 20th 
March, 1869. 

This is understood and intended to be a full, complete, and final 
settlement of matters between either Gec. W. Swepson or M.S. Lit- 
tlefield and Edward Houstoun. 

In testimony of all which the parties aforesaid have hereunto set 
their hands and seals, at Tallahassee, Florida, this thirteenth day of 
May, A. D. 1870. | 

(Signed) E. HOUSTOUN. SEAL. 
in M. 8S. LITTLEFIELD. el 


Signed, sealed, & delivered in presence of— 
(Signed) ROLLIN STEWART. 
" D. S. WALKER. 


670 Whereas, by an arrangement between Edward Houstoun and 

S. W. Hopkins, representing the firm of 8S. W. Hopkins and Com- 
pany, it is agreed between them that the certificates of stock in the 
Florida Central Railroad Company held by said Houstoun and 
standing in the names of the following-named persons and for the 
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following amounts and numbered as follows, be and are deposited 
with M. D. Papy, who is to hold the same, and not to be delivered 
by him to any person unless directed to do so by M. 8. Littlefield 
and §. W. Hopkins, jointly, or unless directed to be delivered to M. 
S. Littlefield by said 8. W. Hopkins, or to be delivered to S. W. Hop- 
kins by M.S. Littlefield, viz: 


Shares. 
No. 40, in name of Edward Houstoun, for ---- --- PRT IRAE SRN 100 
2 41. pT ae a RE a 100 
7: 42. rT: ‘6 ‘6 é< aa Ms ene Te ee 100 
wig 3. 73 éé éé ‘6 73 ip MOA OR AE ICS Si 100 
ce 44, éé ée éé ‘é éé 66 Rite e PA hath, eater SA: A 100 
se 5, éé ‘6 of ‘6 6“ sash RE AV es MAS EIEN SS cats 100 
“ec 47, éé éé éé ec éé eit eT TI SPR I A ES 100 
6“ 48, 6“ 6“ 6é 66 be oh OP TEES OLAS SRM i Pe tutte 100 
sé 49, és 66 é< 66 66 éé ERIE MECN ioe Sue ng 100 
a oO, 6“ é 6 6 66 BRT 5 Gh ED RDA ENGR Mes AS ON 100 
No. 51, in name of Edward Houstoun, for.---..—---- 70 

671 No. 57,in the name of Edward Houstoun, guardian for 
Paes ¥ . teotetonn, Tor 5. 3 a os Sk Lc cn cen 70 

No. 58, in the name of Edward Houstoun, guardian for 
| Claudin Houstoun, for -------- 70 
atte | Ces ater . “James 8S. Houstoun, for -...---~- 20 
‘a 79), Tak s “ Edward Houstoun, for Ae Soule aE 30 
7 80, TT 66 rT rT. Rema Lins. Carcieri ct ees 3,110 
4,370 


It is also agreed that the one hundred & three thousand dollars 
of the first-mortgage bonds of the Pensacola and Georgia Railroad 
Company and of the Tallahassee Railroad Company, which said 
Houstoun has heretofore held as security for drafts in his favor, given 
by M.S. Littlefield, president, &c., on 8. W. Hopkins & Co., dated 
May 13th, 1870, be also deposited with M. D. Papy, to be delivered 
only on the same terms and directions as declared with respect to the 
delivery of the said stock certificates aforesaid. 

It is agreed, in addition, that the delivery of said certificates and 
said bonds i is not to be made to said Littlefield, unless, in addition to 

the requirements aforesaid, the suit instituted in New York 
672 against said Edward Houstoun and others by the Western 

Division of the Western North Carolina Railroad Company, 
claiming the stock represented by said certificate No. 80 for three 
thousand one hundred and ten shares s, and the suits brought against 
said Jloustoun by T. L. Clingman in Pennsylvania and New 
Jersey and by Roger and Bayne and L. P. Bayne in New York 
shall have been dismissed. 

It is further agreed that the four drafts of George W. Swepson on 
M.S. Littlefield, accepted by said Littlefield, and amounting in the 
ageregate to the sum of one hundred and nine thousand one hun- 
dred and forty dollars, exclusive of interest thereon, be likewise 
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deposited with M. D. Papy, and are not to be delivered to said 
Littlefield unless and until directed iso to do by said S. W. Hopkins. 
Said Edward Houstoun has delivered to said S. W. Hopkins three 
certificates of stock of said Florida Central Railroad Company, one, 
No. 78, in name of George R. Foster, for ten shares, transferred 

673 in blank by Foster; and one, No. 82,in name of Edward Hous- 
toun for twenty shares, transferred in blank, making together 

forty shares; the said certificates are delivered to said Hopkins in 
order that they may be transferred to enable persons to become 
directors in said Florida Central Railroad Company, but the same 
are to be held by whomsoever said Hopkins directs as part of the 


' securities growing out of the advance made by said Hopkins and Com- 


pany to take up the draft in favor of said Houstoun given by M.S. 
Littlefield, and the new certificates in lieu thereof are likewise to be 
delivered to M. D. Papy, and are to be subject to the joint direction 
of said Hopkins and Littlefield, or of either of them, in favor of the 
other as prescribed in regard to the other certificates and bonds 
deposited with M. D. Papy as aforesaid. 

Witness our hands this 12th day of April, 1871. 


(Signed) EDWARD tar bteig 
(Signed) S. W. HOPKINS & C 

674 ee tar S. circuit court, northern dist. Florida. 
1. Robert J Vashington vs. J., P. & M. R. R. Comp’y et al. 


Bill. Filed April 21st, 1877. Philip Walter, clerk. E. M. L’Engle, 
compl’t’s solicitor. 


675 In the Circuit Court, 5th Judicial Circuit, of the United States, 
Northern District of Florida. In Equity. 


Rosert J. WASHINGTON 
v8. 
THE JACKSONVILLE, PENSACOLA AND Mopite RAILROAD CoMPANY, 
THe Exercutors oF Epwarp Hovstovwn, and others. 


On this day came the plaintiff, by his counsel, and came also the 
defendants, The Western Division of the Western North Carolina 
Railroad Company, Thomas L. Clingman, Lawrence P. Bayne, and 
Henry J. Rogers, by their counsel, Joseph B. Stewart, and on motion 
of the complainant’s counsel, and no objection thereto being made, 
it is ordered that the order made on the 20th day of December, 1876, 
in the suit of E. C. Anderson, Jr., e al. vs. The Jacksonville, Pensa- 
cola and Mobile Railroad Company e¢ al., allowing the withdrawal 
from the possession of Aristides Doggett, Esq., a master of this court, 

of bonds filed with him be rescinded in so far as said order 
676 allows the withdrawal of the bonds described in the bill 

filed by the complainant in this cause—that is to say, bonds 
of the Pensacola and Georgia Railroad Company issued under au- 
thority of the interna! improvement act of the State of Florida, 
numbered as follows: (171) one hundred and seventy-one, (172) 
one hundred and seventy-two, (173) one hundred and seventy- 
three, (174) one hundred and seventy-four, (175) one hundred and 
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seventy-five, (176) ene hundred and seventy-six, (182) one hundred 
and eighty-two, (183) one hundred and eighty-three, (184) one hun- 
dred and eighty-four, (185) one hundred and eighty-five, (186) one 
hundred and eighty-six, (187) one hundred and eighty-seven, (188) 
one hundred and eighty-eight, (189) one hundred and eighty-nine, 
(190) one hundred and ninety, (191) one hundred and ninety-one, 
(192) one hundred and ninety-two, (193) one hundred and ninety- 
three, (194) one hundred and ninety-four, each for one thousand 
dollars, with interest coupons from July Ist, 1869, attached thereto; 
(6) six, (86) thirty-six, (37) thirty-seven, (88) thirty-eight, (39) thirty- 
nine, (40) forty, (41) forty-one, (42) forty-two, (43) forty-three, 
G77 (44) forty-four, (45) forty-five, (46) forty-six, (47) forty-seven, 
(48) forty-eight, (49) forty-nine, (50) fifty, (51) fifty-one, (52) 
fifty-two, (53) fifty-three, (54) fifty-four, (55) fifty-five, (56) fifty-six, 
(262) two hundred and _ sixty-two, (69) sixty-nine, (70) seventy, (74) 
seventy-four, (78) seventy-eight, (79) seventy-nine, (SO) eighty, (82) 
eighty-two, (85) eighty-thr «, (85) eighty-five, (86) eighty-six, (87) 
eighty-seven, (85) eighty-eight, (89) eighty-nine, (90) ninety, (91) 
ninety-one, (92) ninety-two, (101) one hundred and one, (105) one 
hundred and five, (106) one hundred and six, (107) one hundred and 
seven, (108) one hundred and eight, (134) one hundred and thirty- 
four, (155) one hundred and_ thirty-five, (136) one hundred and 
thirty-six, (137) one hundred and thirty-seven, (138) one hundred 
and thirty-eight, (144) one hundred and forty-four, (145) one hun- 
dred and. forty-five, (258) two hundred and fifty-eight, (259) two 
hundred and fifty-nine, (260) two hundred and sixty, (261) two 
hundred and sixty-one, (265) two hundred and_ sixty-three, (264) 
two hundred and_= sixty-four, (265) two hundred and_ sixty-five, 
(266) two hundred and sixty-six, (281) two hundred 
678 and eighty one, (75) seventy-five, (82) eighty-two, of an- 
other series; (84) eighty-four of another series ; (83) eighty- 
three of another series; (312) three hundred and twelve, (313) three 
hundred and thirteen, (614) three hundred and fourteen, (315) three 
hundred and fifteen, (516) three hundred and_ sixteen, (817) three 
hundred and seventeen, (318) three hundred and eighteen, (319) 
three hundred and nineteen, (320) three hundred and twenty, (321) 
three hundred and twenty-one, (543) three hundred and forty-three, 
(363) three hundred and sixty-three, (564) three hundred and sixty- 
four, each for one thousand dollars, with interest coupons attached 
thereto from July Ist, A. D. 1870. | 
Thirty-four (34) for tive hundred dollars, with interest) coupons 
from July Ist, 1870, attached thereto. Bonds of the Tallahassee 
Railroad Company, issued under authority of the Internal Improve- 
ment act of the State of Florida, numbered as follows, viz: (2) two, 
(5) three, (4) four, (5) five, (6) six, (7) seven, (8) eight, (9) nine, (10) 
ten, (11) eleven, (12) twelve, (15) thirteen, (14) fourteen, (15) fifteen, 
(16) sixteen, (17) seventeen, (18) eighteen, (19) nineteen, (20) 
679 twenty; (51) fifty-one, for one hundred dollars each, with 
coupons from July Ist, 1870, attached thereto, (56) fifty-six, 
(S9) eighty-nine, (90) ninety, (212) two hundred and _ twelve, (245) 
two hundred and forty-five, (253) two hundred and fifty-three, (254) 


Ree 
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two hundred and fifty-four, (255) two hundred and fifty-five, (256) 
two hundred fifty-six, ‘each for five hundred dollars, with interest 
coupons from July ist, 1870, attached thereto. 

It is further ordered that the said Aristides Dogget, Esq., as mas- 
ter aforesaid, do retain the possession and control of the said bonds 
until the further order of the court, to be made in this cause, after 
due notice to the parties interested. 

It is further ordered that the clerk furnish the said master, Aris- 
tides Doggett, Esq., with a copy of this order, and that the order be 
entered of record. 


April 30th, 1877. 
THOMAS SETTLE, Judge. 


680 [Endorsed :] U.S. circuit court, northern dist. of Fla. Rob- 

ert J. Washington vs. The J.. P.& M. R. R. a ig et al. 
Order retaining bonds in court. Filed April 30,1877. P. Walter, 
clerk. 


68] In the United States Cireuit Court, Fifth Circuit, Nortaarn 
District of Florida. In Equity. 


Rorert J. WASHINGTON 


v8. 

THe FirortpA CENTRAL RAtILRoAD Co., Fanny S. Papy, Executrix 

of M. D. Papy, Raymond M. Demere, James H. Johnson, and 

Jas. P. S. Houstoun, executors of Edward. Houstoun, deceased, 

James P. 8. Houstoun, T. Mayhew Cunningham, Thomas S. Cling- 

man, The Western Division of the Western North Carolina R. R. 
Company, Henry J. Rogers, & Lawrence P. Bayne. 


On motion of complainant’s solicitor, and it appearing that the 
suit entitled as above is commenced in said court to enforce a lien 
upon and to remove a cloud from the title to property within the said 
district, and it appearing that the defendants, Raymond M. Demere, 
James H. Johnson, James P. S. Houstoun, T. Mayhew Cunning- 

ham, Thomas S. Clingman, The Western Division of the 

682 Western North Carolina R. R. Company, Henry J. Rogers, and 
Lawrence P. Bayne, are not inhabitants of nor found within 

said district, and have not voluntarily appea-d to said suit, it is 
ordered that said absent defendant- do appear & plead, answer, and 
demur of the complainant’s bill by the first Monday in March, 

1876. 

It is ordered that personal service of this order be made, if prac- 
t-able, on such absent defendants wherever they may be found, and 
oat such service be proved by the affidavit- of the persons making 


the service, respectively. 
PHILIP FRASER, Judge. 
January 19th, 1876. 


I, Philip Walter, clerk of the U.S. circuit court, 5th judicial cir- 
cuit, northern dist. of Florida, do hereby certify that the foregoing 
order is a true copy of its original, on file & of record in my office. 


30—155 
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In testimony whereof I have hereunto set my [hand] & official 

seal at the city of Jacksonville, in ‘the district & circuit 

685 aforesaid, this 25th day of August, A. D. 1876, & of our Inde- 
pendence the one hundred and first vear. 


[sear.] PHILIP WALTER, Clerk. 


On the Ist of September, 1876, I served this order on Thomas L. 
Clingham, of- of the defendants named in the said cause, by deliver- 
ing to him & leaving with him a copy of said order, certified under 
the seal of the said court & signature of the clerk thereof to be a true 
copy of the same. I made service in the city of Asheville, in the 
county of Buncombe, in the State of North Carolina, & knew the 
said Clingman so served to be the person named in the caption of 


the said cause. | 
WM. M. COCKE, Jr. 


Before me, E. R. Hampton, clerk of U.S. cireuit and district court, 
west. dist. No. Carolina, personally came William M. Cocke, Jr., who, 
being duly sworn, deposes «& says that the facts state- in the above 

return of service made by him are true. 


684 Witness my hand and seal of said court, the Ist day of Sep- 
tember, 1876. 


[SEAL | | Ek. R. HAMPTON, 
7 Clerk, U.S. Cir. and Dist. Courts, 
West'n Dist. of North Carolina. 


685 [Endorsed:] In the U.S. cireuit court, northern district of 
Mla. In equity. 4. Robt. J. Washington vs. The Fla. Cen- 
tral R. R. Co., Fanny Papy, Executrix, R. M. Denver et al., Ex’rs, T. 
M. Cunningham e¢ al. Certified copy of order for service on absent 
defendants, and return of service thereof. Filed Jan. 19th, 1876. 
P. Walter, clerk. Dat. & filed Sept. 11th, 1876. P. Walter, clerk. 


GS6 In the Cireuit Court of the United States for the Northern 
District of Florida. In Equity. | 


R. J. WASHINGTON 
US. 
THe Frortpa CentrRAL RatLroap Company, M. D. Papy, Executrix, 
| Epwarp Hovustrowun’s Ex’rs, et al. 


The answer of J. P. C. Houstoun, Raymond Demere, and James H. 
Johnston, executors of the last will and testament of Edward 
Houstoun, deceased, to the bill of complaint of the said R. J. Wash- 
ington. 

These defendants, saving and reserving to themselves, now and 
at all times hereafter, all benefit and advantage of exception which 
may be taken to the said bill of the said complainant, for answer 
thereto, or unto so much and such parts thereof as these defendants 
are advised is or are material for them to make answer unto, an- 
swering, say that upon reliable information they believe it to be 
true that on May 13th, 1870, Milton 8. Littlefield contracted to pur- 
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chase from the said Edward Houstoun, their testator, certain capital 
stock in the Florida Central Railroad Company, and also 
687 bonds of the Pensacola and Georgia and Tallahassee Rail- 
road Companies, amounting on their face toone hundred and 
three thousand dollars; but as the said stock and bonds have never 
been in the actual custody or possession of these defendants they 
cannot speak as to the number vr numbers or amounts of the cer- 
tificates of the stock, or the number. numbers, or amounts of the 
said bonds. That said Littlefield did place in the hands of the said 
Houstoun to be held by the latter as collateral security for the pay- 
ment of a draft drawn by the said Littlefield upon S. W. Hopkins 
& Co., bankers in the city of New York, for the purchase money, a 
certificate of stock, or certificates of stock, for three thousand three 
hundred and ten shares in the said the: Florida Central Railroad 
Company, but whether it was stock which Littlefield had purchased 
from George W. Swepson, and whether the certificates of stock were 
left in blank as regards the name of the transfere-, these defendants 
are uninformed, and pray that the said plaintiff may be held to 
strict proof of these allegations. 
Further answering, from information, these defendants be- 
688 lieve that their said testator retained in his own name and 
possession the said stock and the said bonds which he had so 
contracted to the said Littlefield, the purchase-money not having 
been paid and the sale for that reason not having been perfected ; 
and that during the month of December, A. D. 1870, or January, 
1871, their said testator caused to be sold the said three thousand one 
hundred and ten shares of the capital stock of the Florida Central 
Railroad Company in accordance with the terms of hypothecation 
and the law of the State of New York, and became himself the pur- 
chaser and the owner thereof; but that subsequently, on the 12th 
day of April, A. D. 1871, in consideration of the payment by the said 
S. W. Hopkins & Co. of the amount of the draft so given to him 
by the said Littlefield their said testator entered into an arrange- 
ment with the said S. W. Hopkins, representing the said firm, that 
the said certificates of stock and the said railroad bonds should be 
placed in charge of. Mariano D. Papy, who-was to hold the same, 
and not to deliver them to any person unless he should be di- 
689 — rected to do so by the said M.S. Littlefield and 8. W. Hop- 
kins jointly, or unless he should be directed by the said Hop- 
kins to deliver the same to the said Littlefield, or by the said Little- 
field to deliver the same to the said Hopkins. It was agreed between 
the said parties at the time that the delivery of the said stock and 
bonds was not to be made unless in addition to the requirements 
aforesaid, certain suits which had been instituted against the said 
Houstoun in the States of New York and Pennsylvania and New 
Jersey should have been dismissed, which dismissal the said 8. W. 
Hopkins & Co. then undertook to effect; but subsequently, having 
failed to effect it, and being pressed by the said testator of tiese de- 
fendants to fulfill their said undertaking in that regard, they replied 
that the said Houstoun held the said securities and property to make 
him safe for all loss and expenditures in the premises, and that 
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therefore he, the said Houstoun, could himself better resist or pro- 
cure the dismissal of the same. 
Further answering from information and_ belief, these de- 
690 fendants say that during the month of August or September, 
in the year 1870, suits were instituted in the city and State 
of New York, by persons doing business under the firm name of 
Rogers and Bayne and by L. P. Bayne, against the said M.S. Little- 
field, and processes of garnishment were served upon the agent of 
said Houstoun, but before the date of service the said certificate of 
stock had been transferred to the State of New Jersey; that in the 
said month of September a process of garnishment, which had been 
issued at the suit of T. L. Clingman, of North Carolina, against the 
said Littlefield, was served personally upon the said Houstoun, who 
chanced to be with his family at Atlantie City, in the State of New 
Jersey; that the said Houstoun having subsequently removed to 
Philadelphia, immediately tpon his arrival there he was again 
served with another process of garnishment, issued in another suit 
brought by the said Clingman against the said Littlefield; that in 
the month of ‘Oct. following, the said Houstoun being then in the 
city of New York, “The Western Division of the Western North 
691 Carolina Railroad Company,” being a North Carolina corpo- 
ration, instituted its action in the supreme court of the State 
of New York against the satd Houstoun and others, claiming right 
and title to the said three thousand one hundred and ten shares of 
the capital stock of the Florida Central Railroad Company, upon 
the ground that it had been originally purchased with moneys be- 
longing to it, and held in trust by one George W. Swepson, who had 
been president of said Railroad Company, who had so purchased said 
stock, and who had transferred it to the said M.S. Littlefield. These 
were the suits which have been already referred. to as pending on 
the 12th day of April, A. D. 1871, and which the said S. W. Hopkins 
& Co. undertook to dismiss 
Further answering from information and belief, these defendants 
allege that the said certificates of stock and the said bonds were so, 
as aforesaid, deposited, by agreement, in the hands of the said M. 
D. Papy, at Savannah, in the State of Georgia, where they were left 
by the said Papy in the vault of some bank for safe keeping ; and 
that the said certificates have never been removed from the 
692 county of Chatham and State last aforesaid; that subsequently, 
on or about the 19th day of March, in the year 1872, the said 
M. D. Papy was impleaded in a suit in equity instituted by the State 
of Florida and the Trustees of the Internal Improvement Fund of 
the said State against the Jacksonville, Pensacola and Mobile Rail- 
road Company and others, and he, the said Papy, was enjoined from 
disposing of or parting with the possession of any of the said stock 
and bonds ; and these defendants further admit that afterwards, the 
said Papy having come into the county of Chatham and State of 
Georgia, he was arrested, at the instance of their said testator, under 
a writ of ne exeat issued by the judge of the superior court of said 
county. The bill, upon the allegations of which the said writ was 
granted, set out the said agreement between the said Houstoun and 
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the said S. W. Hopkins & Co., and the said litigation then pending 
in the said courts of New York and New Jersey ; and also the char- 
acter and object of the said bill in chancery, filed as aforesaid in the 
said cireuit court of Duval county, averred that the said cer- 
693  tificates of stock were then in the city of Savannah ; thatthey 
had been delivered to the said Papy in the State of Georgia 
and the city of Savannah, with the distinct understanding that they 
should not be removed beyond the jurisdiction of the courts of 
Georgia; that the said Papy was about to leave the said city and 
State, and to proceed through several States northward, and that 
wherever he might go he “would: be liable to suits instituted by 
rarious parties: claiming title or interest in the said bonds and 
stocks. 

These defendants humbly submit that by sueing out this writ 
against the said Papy and constraining him by process of law to 
surrender the said property to T. Mayhew Cunningham, appointed 
trustee for that purpose by the court, the said — yas not only 
in the exercise of his clear legal rights, but was pursuing the wisest 
course to secure the rights “of any person and of all persons who 
could assert any real legitimate interest in the said stock or bonds, 
that is to say, by placing them under the control of one court of 
jurisdiction competent to enquire into and to determine those rights. 

These defendants say that in fact, and very shortly thereafter, 
694 various cases were instituted in the courts of Florida and 
Georgia and of the United States, involving or touching the 
title to said bonds, that is to say, the case of Edward M. L’Engle 
against M. S. Littlefield, Aaron Barnett, Ed. Houstoun,.M. D. Papy, 
and others, in the circuit court of Duval county; the case of the 
same plaintiff against the same defendants in the circuit court of 
Columbia county ; the case of Francis B. Porcher, for himself and 
others, against the Trustees of the Internal Improvement Fund, Ed. 
Houstoun, and others in the circuit court of the United States for 
the northern district of Florida; the case of Andrew J. Miller 
vs. Milton S. Littlefield, Ed. Houstoun, and others in the same : 
court ; the case of Henry J. Rogers against the said Houstoun and - 
the said Cunningham in the superior court of Chatham county, in 
the State of Georgia; the case of James B. Gibbs against Ed. Hous- 
toun and T. M. Cunningham in the circuit court of the United States 
for the southern district of Georgia, and the case of Henry J. Rogers, 


trustee, against T. Mayhew Cunningham, receiver, and others in the - 
same circuit of the United States. 
695 These defendants further show that since the death of their 


said testator, a judgment has been rendered against an ad- 
ministrator of his estate appointed in the State of Pennsylvania, in 
the case which has been instituted by the said T. L. Clingman 
against him during his lifetime, and that suit has been brought 
against these defendants in the said superior courtof Chatham county, 
upon the said judgment so recovered, as well as upon the original 
cause of action. 
And these defendants pray, as they are in duty bound to pray, that 
the protection of your honor against the dangers and harrassment 


238 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &., ET AL., | 


of litigations going on simultaneously in different States and various 
courts, all of them involving the title to the said stock and bonds. 
These defendants, further answering, say that their only object, as 
they believe it was the only object and wish of their said testator 
in connection with all these controversies, is faithfully to discharge 
the trust devolved by circumstances upon him and them of protect- 
ing the said property for whomsoever may show himself to be the 
rightful owner of it. And that all allegations or intimations 
696 to the contrary, coming from whomsoever they may, are 
wholly devoid of any foundation in fact. These defendants 
further show that in defending the various suits which have been 
brought against their said testator and themselves he and they have 
been constrained to incur, because of the failure of said Littletield to 
perform his said contract of purchase, because of the failure of the 
said Hopkins & Co. to fulfill their said undertaking by the dismissal 
of the suits already referrea to, because of the necessity imposed 
upon their said testator of appealing to a court In Georgia to protect 
him against the removal of said property from its Jurisdiction, ete., 
ete., great labor, anxiety. and expenditures of money ; and these de- 
jendants humbly submit, that they have a lien upon the said stock 
and the said bonds to secure compensation therefor, and payment 
thereof, and before any order can be equitably granted, if, indeed, 
any such order shall be granted at all, to withdraw the said stock 
from their control an account should betaken,and whatever amount 
may be found to be equitably due to these defendants should be 
paid. 
697 So likewise, in response to the allegations and the interrog- 
atories of the said complainant, R. J. Washington, these de- 
fendants say that their said testator during his lifetime did at times, 
by himself or by proxy, vote said stock in an honest effort to secure 
upright and efficient directors who would protect the said railroad 
property from waste and destruction for the benefit of those to whom 
It may rightfully belong, and since his death they have also been 
advised that it Was their duty to claim and exercise the right of con- 
trolling and voting the said stock for the same purpose, to wit, the 
purpose of protecting the property for the rightful owner thereof, as 
well as for the security of the hen which they hold upon it as here- 
inbefore set out; that accordingly, some two years ago, having been 
advised that it was their right and their duty to do so, they did vote 
the said stock so standing in the name of their said testator through 
Patric Houstoun, a resident in Florida. 
These defendants say that they no not claim the said stock as as- 
sets of theirsaid testator, nordo they claim any right or interestin the 
said stock, or the said stock certificates, over and beyond the 
G9S said lien already set up; that they have not possession of 
any of the said stock certificates, but believe them to be in 
the actual custody of T. Mayhew Cunningham, cashier of the Cen- 
tral Railroad Banking Company of Georgia, who holds them as re- 
ceiver, appointed by the superior court of Chatham county, but who 
claims, as these defendants are informed and believe, no right what- 
soever to control or to vote the said stock. 
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Farther answering, these defendants say that at the election of 
directors of the Central Railroad Company, already referred toas hav- 
ing occured some two years ago, they have understood and now 
believe that a number of gentlemen were selected, the names of all 
of whom they cannot now recall, but among them were Robert 
Waker, B. Williams, and Patrick Houstoun. These defendants, not 
having been present at the election, cannot say by what stock vote 
the said directors were elected, but have no reason to doubt that the 
stock so standing upon the books of the said company in the name 
of their said testator was voted by the said Patrick Houstoun. 

Further answering, these defendants say that said Edward 
699 Houstoun, deceased, was the father of the person ign re- 

sume is referred to in the fifth interrogatory in said i 

complaint as James Houstoun, and who is one of these defendants ; 
that the said J. V. C. Houston. was the owner of twenty shares of 
capital stock in the Florida Central R. R. Co. which stood in his 
name; that he did know of and did assent to the sale of the same, 
and that he claims no interest whatever in the said twenty shares of 
stock, or in any other stock whatsoever; of the said corporation be- 
yond the lien interest which he has already asserted with his co- 
executors in their fiduciary character. 

And, having fully answered the said bill of complaint, these de- 
fe ndants pray “that they may hence be dismissed, with their reason- 
able costs and charges in this behalf most unjustly and wrongfully 
sustained. 

JACKSON, LAWTON & BASSINGER, 
Solicitors for Def ts. 


700) =~ Uwynirrep STATES OF AMERICA, 
Southern District of Georgia: 


taymond Demere, one of the defendants, being sworn, says: That 
the foregoing answer is true to his own knowledge, except as to those 
matters therein stated on information and belief, and that as to those 


matters he believe- it to be true. | 
R. M. DEMERE. 
Sworn to and subscribed before me, this 11th day of December, 


1876. 
JAS. McPHERSON, Clerk. 


701 [Endorsed:] In U.S. circuit court, northern dist. of Fla. 

R. J. Washington vs. Fla. Cent. R. R. Co. e¢ al. Answer of 
Raymond Demere e¢ al., executors. Filed M’ch 28th, 1877. Phillip 
Walter, clerk. Jackson, Lawton & Bassinger, sol’s for Demere et ab 
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702. Inthe U.S. Cireuit Court, Northern District of Florida. 


Ropvert J. WASHINGTON 
vs, 
Toe Froripa CexntrraL RAILROAD CoMPANY e€ al. 


In the Matter of the Application of Ronert J. WaAsuHinaron for the 
Appointment of a Trustee, &ec., &e., in the place of M. D. Papy, 
Esq., deceased. 

Usirep Srares oF AMERICA, 

Southern District of New York, J ae 

Henry J. Rogers, being duly sworn, states: That he is named as de- 
fendant in the above cause as “Henry J. Rogers and Lawrence P. 
Bayne, of New York city,” is individuals, but not as Henry J. Rogers, 
trustee, the capacity in which this deponent is interested in said suit. 

That deponent is the person referred to in the separate an- 
703 -swer of Lawrence P. Bayne, filed in this as a trustee, to which 
said answer this deponent begs leave to refer as part of this 
aflidavit. That as such trustee this deponent states that the trust 
imposed upon said M.D. Papy by said Edward Houstoun, on the 
19th day of May, 1871, which required said Papy to hold the stock 
and bonds mentioned in said trust and in the bill of complaint filed 
in this cause, that said trust was for a special purpose, to wit, to 
hold the said stock and bonds till certain suits were dismissed, 
therein mentioned, unless directed to deliver said stoek and bonds 
by M.S. Littlefield and S. W. Hopkins jointly, or “unless directed 
to be delivered to M.S. Littlefield by said S. W. Hopkins, or directed 
to be delivered to S. W. Hopkins by M.S. Littlefield.” 

Deponent further states that, subsequent to said special trust so 
conferred upon the said Papy, to wit, on the 14th day of June, 1872, 
the said 5S. W. Hopkins, together with all the members of his firm, 

did release, transfer, and set over to the said Milton S. Little- 
704 field all and singular the rights which — acquired under and 

by virtue of the agreement between themselves and said Ed- 
ward Houstoun, involving the said stock and bonds mentioned in 
said trust, whereby all the right, title, and interest of said Hopkins 
became vested in the said Littlefield with the same effect as if said 
trust had in said manner appertained to said Hopkins, or the said 
firm of said 8S. W. Hopkins & Co., of which the said Papy then and 
there had due notice. 

Deponent further states that, subsequent to said release and trans- 
fer of said Hopkins or Hopkins and Co. to said Littlefield, to wit, on 
the 18 day of June, 1872, the said Littlefield,“in consideration of one 
dollar to me in [hand] paid by L. P. Bayne and L. P. Bayne & Co., 
[ agree that Henry J. Rogers shall hold in trust for said parties the 
written instrument annexed hereto, to wit, the receipt of M. D. Papy 
and the transfer of S. W. Hopkins & Co. Said writings and all the 

stock, securities, rights, equities,and powers specified and pro- 

705 vided therein shall be, and hereby are, vested in the said 

Rogers to secure payment to L. P. Bayne and L. P. Bayne & 
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Co. of the amount of their claim against M.S. Littlefield and the 
Jacksonville, Pensacola and Mobile Railroad Company, as this day 
adjusted. That said Rogers is hereby authorized, in furtherance of 
said purpose, to demand possession from said Papy of all the stock 
and securities referred to in said Papy’s receipt,” as will better ap- 
pear by said three several papers — hereto as part of this affidavit, 
mark- “H. J. R.” 

Deponent states that by virtue of nai transier, assignment, and 
order the said Papy was absolved from the terms of said trust by the 
act of his cestui qui trust, and his right, title, and duties as such 
trustee were transferred to and vested in this deponént, and depo- 
nent duly notified said Papy of the termination of his said trust 
and the transfer thereof to deponent, and duly demanded of him 

the surrender of said stock and bonds mentioned in the trust 
706 created by the said Houstoun; but the said Papy expressed 
no objection to the delivery of said stock and bonds if he was 
paid the sum of $5,000 for his services as trustee, which deponent 
was not authorized to pay. That soon after deponent made such 
demand on said Papy, to wit, on or about the 17th day of July, 
1872, the said Papy conspired with the said Houstoun, who brought 
what deponent verily believes was a fraudulent and collusive suit 
in Savannah, Georgia, whereby a writ of ne exeat was issued, and 
said Papy was pretended to be arrested with said stock and bonds 
in his possession, and which, deponent believes, had been taken to 
Savannah for that purpose. That the said Papy was put under 
bonds exceeding one million ($1,000,000) dollars, and, no such bonds 
being given, the said-stock and bonds were placed in hands of one 
T. Mayhew Cunningham, in Savannah, Georgia, who still holds the 
same or the larger portion thereof. 
Deponent — thats the relations between said Papy and 
707  Houstoun at the time of said collusive suit, besides such 
trustee and cestut qui trust, was that of counsel and client, and 
were in no respect adversaries, either in feelings or interest, 
and that the object of said pretended suit and seizure of said stock 
and bonds were for the fraudulent purpose of creating an apparent 
excuse why the said Papy should not or could not deliver said stock 
and bonds to deponent, as authorized by said Hopkins and Little- 
field on the 14th and 18th days of June, 1872, as aforesaid, which 
had fully and completely terminated said trust referred to in said 
complainant’s bill and stated as part of this motion, and which had 
been transferred to and now vests in this deponent, as aforesaid. 

Deponent is advised that there is no vacancy in said trust caused 
by the death of said Papy, because the said trust had been trans- 
ferred from him to this deponent before the death of said Papy, and 
that this deponent is the rightful trustee in the place of said Papy, 

and prays the order of this court to permit deponent to take 
708 charge of said property according to the tenor and purposes 

thereof, and and which he is now,-and at all times has been, 
ready to discharge. 

Deponent states that he is willing and desires that a proper re- 
ceiver shall be appointed to take charge of and manage the said 
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Florida Central railroad. That the same isa good and valuable 
property, but is being used in a way which renders its receipts and 
income of no value whatever to its lawful owners, and as_ trustee 
aforesaid joins in the application now made by the complainant in 
that behalf, and asks that a good and responsible receiver be ap- 
pointed to take charge of said Florida Central railroad and all and 
singular its property and estates, real, personal, and mixed, subject 
to the further order of this honorable court. 


HENRY J. ROGERS. 


Subseribed and sworn to before me, this 28th day of November, 
1876. 
[SEAL. | GEO. C. LLOYD, 
Notary Public, New York Co’y, N. Y. 


7TO9 STATE OF NEW ) ORK, 
City and County of New York, | 


SS 4 


I, William Walsh, clerk of the city and county of New York, and 
also clerk of the supreme court for the said city and county, being 
a court of record, do hereby certify that Geo. C. Lloyd, before whom 
the annexed deposition was taken, was at the timeof taking the same a 
notary public of New York, dwelling in said city and county, duly 
appointed and sworn and authorized to administer oath- to be used 
in any court In said State, and for general purposes, and that his: 
signature thereof is genuine, as I verily believe. 

In testimony whereof the | have hereunto set my hand and affixed | 
my seal of the said court and county, the 29th day of Nov., 1876. 


[SEAL. WM. WALSH, Clerk. 


[ acknowledge to have deposited with me, by virtue of an agree- 
ment between Edward Houstoun and 8. W. Hopkins «& Co., certifi- 
cates of stock in the Florida Central Railroad Company, in 
710 the aggregate calling for four thousand three hundred and 
seventy shares, and which certificates are numbered 40, 41, 
42, 43, 44, 45, 47, 48, 49, 50, 51, 57, 58, 59, 79, and 80; also one hun- 
dred and three thousand dollars of the first-mortgage bonds of the 
Pensacola and Georgia Railroad Company, and of the Tallahassee 
Railroad Company, which, by said agreement, are not to be deliv- 
ered by me unless directed to do so by M.S. Littlefield and S. W. 
Hlopkins jointly, or unless directed to be delivered to M.S. Littlefield 
by said 8. W. Hopkins, or direct- to be delivered to 8. W. Hopkins 
by M.S. Littlefield, and unless, in addition thereto, the suit instituted 
in New York againt Edward Houstoun and others by the Western 
Division of the Western North Carolina Railroad Company, and the 
suits brought against said by T. L. Clingman in Pennsylvania 
and New Jersey, and by Rogers and Bayne and L. P. Bayne — New 
York, shall have been dismissed. -— 
I also acknowledge to have deposited with me, by virtue of 
711 =the agreement aforesaid, four drafts of Geo. W. Swepson on 
M. 8. Littletield, accepted by said Littlefield, amounting in 
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the aggregate to the sum of one hundred and nine thousand one 
hundred and forty dollars, exclusive of interest thereon, and which 
are not be delivered to said M.S. Littlefield unless and untill di- 
rected to do so by said 8. W. Hopkins. 
May 19th, 1871. 
(Signed) M. D. PAPY. 


We, Sidney W. Hopkins. Frank H. Collins, and Robert J. Carpen- 
ter, copartners composing the late firm of 8S. W. Hopkins & Co., men- 
tioned in the foregoing acknowledgement or agreement, in consid- 
eration of.one dollar and other considerations to us paid by Milton 
S. Littlefield, therein mentioned, the receipt whereof is hereby ac- 
knowledged, hereby assign, release, and set over to the said Milton 
S. Littlefield all and singular the rights, title, and interests which 
we acquired under and by virtue of the said acknowledgment and 

agreement, and under and in virtue of the agreement therein 
712. mentioned, between Edward Houstoun and 8. W. Hopkins & 

Co., of, in, and to the four thousand three hundred and sev- 
enty shares of the stock of the Florida Central Railroad Company, 
and of, in, and to the certificates hereof; and also in and to the one 
hundred and three thousand dollars of the first-mortgage bonds 
also mentioned in the said acknowledgement and agreements ; and 
we do hereby direct M. D. Papy to deliver all of the said certificates 
of stock and all of the mortgage bonds to the said Littlefield or order, 
upon the discontinuance and dismissal of the suits mentioned in the 
said acknowledgment. And the said Sidney W. wing. oy hereby, 
in consideraiion aforesaid, directs the said Papy to deliver to the 
sald Littlefield or order the four drafts, amounting in the aggregate 
to one hundred and nine thousand one hundred and forty dollars, 
mentioned in the said acknowledgment. | 

In witness whereof we have hereunto set our hands and seals, this 


fourteenth day June, 1872. 
S. W. HOPKINS & CO. [sear 
713 S. W. HOPKINS. SEAL._ 
FRANK H. COLLINS, — [sEAL.. 

By CHARLES W. COLLINS, Att'y. 
R. G. CARPENTER. [SEAL. ] 


Sealed and delivered in the presence of— 


In consideration of one dollar to me in hand paid by L. P. Bayne 
and L. P. Bayne & Co., I agree that Henry J. Rogers shall hold in 
trust for said parties the written instruments annexed hereto, to wit, 
the receipt of M. D. Papy and the transfer of S. W. Hopkins & Co. 
Said writings and all the stocks, securities, rights, equities, and 
powers specified and provided for therein, shall be and hereby are 
vested in said Rogers to: secure payment to L. P. Bayne and L. P. 
Bayne & Co. of the amount of all their claims against M. S. Little- 
field and the Jacksonville, Pensacola, and Mobile Railroad Company 
as this day adjusted. 

Aud the said Rogers is hereby authorized to furtherance of said 


s 
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purposes to demand possession from said Papy of all the stock 
714 ~—_ and securities referred to in said Papy receipt. 

In accordance with the terms of said receipt, an- in com- 
pliance with said terms, said Papy shall surrender said stock and 
securities to said Rogers. 

Said stock and securities and said receipt of said Papy shall not 
be delivered over to said Littlefield or his order until the terms of 
this instrument shall have been complied with, nor until the con- 
dition provided for in said Papy’s receipt shall have been complied 
with. | 

Witness my hand and seal, New York, this 18th day of June, 1872. 

M.S. LITTLEFIELD. 
Per CONVERSE L. CHASE, 
Atty-in- Fact. 


Attest: CHAS. A. HUNT. 


Sworn to before me, this 21st day of May, 1873. 
JOHN B. RANDOLPH, 
Notary Public, N. Y. Co. 


715 [Indorsed:] U. S. circuit court, northern dist. Florida. 

Robert J. Washington vs. The Florida Central Railroad Com- 
pany. No. 32. Affidavit of Henry of Rogers on motion of receiver. 
Jos. B. Stewart, att’y for said Rogers, 30 Broadway, New York, 
Ree’d, filed April 25th, 1878. P. Walter, clerk. Filed Sept. 14th, 
1877. Chas. H. Forster, clerk. 


716 U.S. Cireuit Court, Northern District of Florida. 


Ropertr J. WASHINGTON 
vs. 
THe FLroripa CENTRAL RAILROAD CoMPaAny, et al. 


Motion for the appointment of trustees, &e., in place of M. D. 
Papy. 

Treating the paper of April 12, 1871, signed by Houston & 
Hopkins after Houston had received all his money, as creating 
a trust in’ Papy, and Papy’s acceptance of such appointment on the 
19th May, 1871, as constituting him a trustee, he of course to sub- 
ject to the terms dissolving the trust specified in the deed or instru- 
nent of appointment. By this paper there were three modes of 
dissolving the trust or passing it to another, and these were: 

Ist. By the joint act of Littlefield & Hopkins, giving an order or 

transfer to a another trustee. 
717 2nd. By the act of Hopkins, assigning to Littlefield. 
dc By the act of Littlefield, assigning to Hopkins. 

And when this paper was signed by Hopkins and Houstoun and 
accepted by Papy, Houstoun ceased to have anything further to do 
with the stock and bonds mentioned therein, they being passed to 
Papy, subject to the trust as ordered by Hopkins and Littlefield. 

And when Littlefield, on the I8th day of June, 1872, executed 
his order and transfer of the trust property to Rogers, then Rogers 
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became the trustee, and Papy was then and from henceforth totally 
absolved from any further connection with the trust property, and 
Rogers henceforth stood in his place. 

The remaining thing to be done was to release Houstoun from 
the suits of the Western Division of the Western North Carolina 
Railroad Company—L. P. Bayne, L. P. Bayne & Co.., and H. J. 
Rogers, trustee—which has long: since been tendered by each of 

these parties, and here exhibited to this court. 
718 This being done removes the trust property away from 
Houstoun and Papy, or the- legal representatives, who have 
nothing more to do with the property now than any other total 
stranger. 

H. J. Rogers is now the trustee nominated by the parties; but 
he is not in the jurisdiction of this court, and he, with Rollins, 
Clingman, & Bayne (see the affidavits and releases herewith sub- 
mitted) unite with Washington in asking the appointment of a 
trustee in his place. 

This is just all there is in this application, with which Hous- 
toun’s executors, or Papy, have nothing whatever to do, as above 


stated. 
J. B. STEWART, 

E. M. THOMPSON, 
Sol’s for W. N.C. R. R. Co. 

W. J. ROGERS. 

W. W. ROLLINS. 

L. P. BAYNE. 

THOS. L. CLINGMAN. 


719 [ Endorsed | 34. Points. Releases. Affidav-ts. Releases 

of W. W. Rollins, president; L. B. Bayne, H. J. Ragiey 
trustee; Thomas L. Clingman, M. 8. Littlefield. Filed Ap’! 30th, 
1877. P. Walter, clerk. J. B. Stewart, E. M. Thompson, solicitors. 


720 In the United States Circuit Court, Fifth Circuit, Norther- 
Dist. of Florida. In Equity. 


Rospert J. WASHINGTON 
[ vs. | 
FLorRIDA CENTRAL RAILROAD COMPANY, WESTERN DIVISION OF 
WESTERN NortTH CAROLINA RAILROAD CoMPANY, and others. 


Exceptions taken by the above-named Plaintiff to the Answer of 
the Defendent, the Western Division of the Western North Caro- 
lina Railroad Company, for scanda- and impurtenance : 


Ist Exception. The complainants excepts to the following words 
in said defendents’ said answer, to wit, the words “formal and pre- 
tended,” on the third line of clause numbered V of said answer, and 
the word “ pretended” on the ninth iine of the same clause of said 
answer. 

2d Exception. The complainant excepts to the following words in 
said defendents’ answer, to wit, the words “as part and parcel of said 
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pretended sales and purchases and fraudulent trafficking and deal- 
- . : ] 
ing by and between said Houstoun and Littlefield and,” on the 2nd, 
: e ‘ a . : . > F y v e 
3rd, 5th, & 6th lines of the clause numbered VI of said an- 


721 ~~ swer, and the word “ pretended,” on the 7th line of the same 


clause of said answer. 
3rd Exception. The complainant excepts also to the following 
words in said defendents’ answer, to wit, the words “ coneocted and 
gotten up by and between said Houstoun and Littlefield for the for- 
mal sale and purchase of said stock and bonds that belonged to 
neither of them,” which words are on the 8th, 9th, 10th, 11th, and 
12th lines of the same clause of said answer. And he excepts also 
to these words, viz., “but on the contrary that the said Swepson and 
the said Littlefield were each and successively the president and 
executive officer and fiduciary of this defendent, and used the assets, 
bonds, and chattels of this defendent to purchase said Florida Cen- 
tral Railroad stock and Pensacola and Georgia bonds, in violation 
of their respective fiduciaiy relations tu this defendent; and that 
said Houston, in so dealing with said Swepson and said Littlefield 
for and with said stock and bonds, had full and complete 
722 knowledge of the fiduciary relations of said Swepson and 
Littlefield to and with this defendent as’ a body politic and 
corporate, and know that each of them were, committing gross 
breaches of their trusts, and were fraudulently appropriating the 
assets, moneys, and credits of this defendent, and with such knowl- 
edge made and conducted the said several bargains, dealings, and 
tralisactions with the said Swepson and Littlefield, and the said 
stock and bonds, as alleged in said bill, well knowing the same were 
the property of this defendent,” which words are likewise in the 
clause of said answer numbered VI. 
4th Exception. The complainant excepts also to the following 
words in the said defendent’s answer, viz., “ but this defendent is 
advised and also avers that said Exhibit- B & C, if executed as al- 
leged, were but a part and parcel of the embezzlement of fraudulent 
peculations in the assets, bonds, and stocks of this defendent or the 
proceeds thereof by and between the said Swepson, Hous- 
725 toun, Papy, and Littlefield, each of whom had knowledge of 
the nghts of this defendent,” which words are in the clause 
of said answer numbered VIL. 
oth Exeeption. The complainant excepts also to the following 
words in the said defendent’s answer, viz: “And: denies that the said 
purchase was genuine or in good faith, but on the contrary this de- 
fendent is advised that the said purchase of the complainant was 
false and pretended; that the complainant was not present at the 
time and place of said sale, and that the stock was not in the pos- 
session of said Fleming or by him exhibited at the time and place 
of said sale, but were then, as now, not in the possession of said 
Ileming, and said complainant, who only pretended to bid about 
$4,000 for some $700,000 worth of property, and was not, as he could 
not be put in possession of any of said stock and bonds, but the same 
were then as now held in adverse possession, and were held in cus- 


- 
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todio legis in other judicial proceedings at the time, and this 
724 defendent denies that the said complainant ever acquired any 
right or title to said stock and bonds, or in truth claims any 
but that the real party asserting title to said stock and bonds is E. 
M. L’Engle, Esq., who is prosecuting this suit in the name of the 
complainant for his own benefit,” which words are in the clause of 
said answer numbered VIII. ' 
6th Exception. The complainant excepts also to the following 
words in said defendent’s answer, viz: But this defendent is advised, 
and so states the fact to be, that said suit and arrest was a collusion 
proceeding between said Houstoun and Papy, the latter of whom 
was the intimate friend and confidential advisor of the former, and 
that the instituting of said suit by said Houstoun after he had been 
paid the alleged debt of about $160,000 by the said Littlefield 
whereby all pretended right and title to said lien upon the said 
stock and bonds on the part of said Houstoun had ceased, 
725 was the result of a fraudulent scheme and conspiring on the 
part of said Houstoun and Papy to prevent the said stock 
and bonds being brought within the jurisdiction of the courts of the 
State of New York, where the suit of this defendent was and still is 
pending for the enforcement of its rights against said stock and 
bonds as the proceeds of its assets, bonds, moneys, and credits as 
aforesaid. And to avoid the jurisdiction of said courts of New York 
and the process of the law the said Houstoun and Papy got up the 
said suit and proceedings still pending in the said superior court for 
Chatham county, Georgia,” which words are found in the clause of 
said answer numbered X. 3 
7th Exception. The complainant excepts also to all of the clause 
numbered XI of said answer. 
8th Exception. The complainant excepts also to all of the clause 
numbered XIT of said answer. 
9th Exception. The complainant excepts also to all that 
726 portion of the clause numbered XIII of said answer which 
follows the words in said clause, viz: “ The said Houston and 
Littlefield placed the same in trust for certain alleged purposes in 
the hands of one Marianna D. Papy, who was the counsel and éon- 
fidential advisor of said Houstoun and Littlefield, and who knew all 
the facts above stated, and had full knowledge of the rights and 
equities of this defendent in the premises.” 7 
10th Exception. The complainant excepts also to the following 
portion of said answer, to wit: That portion commencing with the 


words: “That this defendent, if required so to do, notwithstanding 


the pendency of the said several suits to which it is a party,” and 
ending with words: “As this defendent will by proper. proceedings 
hereafter maintain,” | 3 

In all of which particularly the complainant says the said answer 
of the said defendent is scandalous and impertinent, and ought to he 


amended. | 
E. M. L’E} ‘GLE, 
Complainant’s Counsel. 
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727 [Endorsed :] U.S. Cir. C’t, N. D. F. In Equity. 12. R. 

J. Washington vs. Florida Central R. R. Co., Wester- Division 
of W. N.C. R. R. Co. et al. Exceptions to answer of West’n Div. of 
W.N.C.R..R. Co. Filed May Ist, 1876. Philip Walter, clerk. — E. 
M. L’Engle, solicitor. 


728 Inthe United States Circuit Court, Fifth Circuit, Northern: 
District of Florida. In Equity. 


Ropnert J. WASHINGTON 
Us. 
LAWRENCE P. Bayne, Toe FLortmpaA CENTRAL RAILROAD Com- 
PANY, et al. 


Before me, John FE. Hartridge, a dull-appointed U.S. commissioner 
for the northern district of Florida, personally appeared Edward M. 
L’Engle, who on oath say 

That he is the attorney and counsel of the complainant in the 
above-entitled cause; that no other counsel is, or at any time has 
been, associated with him; that early in the month of February last 
affiant was taken sick with pneumonia, and has continued sick 
therefroin from that time to this dav; that from and after the 12th 
day of February for more than thirty days affiant was confined to 
his bed-room, and most of the time to his bed, under the care and 

attendance of physicians; that during all of the month of 
729 = March last and and a portion of April he was confined by his 

said illness to his house; that during said time, and until the 
middle of April, he was too sick to attend to any business whatever 
and was unable to do so; and that he is still, as he has been all 
through his sickness, forbidden by his physicians to attend to busi- 
ness matters; that affiant did not, by reason of his said illness, know 
that any answers had been filed in the above-entitled cause till the 
fact came to his knowledge, about the middle of April last, that L. 
P. Bayne had filed his answer on the rule day of Mareh, which fact 
came to his knowledge only by the accident of seeing the papers in 
said case in the hands of Mr. L. J. Fleming at affiant’s house; that 
affiant had no reason to expect any answer to be filed by said Bayne 
before the rule day of April, which was the regular day for answer- 

ing the bill in said in said caused; that [it] was impossible for 
730 affiant to leave his house during March, and that he was for- 

bidden during that — by his attending physicians to discuss 
any personal or professional business matters, and even to think 
about them. 

That if he had known that said Bayne had filed his answer on 
rule day of March he would have obtained ‘the assistence of other 
counsel to examine it and taken the necessary action upon it; that 
this affidavit is not made for delay, but that substantial justice may 
be done. 3 


EDWARD M. L?ENGLE. 


itil oan cilia 
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Sworn to and subscribed before me, this 11th day of May, A. D. 


1876. | 
: JOHN E. HARTRIDGE, 
U. S. Commissioner, Northern District of Florida. 
731 [Endorsed :] 16. Rob’t J. Washington vs. Lawre-ce P. 
Bayne. Affidavit. Filed this 15th day of May, A. D. 1876. 


Philip Water, clerk, by Simon Baer, dep’ty clerk. 
732 ~=In the Circuit Court of the United States, Northern District 
of Florida. | 


Ropert J. WASHINGTON 
vs. | 
THE FrortipA CENTRAL RAILROAD ComMPANY, THE JACKSONVILLE, 
PrnsacoLa & MospitE RAILROAD CoMPANY, et al. 


To the honorable the judge of the circuit court of the United States 
for the northern district of Florida: 


Your orator, The Western North Carolina Railroad Company, a 
body corporate and politic, created by the laws of the State of North 
Carolina, and a citizen of the State of North Carolina, by a leave 
prayed and granted, bring thus its amended and supplim-tal cross- 
bill against Robert J. Washington, James P. 8. Houston, Raymond 
H. Demere, and James H. Johnson, citizens of the State of Georgia, 
as executors of the last will and testament of Edward Houstoun, 
deceased, and I. Mayhew Cunningham have as custodian or especial 

bailer of the stock and bonds hereafter mentioned, and was 
733  ~=also a citizen of the State of Georgia; Milton S. Littlefield, 

who is a citizen of the State of Florida, and Aaron Barnett, 
who is a citizen of the State of New York; and, complaining, your 
orator states : | 

Ist. That by virtue of an act of the General Assembly of the State 
of North Carolina, apprédved March 13th, 1870, the charter of the 
Western Division of the Western North Carolina Railroad Company 
was repealed. That by a further permission of said act your orator 
was substituted to and invested with all — singular the franchises, 
rights, interests, and estates of the said company whose charter was 
so repealed. 

2nd. That previous to such repeal said Western Division Com- 
pany had filed it- answer and cross-bill in and to the bill of com- 
plaint and suit of the defendent Robert J. Washington filed herein, 
all and singular, the averment of which said answer and cross-bill 
your orator prays leave to refer to and means the same part of this 
amended and supplemental cross-bill, with the same effect as if all 

and singular said averments were now and herein repeated. 
734 3rd. That subsequent to the fraudulent use and appropria- 
tion of the said sum $1,287,000.00 of the funds of the said 
Western Division Company as in the VI paragraph of said original 
cross-bill alleged, and on the 16th day of April, 1870, there was a 
settlement entered into through a board of commissioners created 
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by the Legislature of North Carolina on the one part and George 
W. Swepson and Milton 8. Littlefield, for the refunding of the money 
of the said Western Division Company, which was reduced to writ- 
ing and is prayed to be referred as part hereof. : 
4th. That by the terms of the said alleged settlement it was among 
other things shown and admitted that the funds of the said Western 
Division Company tothe amount last above named had been fraud- 
ulently used in the purchasing of the stock and bonds of the said 
Florida railroads as in said original cross-bill as alledged, and in 
order to reimburse said roads as used by the said Swepson, 
735 ~~ Littlefield, and Ho i-toun, the said Swepson and Littlefield, 
assignees to said Western Division Company, all the personal 
interest they or either of them had acquired or claimed to own in 
either the Florida Central or Jacksonville, Pensacola and Mobile 
railroad, as will also appear by said settlement and assignment of 
the 16th day of April,:-1570, last above mentioned. 
5th. That subsequent to such settlement and assignment by the 
said Swepson and Littletield, to wit, on or about the 13th and 30th 
days of May and 7th day of June, 1870, the said Houstoun, Swepson, 
and Littletield, as with disregards of the rights of said Western 
Division Company, entered isto various schemes and agreements 
for their mutual benefit, whereby they encumbered the said 4,370 
shares of the Florida Central Railroad stock and the said $110,000.00 
of Pensacola and Georgia and Tallahassee Railroad bonds, in said 
original cross-bill mentioned, by pledging the same with said Edward 
Houstoun to secure certain private indebtedness, and that as 
736 a part of their said alleged proceedings they also issued and 
fabricated a thousand papers called bonds of the Florida 
Central Railroad Company, of the par value of $1,000,000.00, and 
made a fraudulent and pretended exchange thereof with the State 
of Florida for certain’ pretended bonds of said State, numbered 
from 38000 to 4000, inclusive, which said bonds — then fraudulently 
placed in the hands of said Houstoun, and by him and others fraud- 
ulently placed in the hands of one Thomas B. Coddrington for the 
purpose mentioned in said paper of the 13th and 30th of May and 
ith of June, 1870, to which reference is made as part hereof. 
6th. That by the further act and proceedings of said Houstoun 
and Littlefield and said Coddington the said last-named pretended 
1,000 bonds of the State of Florida were sent to England, and a 
portion thereof were alleged to have been sold on the market and 
to have passed into the hands of J. Fred. Schutts and others, who 
brought a suit in this honorable court, among others, against the 
Western Division Company and the said Florida Central 
737 = Railroad Company; that during the present term of this 
court the said suit was tried and decided upon the pleadings 
and proof, wherein this court proved the fact to be, and so decided, 
adding, — other things, that, though the assets and money of the 
said Western Division Company was so used and appropriated in the 
purchase of the stock and bonds of the said Florida Railroads, and 
were the lawful or equitable owners thereof, and that the same were 
in all respects the property and estate of the said Western Division 
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Company, but that by reason of the .alleged acquiesence of said 
Western Division Company in the act and doings of said Swepson, 
Houstoun, and Littlefield the said Florida Central Railroad Com- 
pany has become and was subject to a debt of about $315,000.00, 
had decreed the road of said company to be sold to pay said debt 
at the expiration of 90 days from the 30th day of May, 1879, as 
will better and more fully appear by the said decision — decree of 
this court, to which reference is made as part hereof. 
738 7th. Your orator further states that previous to the filing 
_ of the said original cross-bill, and on or about the the 10th 
day of July, 1878, the said Western Division Company compromised, 
settled, and adjusted the claim of defendant, Robert J. Washington, 
for all and singular his claim and demand against the stock of the 
Florida Central Railroad Company and the Jacksonville, Pensacola 
and Mobile Railroad Company, and his alleged purchase thereof, by 
virtue of a certain judgment obtained by John H. Miller against 
Milton 8S. Littlefield and others, by the payment of said Washing- 
ton, through his attorney, Edward M. L’Engle, $37,000.00 in ‘wim 
of the Florida Central Railroad Company, and took his receipt 
thereof, which is referred to and prayed to be read as part of this 
process. 

Sth. That since the filing of said original cross-bill the trust therein 
mentioned, created on the 12th day of April, 1871, whereby the said 
4,370 shares of stock of the said Florida Central Railroad Company 

and the said $103,000.00 of Pensacola and Georgia and Tal- 
739 lahassee bonds were delivered by Edward Houstoun to Mr. 

M. D. Papy, as described in Exhibit- C, D, E, and F of said 
original cross-bill, has been fully discharged by the dismissal of all 
and singular the suit therein mentioned the release for which have 
been duly executed and are now filed or ready to be filed in this 
court, whereby all cause or right on the part of the executor of the 
said Edward Houston or the said T. Mayhew Cunningham, as special 
bailee, to further hold or retain the said 4,370 shares of Florida Cen- 


tral steck and the said $103,000 of the said Pensacola and Georgia 


and Tallahassee railroad bonds, has ceased to exist, and that said 
stock and bonds should of right be forthwith delivered to your ora- 
tor or to the assignee of said Western Division Company free and 
discharged from the operation of said trust. 
9th. Your orator further states that it is advisied and so state the 
fact to be that the said Western Division Company, by an agreement 
entered into on ur about the 3rd day of August, 1878, and duly rat- 
ified by its board of directors on or about the 27th day of August, 
1878, assigned and transferred to Isaac K. Roberts and asso- 
740 ~~ ciates, of New York, all and singular its equitee into the 
stock and bonds above mentioned, and all and singular its 
interest in and to the Florida railroad, subject to the reservation and 
condition therein provides, which, among -the- things, included the 
right and duty to contest and prosecute the suit whereby the said 
Western Division Company and your orator, as its successor by op- 
eration of law, as aforesaid, has becom- and is entitled to receive all 
and singular the consideration to be paid by said Roberts and asso- 
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ciates under and by virtue of said assignment for the protection and 
enforcement of which said rights, and secure the delivery of said 
stock and bonds in furtherance of the interest of your orator as the 
successor to said Western Division Company, this cross-bill is pros- 
ecuted. 

10th. Your orator is advised the defendent, Aaron Barnett, -as 
alleged or pretends some title or interest in or to the said Florida 
Central stock and the said Pensacola and Georgia and Tallahassee 
bonds hereinbefore mentioned, but of the nature of character of 

which title or interest your orator has no knowledge except 
741 = some information ana belief, and that upon such information 

and belief your orator alleges the said Barnett has no title or 
interest whatever, except such as has been fabricated and pretended 
for false’and fraudulent purposes, but aver that the said stock and 
bonds of rights belong and should be delivered and held as herein- 
before alleged. 

Wherefore, the premises considered, your orator prays: 

Ist. That the writ of subpcena may issue directed to the said 
Robert J. Washington and Raymond H. Demere, James T. 8. Hous- 
toun and Jame- H. Johnson, executors aforesaid; T. Mayhew Cun- 
ningham, The Florida Central Railroad Company, The Jackson- 
ville, Pensacola and Mobile Railroad Company, Milton S. Littlefield, 
and Aaron Barnett, requiring them, and each of them, to appear 
and answer all and singular the allegation of the cross-bill. 

2nd. That the said trust created by the assignment of the said 
Edward Houstoun to M. D. Papy on the 12th day of April, 1871, 

may be declared duly satisfied and discharged. 
742 drd. That the said 4,376shares of Florida Central stoek and 
the said 103,000 Pensacola and Georgia and Tallahassee bonds 
in the said trust deed mentioned may be delivered to your orator or 
to the assignee of said Western Division Company, so duly made 
and ratified as aforesaid. 

And your orator prays as in said original cross-bill is prayed, and 
prays for all general and special relief. . 
JOS. B. STEWART, 

Sol. for Compl't. 


UNITED STATES OF AMERICA, Northern District of Florida: 


Joseph B. Stewart, being duly sworn, says that he is the solicitor 
and attorney for the complainant in the cross-bill, The Western 
North Carolina Railroad Company ; that said company is a foreign 
corporation residing in the State of North Carolina, and that none 
of its officers are within the State of Florida so as to make oath to 

the complaint or cross-bill; that deponent has read the fore- 
743° going amended and supplementary cross-bill and knows the 

contents thereof, and has knowledge of the fact therein al- 
leged ; that such knowledge was derived from a_ personal in- 
spection and examination of all and singular the papers and doc- 
uments and all and singular the proceedings therein alleged ; that 
the matter therein stated to the knowledge of this deponent are 
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true, and that the matter stated upon -information he believes to be 
true. 
Sworn to & subscribed before me, this 26 day of June, 1879. 
THOMAS SETTLE, Judge. 


744 © [Endorsed :] United States court. Robert J. Washington 

vs. The Florida Central R. R. Co. ef al. Amended and sup- 
plemented cross-bill of the Western North Carolina R. R. Co. Filed 
June 26th, 1879. Philip Walter, clerk. 


745 ~=In the Cireuit Court of the United States for the Northern 
District of Florida. In Equity. 


Ropertr J. WASHINGTON 
vs. 
THe Froripa CentrraL R. R. Company ef al. 


The demurrer of Raymond Demere, James H. Johnson, and James 
P.S. Houstoun, executors of the last will and testament of Ed- 
ward Houstoun, deceased, and of [. Mayhew Cunningham, re- 
ceiver, etc., under appointment of the superior court of Chatham 
county, to the cross-bill of the Western Division of the Western 
North Carolina R. R. Company. 


These defendents, by protestation, not confessing or acknowledg- 
ing all or any of the matters or things in the said cross-bill to be 
true, in such manner and form as the same are therein set forth and 

alleged, demnr thereto, and for cause of demurrer shew : 
746 First. That the said R. J. Washington, complainant in the 
original bill, is not made a party defendent to the cross-bill. 

Second. That it appears from the answer of the said The Western 
Division of the Western North Carolina R. R. Company to the said 
original bill of the said Washington, which said answer is attached 
to the said cross-bill and refers to it as filed herewith, that since 
the filing of the said original bill of the said Washington there has 
been an agreement of compromise, settlement, and’ adjustment en- 
tered into and consummated of and concerning the said stock and 
bonds whenever the rights and interests of “ Western Division ” 
have been so far and sufficiently recognized as to terminate all real 
cause of litigation between the said Washington and the said The 
Western Division. 

Third. That this honorable court has no jurisdiction of these de- 

fendents, it appearing from the allegations of the said cross- 
747 ~—sC+bill that is brought against them in their official capacities ; 

that is to say, against the said Demere, Johnson, and Hous- 
toun, as the executors of the last will and testament of Edward 
Houstoun, by appointment under the laws of the State of Georgia, 
and against the said Cunningham, as receiver by appointment of 
the superior court of the State State of Georgia in and for the county 
of Chatham. 

Fourth. This honorabie court has no jurisdiction of the contro- 
versy between the parties to nor of the subject-matter of the litiga- 
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tion, it appearing from the allegations of the said cross-bill that 
prior to the filing of the same (said) the superior court of Chatham 
county had already obtained jurisdiction of the said controversy, 
and of the said subject-matter of littagation, to wit: The four thou- 
sand three hundred and seventy shares of the said the capital stock 
of the Florida Central Railroad Company, alleged by the said cross- 
complainant to be in the actual possession of the said Cunningham, 
receiver, ete. 
Fifth. That the cause of action set out in the said original 
748 bill of the said Washington was founded upon an alleged 
purchase of a masters sale of four thousand three hundred 
and seventy shares of the capital stock of the Florida Central Rail- 
road Company, and the only relief prayed was that the said Wash- 
ington nfight be decreed to be the owner of the same, and that the 
same might be put in, his possession, and that these defendents 
might be enjoined from voting or attempting to vote said stock, or 
from disposing in any manner of the certificates of stock, or mak- 
ing any change in the registry thereof or kindred relief; and that 
the said the Western Division by its cross-bill seek- to introduce 
new and distinct matter- which were not embraced in the said orig- 
inal suit. 

a. It sets out a new cause of action on its alleged right and title to 
one hundred and three thousand dollars of the first mortgage bonds 
of the Pensacola and Georgia and Tallahassee Railroad Company, 
which it avers to be in the possession of the said [. Mayhew Cunning- 

ham. 
749 b. Itsets out new and distinct matters of littagation and new 

causes of action in frauds alleged to have been committed by 
George W. Swepson and the said Edward Houstoun during his life- 
time, and more especially in the misapplication of the moneys of the 
said cross-complainant, to the purchase of railroad stocks and railroad 
bonds, in the name of the Swepson, and to the use of the said Hous- 
toun, for private speculations, in which he realized “ fraudulent and 
illicit profits and gains,” to an aggregate amount of one hundred 
and seventy-nine thousand six hundred dollars; all of which more 
fully appear from the paragraphs numbered 12, 15, & 27 of the the 
said cross-bill, to which these defendents made special reference. 

c. It seek- to introduce a new and distinet matter of littagation by 
denying all right whatever in the said Houstoun to impose, and in the 
said Papy to receive the said stock and bonds subject to the conditions 

of the trust recognized by the decree of this honorable court 
700 in the case of John H. Miller vs. M.S. Littlefield or others, 

upon which said decree the said originial bill of the said 
Washington Is founded. | 

d. It introduces new and distinct matter of littagation in alleging 
that it had procured certain releases from L. P. Bayne and L. P. Bayne 
& Company & Henry J. Rogers, trustees, of their several suits pro- 
vided for and required to be released by the conditions of said trust, 
and had also caused said Clingman to execute such release as can be 
earried into effect without expense or burden to said Houstoun’s 
estate; yet that, notwithstanding the executing, procuring, and ten- 
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dering the releases of the said several causes of action, thereby com- 
plying with the arbitrary and “ illegal conditions” imposed by said 
Houstoun, these defendents has refused to deliver and surrender to 
the said cross-complainant the said certificate of stock and bonds. 

Sixth. That it appears from these and other allegations of the said 

cross-bill that the condition of the said trust created in the 
751 ~~ said Papy——that is to say, the dismissal of the suits named in 

the agreement creating said trust—have never been complied 
with, and that neither the parties to that agreement nor the said 
The Western Division, claiming under one or more of them, has any 
right whatever to the said stocks or the said bonds. 

Seventh. That the said cross complainant has not, in or by its said 
bill, made or stated such a case as does or ought to entitle it to any 
such relief as is therebv sought and prayed for from against these 
defendents of either of them. 

Wherefore, and for divers other errors and imperfections appear- 
ing in the said cross-bill, these defendents humbly pray the judg- 
ment of this honorable court whether they shall be compelled to 
make any other or further answer to the same, and pray to be hence 
dismissed with their reasonable costs in this behalf sustained. 

JACKSON, LAWTON & BASENGER, 
Def’ ts’ Solicitors. 
72 SAVANNAH, June 26th, 1878. 

I do hereby certify that in my opinion the foregoing demurrer is 

well founded in point of law. 
HENRY R. JACKSON. 
JACKSON, LAWTON & BASENGER. 


Unrrep States OF AMERICA, Southern District of Georgia : 


Personally appeared before me, Raymond M. Demere, who being 
duly sworn, deposes and says: That the above demurrer is not in- 
terposed for delay. 


[SEAL. ] | R. M. DEMERE. 


Sworn to and subscribed before me, this 26th day of June, A. D. 


1878. 
WILLARD P. WARD, 
U.S. Circuit C’t Commissioner. 
799 I hereby certify that Willard P. Ward, who took the above 


acknowledgment, was, at the time of doing so, a commissioner 
of the United States circuit court for the southern district of Georgia. 
In testimony whereof I have hereunto set my hand & official the 
seal of the U.S. circuit court for the southern district of Georgie. 
Savannah, June 26th, 1878. 
WILLARD P. WARD; 
Clerk U. S. Circuit Court, So. Dist. of Georgia. 


704 [Endorsed :] In the U.S. cireuit court for the northern dis- 
trict of Florida. Robert J. Washington vs. The Florida Cen- 
tral Railroad Company eal. 35. Demu’r of Raymand M. Demere 
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& others to the cross-bill of the Western Division of the Western 
North Carolina R. R. Company. Filed June 28th, 1878. Philip 
Walter, clerk. Jackson, Lawton & Bassenger, for def’t. | 


755 In the United States Circuit Court, Fifth Circuit, Northern 
District of Florida. In Equity. 


Rosert J. WASHINGTON 
US. 

THe Froripa Centrat Raitroap Company, Fanny 8. Papy, ex- 
ecutrix of M. D. Papy; Raymond M. Demere, James H. Johnson 
and James P. H. Houstoun, executors of Edward Houstoun, de- 
ceased ; James P.S. Houstoun, T. Mayhew Cunningham, Thomas 
L.. Cingman, The Western Division North Carolina Railroad Com- 
pany, IHlenry J. Rogers, and Lawrence P. Bayne. 


On motion of complainant’s solicitor, and it appearing that the 
suit entitled as above is commenced in said court to enforce a lien 
upon and to remove a cloud from the title to property within the 
said district, and it appearing that the defendents, Raymond M. 
Demere, James H. Johnson, James P.S. Houstoun, T. Mayhew Cun- 
ningham, Thomas L. Cliingman, The Western Division of the West- 

ern North Carolina Railroad Company, Henry J. Rogers, and 
756 Lawrence P. Bayne are not inhabitants of, nor found within, 
suid district, and have not voluntarily appeared to said suit— 

[t is ordered that said absent defendents do appear and plead an- 
swer or demur to the complaint bill by the first Monday of March, 
1S76. 

It is further ordered that personal service of this order be made if 
practi-ble on sueh absent defendents wherever they may be found, 
and that such service be proved by the affidavits of the persons 
making the service respectively. 

January 19th, 1876. 


PHILIP FRASER, Judge. 


707 [Mndorsed:] In the U. S. circuit court, northern dist. of 

Mla Inequity. 5. Rob’t J. Washington vs. The Fla. Central 
R. R., Fanny Papy, exeeutrix ; R. M. Demere et al., ex’rs; I. M. Cun- 
ningham etal. Order for service on absent defendents, made Jan’y 
19,1876. Filed July 19th, 1876. P. Walter, cl’k. 
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758 Replication to Answer to Croas- Bill, &e. 
In the Cironit Court of the United States, Northern District of 
Florida. 
RosBeErRT J. WASHINGTON 
vs. 


THE Froripa CENTRAL RAILROAD Company, THE WeEsTERN Drvis- 
ion of the Western North Carolina Company, J. P. C. Houstoun, 
Raymond Demere, and James H. Johnson, executors of the last 
will and testament of Edward Houstoun, 


and 


THE WESTERN DIVISION OF THE WESTERN NortTH CAROLINA RAIL- 
road Company by Cross-Bill 
vs. 
J. P. C. Houstoun, RayMonp DeEMeERE, and JAMeEs H. JOHNSON, ex- 
ecutor of the last will and testament of Edward Houstoun. 


799 The Western Division of the Western North Carolina Rail- 

road by protestation, not admitting any of the matters or 
things m the answer of the said J. P. C. Houstoun, Raymond De- 
mere, and James H. Johnson to be true as therein alleged to be true 
in point of fact, or good and sufficient in law to be replied unto, for 
replication saith that the matters and things in the said answer to 
this defendent’s said cross-bill are not true in fact, and are bad in 
law and constitute no good and sufficient answer to this replicant’s 
said bill of complaint or the relief therein prayed, and that the mat- 
ters and things in this replicant’s said cross-bill as alleged are true 
in fact, and are good and sufficient in law to entitle this replicant 
to all and singular the discovery and relief therein p-ayed as against 
said defendents, to wit, the executors of the said Edward Houstoun, 
deceased, and which this repliant will ever maintain before this 


honorable court. 
JOS. B. STEWART, 
E. M. THOMPSON, 
Solicitors for the Western Division of the 
Western North Carolina R. R. Co. 


760 [Endorsed:] In the circuit court of the United States, 

northern dist. of Fla. 24, Robt. J. Washington vs. The 
Weste a Division of the W. N. C. R. R. Co. et al., and The W. D. of 
the W. N.C. R. R. Co. vs. J. P. C. Houstoun, Raymond Demere, & 
Jaines iT Johnson, — By cross- bill. Replication of the 
Western Division of the W. C. R. Co. to answer to cross-bill. 
Filed this 2nd day of July, is7i. Philip Walter, clerk. 
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761 Inthe United States Cireuit Court, Fifth Circuit, Northern 
District of Florida. 


OBERT J. WASHINGTON 
US. 

THe Froripa CentrraL RatLRoAp Company, THe WestTERN Dr- 
VISION OF THE NortH CAROLINA RAILROAD CoMPANY, and others, 
Defendents. : 

The replication of Robert J. Washington, plaintiff, to the answer of 
The Western Division of the Western North Carolina Railroad 
Company, one of the defendents. 

This repliant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereunto saith that he will aver and prove 
his said bill to be true, certain, and sufficient in the law to be an- 
swered unto, and that the said answer of the said defendent is un- 

certain, untrue, and insufficient to be replied unto to this re- 

762 ~=pliant, without this, that any other matter or thing what- 

soever in the said answer contained material or effectual in 

the law to — replied unto, confessed and avoided, traversed or 

denied, is true; all which matters and things this rephant is and 

will be ready to aver and prove as this honorable court shall direct, 

and humbly prays as in and by his said bill he hath already prayed. 
Kk. M. L’ENGLE, 


Complainant's Solicitor. 


765 [Endorsed:] In U.S. circuit court, 5th circuit & northern 
district of Florida. In equity. Robert J. Washington vs. 
Florida Central Railroad Company et al. 37. Replication to an- 
swer of The Western Div. of the W. N. C. R. R. Co. Filed July 
12th, 1878. DP. Walter, clerk. E. M. L’Engle, compl’t’s solicitor. 


764 In the Cireuit Court of the United States for the Northern 
District of Florida. I- Equity. 


Ropert J. WASHINGTON 
v. | 
THe Froripa Centrat RaAmRoap Company, THE Western Norti 
CAROLINA RAILROAD ComMPANy, & others, 


and 


THe WesterN NoktH CAROLINA RAILROAD CoMPAny, by Cross-Bills, 
v. 
RayMonpD M. DEMERE, JAMEs P.S. Houstoun, JAmMeEs H. Jounson, Ex- 
ecutors, ete., & J. MAYHEW CUNNINGHAM. 


The demurrer of Raymond M. Demere, James H. Johnson, and 
James P. S. Houstoun, executors of the last will and testa- 
dt he -T* 7a % . ry ‘ nt 
165 ment of Edward Houstoun, and of T. Mayhew Cunningham, 
receiver, &c., under appointment of thesuperior court of Chat- 
ham county, in the State of Georgia, to the cross-bill of the West- 
ern North Carolina Railroad Company. 


These defendents, by protestation, not confessing or acknowledging 


———- — 
By 
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all or any of the matters or things in the said cross-bill to be true in 
such manner and form as the same are therein set forth and alleged, 
demur thereto, and for cause of demur-er shew: 

That this honorable court has no jurisdiction over these defend- 
ents, it appearing from the allegations of said cross-bill and the or- 
der granted thereon for effecting service upon these defendents that 
the said suit in equity by cross-bill is brought to enforce any legal 
equitable lien or claim against real or personal property within the 
district where the suit has been instituted, and that these said de- 
fendents are not inhabitants of nor been found within the northern 

district of Florida. | 
766 And it further appearing from the allegations of the said 

cross-bill that the said suit has been brought against them — 
their official character, that is to say, against the said Houstoun, 
Demere, and Johnson, as the executors of the last will and testa- 
ment of Edward Houstoun, by appointment made in the State of 
Georgia, and under the laws thereof; and that it has been brought 
against the said Cunningham, as receiver, by appointment of the 
superior court of the said State, and for the county of Chatham, 
said defendents in their said official capacities being enable only in 
the court of the State of Georgia. 

Wherefore these defendents say that this honorable court has not 
jurisdiction over their persons, and respectively demands its judg- 
ment whether they shall be compelled to make any further or other 
answer to the said cros-bill, or any of the matters and things therein 
contained, and pray to be hence dismissed, with their reasonable 

costs in this behalf sustained. 
767 For further cause of demurrer, but in nowise waiving or 

qualifying their denial, as aforesaid, of the jurisdiction of 
this honorable court, these defendents say that it appears from the 
pleadings in the said cause that there was an original bill filed by the 
said Robert J. Washington against the Western Division of the 
Western North Carolina Railroad Company and others, and a cross- 
bill filed thereto by the said The Western Division of the Western 
North Carolina Railroad Company against these defendents and 
others ; and that an abatement of the said suits took place after and 
during the pending of said bill and said cross-bill; and that in 
neither of said causes has a bill of revivor been filed, whereas bills of 
revivor should have been filed in both. 

And, for further cause of demur-er, these defendents say that, as ap- 
pears from the pleadings and records in the said.causes, a cross-bill 

was put In by the said The Western Division of the W. N. C. 
768 RK. R. Company to the original bill filed by the said Robert 

J. Washington, which said cross-bill was pending at the time 
the said suit became abated with a demur-er which had been filed 
in said cross-bill by these defendents; and that, by simple order, 
taken on June 24th, A. D. 1879, in behalf of the said Western North 
Carolina Railroad Company, without any notice whatsoever to these 
defendents, it was directed that this suit be revived in the name of 
the said Western North Carolina Company, with leave to file such 
further and amended answer and cross-bill, or supplemental cross- 
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bill, as it may be advised is proper and necessary to defend and 
prosecute all and singular its rights and interests in the preniises 
as if it had been by 1 name the original party to the suit; and that 
the service of a certified copy of this order shall be sufficient notice 
of such abatement and revival of this suit in the name of the said 
Western North Carolina Railroad Company ; whereas these defend- 

ents say that no such revival of either of said suits, by orig- 
769 — inal bill or cross-bill, could be effected by such order; that 

said demurrer had been put into said cross-bill, and the suit 
had subsequently become abated, the bill filed to revive it must be 
limited to that object alone: and the suit, if the revived at all, will 
be in all respects, except ii change of parties, the same as the suit 
made by the pleadings at the date of abatement. 

And, for further cause of demurrer, the said defendents say that 
neither the said Robert J. Washington no- the said Aaron Barnett 
were parties to the said original cross-bill, and that they cannot, 
pending the said original demur-er, and in the actual condition of 
the pleadings, be made parties defe ndent now. 

And, for further cause of demur-er, these defendents sav that 
it appears from the answer of the said The Western Division of the 
Western North Carolina R. R. Company to the original bill of the 

said Washington, which said answer is attached to the said 
770 ~~ original cross-bill, and referred to as filed herewith, “that 

since the institution of the said original suit of the said Wash- 
ington” there -as been an agreement of compromise, settlement, 
and adjustment entered into and consummated of and concerning 
the said stock and bonds wherein the rights and interests of “said 
Western Division have been as far and sufficiently recognised as to 
terminate all real value of litigation between” the said said Wash- 
ington and the said The W estern Division. These defendants sub- 
mit that, there being no real controversy between the said original 
parties, the said original suit cannot be revived for the purpose of 
continuing a cross-suit against these defendents and others. 

Wherefore these defendents pray Judgment whether they shall be 
compelled to make any other or further answer, and pray to be 
hence dismissed, with their reasonable costs, ete. 

And, — further cause of demurrer, these defendents se ay that 

771 ~~ «this honorable court has no jurisdiction of the controversy 

between the parties to, nor of the subject-matter of, the litigation, 

it appearing from the pleadings of the said North Carolina railroad 

¢ rporations that, prior to the filing of either of the said cross-bills, the 

superior court of Chatham county, in the State of Georgia, had 

already obtained jurisdiction of the said controvers sy, and of “the said 
subject-matter of litigation. 

And, for further cause of demurrer, these defendents pray ‘to 
refer to the grounds of demurrer taken to the original cross-bill of the 
said The Western Division, ete., and to adopt the same, and to re- 
iterate the same, as part and parcel of this their demurrer to the 
eross-bill of the said The Western North Carolina Railroad Com- 
pany. 

And, for further cause of demurrer, these defendents say that the 
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said The Western Northern Carolina Railroad Company has 
772 not, in and by its said bill, made made or abet-ed such a case 
as does or ought to entitle it to any such relief as is hereby 
-—— or prayed for from or against these defendents, or either’ of 
them 
Wherefore and for divers other errors and imperfections appear- 
ing in the said cross-bills and the said pleadings of the said cross- 
complainant, the defendents humbly pray the judgment of this hon- 
panes court wheth- they shall be compelled to make any other or 
further answer to the same, and pray to be hence dismissed, with 
their reasonable cost in this behalf sustained. 
JACKSON, LAWTON & BASSINGER, 
Solicitors for Defendants. 


I, Henry R. Jackson, one of the solicitors for defendents in the 
above State cause, do hereby certify that in my opinion the above 
demmurer is well founded in point of law. 


July 21st, 1879. 
HENRY R. JACKSON. 


773. Unirep States or AMERIC A, So. District of Georgia: 


Personally appeared Raymond M. Demere, who, being duly sworn, 
deposes and says: That the foregoing demur-er is not interposed for 


delay. 
R. M. DEMERE. 


Sworn to and subscribed before me, this 21st day of July, A. D. 
1879. 


[SEAL ] : WM. M. HAYWARD, 
Deputy Clerk U. S. Cirewit Court, So. Dist. of G 
774 [Endorsed:] In the U.S. circuit court for the no. dist. of 


Florida. Rob’t J. Washington vs. The Florida C. R. R. Co. 
and others. In equity. Demer-e- of R. M. Demere & others to the 
cross-bill of the West-rn N.C. R. R. Co. filed in the above cause. 
Filed July 22nd, 1879. Philip Walter, clerk. Jackson, Lawton & 
Bassinger, sol’c’s for def’ts. 


775 ~=In the United States Circuit Court, 5th Circuit, North’n Dist. 
of Florida. In Equity. 


Ropert J. WASHINGTON, Complajnant, 
v8. 
THE FLortpA CENTRAL RAILROAD ComMPpANY, LAWRENCE P. BAYNE, 
et al., Defendants. 


Exceptions taken by the above-named complainant to the answer of 
the defendant, Lawrence P. Bayne, for scandal and impertinence. 


Ist Exception. The complainant excepts to the following words in 
said defendants’ answer, to wit: “ This defendant, upon information 
which he believes to be true, denies that said judgment in favor of 
said Miller was obtained in good faith or founded upon a good or 
valid consideration, but, on the contrary, was a collusive and fraud- 
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ulent proceeding and litigation, gotten up and conducted in the 
name of said Miller, with and between various parties made defend- 
ants thereto, with the fraudulent understanding that they were not 
to defend the same, and especially as between said Miller, M. 5. 
776 Littlefield, M. D. Papy, and other and other defendants, and 
E. M. L’Engle, who prosecutes this suit, for whose real benefit 
and behoof the said proceedings were had and conducted, as will be 
hereinafter stated.” 
2d Exception. The complainant also excepts to the following 
words in said defendants’ answer, to wit: “That immediately after 
such service of said subpoena ihe said Rogers sent his counsel, Alger- 
non S$. Sullivan, Esq., to ascertain who said Miller was, he being 
wholly unknown to said Rogers, and also to learn the object of said 
sult. Whereupon the said Sullivan, after being absent some time, re- 
turned and informed said Rogers that he had seen E. M. L'Engle, 
Ksq., the solicitor of said Miller in said proceedings, who stated to 
him, said Sullivan, that the suit and subpeena so served on_ said 
Rogers in no manner affected the rights or required any attention 
from said Rogers, who need not trouble himself about the same 
unless further notified by him, said L’Engle, as is better 
777 ~— shown by the affidavit of said Sullivan, made part hereof, 
marked R, No. 2. That no such further notice ever was given 
either to said Rogers or to said Sullivan.” 
3d Exception. The complainant excepts also to the following 
words in said answer of said defendants, to wit: “And that said 
Rogers was caused and induced not to further notice .the said sub- 
poena by the deceit and false dealing of said L’Engle, which he surely 
would have done had he been advised of or suspected the false and 
fraudulent purposes designed by said L’Engle in thus designedly 
misleading said Rogers.” 
4th Exception. The complainant excepts also to the following 
words in said defendants’ answer, viz: “But this defendant does 
deny, upon information he believes to be true, that the purchase 
alleged in said bill to have been made by the complainant, Robert 
J. Washington, was bona fide and real, but, on the contrary, said pur- 
chase was false, pretended, and fraudulent, and was done for 
778 the benefit of said E. M. L’Engle, for whose real use this suit 
is prosecuted, as aforesaid.” 
oth Exception. This complainant excepts also to the following 
words in said defendants’ answer, viz: “The motives for creating 
such trust by said Houstoun was for the purpose of keeping said 
bonds and stock out of the reach of this defendant and the Western 
Division of the Western North Carolina railroad, — Thomas L. 
Clingman, each of whom had commenced judicial proceedings in 
courts of competent jurisdiction for the enforcement of their respec- 
tive rights, and that said Houston and said Papy, each having due 
notice thereof, entered into a system of conspiracy and fraud with a 
view of avoiding the demands of the law, and as far as possible to 
defraud this defendant and all other parties to said judicial proceed- 
ings out of their rights in the premises, and hence created said trust 
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in said Papy, as shown by Complainant’s Exhibit C, which 
779 ras concocted by said Houstoun and said Papy, the latter 
being the counsel and confidential adviser of the former, and 
worked for the benefit of each other in said fraudulent ehgrep a 
6th Exception. The complainant also excepts to the following 
words in said defendant’s answer, viz: “ But this defendant is ad- 
vised, and believes the facts so to be, that the said suit by the said 
Houstoun against said Papy was collusive and fraudulent, and the 
said arrest of the said Papy was a sham and false proceeding, whereby 
the process of the said court was availed of by falsehood and fraud 
for the better consummating the fraudulent scheme and purposes of 
said Houstoun, Papy, and others, but this defendant having no 
means of protecting himself against such fraudulent proceedings is 
compelled to submit thereto, and is now represented by his trustee, 
the said Henry J. Rogers, who has caused himself to be made a 
party to said suit in said superior court of Chatham county, Georgia, 
where the whole of the said stock and bonds alleged in the 

780 bill in this case are being litigated.” 
7th Exception. The complainant excepts also to the fol- 
lowing words in said defendant’s answer, viz: “This defendant 
states that said Houstoun, if not duly served with process of law in 
the suits so commenced against him in New York by this defend- 
ant, had due notice thereof and fa-led to avoid the process of the 
law, and conspired with said Papy as aforesaid to defraud this de- 
fendant, The Western Division of the Western North Carolina Rail- 
road Company, and Thomas L. Clingman, but was afterwards cap- 
tured in Philadelphia by said Clingman, whom this defendant is 
informed has since obtained a personal judgment against the said 
Houstoun for the sum of about $34,000, and the said suit of the 
Western Division of the Western North Carolina Railroad Company 
against Houstoun is still pending in New York, as alleged in said 
bill of complaint, and hence was known to be so pending in a court 


of competent jurisdiction at the commencement of this suit as afore- 


said.” 
8th Exception. The complainant excepts also to the fol- 
781 lowing words in said defendant’s answer, viz: “And this de- 
fendant, further answering, saith, and upon information 
which he believes to be true charges the fact to be, that the com- 
plainant, Robert J. Washington, bas no real interest in this suit or 
in the stock and bonds mentioned in his said bill; that his alleged 
purchase thereof is a mere sham and pretence; that he was not a 
bona fide purchaser at said sale,and at best only pretended to pay about 
$4,000 for about $700,000 worth of property, and did not pay a dol- 
lar of that money, and was not even present at the sale; that the 
name of said Washington as a pretended complainant is being used 
by E. M. L’Engle, Esq., who is prosecuting this suit for the benefit 
of himself and others with a view of harrassing and injuring this 
defendant and others and defrauding him out of his just and lawful 
rights in the premises.” 
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In all of which particulars the complainant says that the said an- 
swers of the said defendant is scandalous and impertinent and 
ought to be amended. 


782 Kk. M. L°-ENGLE, 
Complainont’s Counsel. 
785 [Endorsed :] U.S. cir. e’t, N.D. F. In equity. 11. Rob- 


ert J. Washington vs. Florida Central R. R. Co., L. P. Bayne, 
etal. Exceptions to answers of L. P. Bayne. Filed May Ist, 1876. 
Philp Walter, clerk. I. M. L’Engle, solicitor. 


754 Answer to Petition by Board of Trustees. 


In Circuit Court, State-, Northern District of Florida. In 
Chancery. 

In the matter of petition of Robert J. Washington, Esq., claiming 

an interest in $103,000 Pensacola and Georgia & Tallahassee R. R. 


Bonds. 


The Board of Trustees of the Internal Improvement Fund, of 
Florida, for answers to the petition of Robert J. Washington, filed 
before Aristides Doggert, master chancery, 1n the case of Edward 
(. Anderson, Jr., ef al., as said Trustees ef al. claiming an interest in 
the one hundred and three thousand dollars of bonds issued by the 
late The Pensacola & Georgia & Tallahassee Railroad Companies, 
respectfully alleg-s— 

lirst. That by the judgment and decree of the cireuit court of 
Duval county, re ondered Aug. 20th, 1875, in the ease of The Trustees 
aforesaid State of Florida vs. The Jacksonville, Pensacola & Mobile 
hk. R. Company, Milton S. Littlefield e¢ a/., commenced on the 20th 

of March, A. D. 1872, it was declare-, adjudged, and decreed 
755 that all the right, title, and interest of said R. R. Company & 

Littlefield, but vested in and became the property of said 
Board of Trustees. 

Second. That said judgment and decree of said circuit court is 
still of full force and effect & not appealed from. 

Third. That said petitioners allege purchase of Littlefield’- inter- 
est in bonds was acquired at a mi ister’s sale, were mad- by said court 
since the rendition of this decree; that said master’s sale was in a 
chancery suit—a_ creditor’s bill commenced and prosecuted long 
after the commencement of said suit in State court in which said 
decree of August 20th, 1875, was rendered. 

Fourth. That said suit and creditors’ bill was commenced and 
prosecuted by one Miller, as a judgment creditor, upon a judg- 
ment recovered in said State court long after the commencement of 


said suit by said Trustees and State upon promissory notes — Mil- 
ton S. Littlefield. 
786 lifth. That said promissory notes upon which said Miller 


recovered said judgment and debt, on or about the sixteenth 
day [of] February, A. D. 1872, and these respondents aver upon 
information and belief that they were made in settlement of pre- 
tended claim of Edward M. L’Engl upon said Littlefield, and never 
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delivered to said L’Englea long: after the said Trustees and State 
acquired their right & and titéle to said bond; and that said L’Engl, 
when said promissory notes were made & delivered to him, knew 
that said Littlefield and R. R. Company had purchased and paid 
for said bonds, made an agreement to purchase and deliver them to 
the said Trustees on a condition precident to the exchange with said 
Company by said State of four thousand State bonds of one thou- 
sand dollars each, stock in the Sprink of A. D. 1870. 

Sixth. These respondents further say that they are informed and 
believe and therefore aver that in point of fact there was no good, 
valuable, or bona fide considerations for said promissory notes, the 
foundation of said judicial proceeding on the part of said Mil- 

ler. 
787 Seventh. That said L’Engle at said trustees sale of said 
Littlefield’s interest in said bonds bid off the same and that 
his, Littlefield’ interest therein, not having been ascertained by any 
proceedings, sold at a mere nominal prices, and that said sale was 
utterly void. | 

For proof [of] the foregoing facts respondents refer to the record 
of proceeding on bill, answers, croen-bill and answer in said case of 
Anderson et a/. vs. Trustees et al. and the testimony taken then to 
said Washington’s petition and the record of said judicial proceed- 
ings on the part of said Miller. Respectfully pray the said petition 


be dismissed. 
H. BISBEE, Jr. 


NORTHERN District oF FLORIDA, 88: 


Personally appeared before me Mr. H. Bisbee, Jr., who, being duly 
sworn, deposes and says: That he prepared the foregoing answer, 
that all averments therein are true—some possible error in dates—ex- 
cept those averments made on information & belief, and those he 
believes to be true. That this deponent make- this affidavit for the 
reason that he is, by reason of personal investigation of the facts and 
subject-matter, more familiar thereunto than any member of said 


Board of Trustees. 
H. BISBEE; Jr. 
Subscribed and sworn to before me, this 15th day of November, 


A. D. 1875. 
PHILIP WALTER, Clerk. 


788 [Endorsed :] In cireuit court United States. Answer of 

Board of Trustees to petition of Robert J. Washington, dis- 
mi-ing all intent in the $103.00-bonds of P. & G. & T. R. R, Co. 
Filed November 12, 1873. A. Doggett, examiner. Filed ‘Dec. 6th, 
1875. P. Walter, clerk: H. Bisbee, solicitor of trustees. 
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789 In the United States Circuit Court, Northern Dist. of Florida. 
In Equity. 


ROBERT J. WASHINGTON 
3 Vs. 
M. S. Lirrterretp, T. Maynew CuNNINGHAM, et al. 


The petition of T. Mayhew Cunningham, trustee, appointed by an 
order made by the superior court of Chatham county, in the State 


of Georgia, respectfully shows: 


That as appears by the statements made in the bill filed in the 
above-entitled cause, as also the bill filed in this honorable court in 
the name of John H. Miller, which is referred to in complainant’s 
bill, your petitioner is an officer of said superior court of Chatham 
county, subject only to its jurisdiction ; that your petitioner has no 
personal interest in the subject-matter which is litigated in said 
court, and in respect of which the complainant, Washington, seeks 
relief. 

Your petitioner shews unto your honor that he was, by the 
790 order of said court, put in possession of and now has in her 
custody the certificate of shares of stock in the Florida Cen- 
tral Railroad Company, an- the one hundred bonds of the Pen- 
sacola and Georgia and Tallahassee Railroad Companies in com- 
plainant’s bill mentioned, and you petitioner respectfully submits to 
your honor whether this honorable court should, in will, make any 
order or decree against your petitioner, whereby he may be pre- 
vented from obeying the orders of the said court whose officer he is, 
or whereby your petitioner may be made liable to the said Robert 
J. Washington. 

Your petitioner further shews unto your honors that whilst he 
was acting as such officer of the said superior court of Chatham 
county, he employed counsel to appear for him before Aristides 
Dogget, a master of this court, acting under an order made made in 
this case at F.C. Anderson, Jr., e¢ al. versus The Jacksonville, Pensacola, 
and Mobile Railroad Company etal. That your petitioner, by his 
counsel, presented to the said master and filed with him the said one 
hundred and three bonds, which action of your petitioner was in 
conformity with a decree of this court made in the suit last men- 
tioned, your petitioner was advised, by his counsel, that it was his 
duty to proceed in the manner stated, to prevent loss to the person 
or persons, If any, Who might, by the : said court at Chatham county, 
be held entitled to collect the amount of money in said bond stipu- 
lated to be paid the bearer thereof. 

Your petitioner shows unto your honor that said bonds are still 
in the hands of said master, but that it may become the duty of your 
petitioner under order of the said the superior court of Chatham 
county, and as an officer at said last mentioned court, to withdraw 
said bonds from the possession of said master, and to take them 
back to the city of Savannah and there hold them subject to future 
directions. 
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Your petitioner further shew unto vou- honor that should he de- 

sire so to withdraw them he will be prevented by reason of 

791 ‘the proceedings which have been taken in the suit of said 

John H. Miller, and that of R. J. Washington, the said mas- 

ter not being willing because of said proceedings to deliver the said 
bonds to your petitioner. 

Petitioner further shews that Marianna D. Papy admitted, in his 
answer filed in the said suit of John H. Miller, that he had no per- 
sonal title to, or interest in, the said stock of The Florida Central 
Railroad Company, and was only a repository of the certificates of 
such stock to protect Edward Houstoun, and that subject to such 
trust, and such only, he held them. 

It further appears from the proceedings in the said suit-of Miller 
that the answer of said Papy was not replied to, but admitted to be 
true, and that Edward Houstoun, and not said Papy, voted such stock 
in the election for directors of said Florida Central Railroad Com- 
pany. 

Your petitioner alleges, upon informatinn and belief, that, 
792 in his sworn statements, Edward M. L’Engle, the solicitor, 
who filed and made oath to the bills of Miller and Washing- 
ton, alleges that Edward Houstoun held the legal title to said stock ; 
and also in the answer of said L’Engle, in a case depending in Leon 
circuit court, said L’Engle savs that he was elected a director in the 
said Florida Central Railroad Company in October, 1873, by the 
vote of Charles E. Dyke, who voted the said stock as proxy for said 
said Edward Houstoun; and said L’Engle, in his said answer, says 
that said vote was legal, and that he was lawfully chosen as such 
director thereby. 
Your petitioner is informed, and on such information states, 
793 that said Edward M. L’Engle, notwithstanding his said aver- 
ment as to the legal title in said stock, and the right to re- 
voke the same, procured Aristides Doggett, who had been appointed 
a trustee by order of this honorable court, made in the said suit of 
R. J. Washington, on the 7th day of May, 1877, to fill the vacancy 
which was declared in said order to have occurred in the office of 
trustee by the death of said Marianna D. Papy, to set up and assert 
a right to vote the said stock ; and that the said Doggett united with 
Milton S. Littlefield, Joseph B. Stewart, Edward M. L’Engle, Charles 
B. Fenwick, and others, and assembled with these persons in the the 
city of Jacksonville on May 28th, 1877,the said Doggett claiming such 
right to vote said stock and said other persons claiming to vote as 
stock holders in said Florida Central Railroad Company ; and — such 
meeting said Doggett and his said associates assumed to act as stock- 
holders of said Florida Central Railroad Company, and to 
794. hold a stockholders’ meeting for election of directors, and 
voted for nine (9) directors of said company, and the said 
Dogget cast four thousand three hundred and seventy (4,370) votes 
at said meeting. | 3 

Petitioner is advised that the act of said Doggett was wholly ille- 

gal, and was not authorized by the order made by this honorable 
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court, whereby he was appointed to hold the power which said Papy 
possessed at the time of his decease, and more besides. 

Petitioner shows unto your honor that the said persons who were 
voted for at such meeting held on the 25th day of May, immediately 
usurped the offices of directors of said Florida Central Railroad 
Company, and as such made application to the Honorable R. B. 
Archibald, judge of the circuit court of the State of Florida for Duval 
county, to place them in possession of the railroad and property be- 
longing to the Florida Central Railroad Company, which said appli- 

‘ation was by said parties based upon the allegations that they 
795 were the lawful directors of said company; and that they be- 

came such by virtue of the said election held on the 28th of 
Mary; and that the same were legal and the vote of said Doggett 
authorized by the order of May 7th aforesaid, made by this honora- 
ble court; that the judge of said State court, in such representation, 
granted the application; and that the said persons took and now 
have possession of said railroad and property under such order. 

Petitioner states that an applheat on has been made to the judge 
of said State court to vacate said order; and that other proceedings 
have been instituted in said court touching the right to said oftice 
of directors of said company. Petitioner files herewith a printed 
copy of a petition filed in said court in relation to such matter, 
which he prays leave to refer to. : 

Your petitioner alleges that, from the facts in said printed petition 

set forth, he believes that said Edward M. L’Engle procured 
796 the the said order of May 7th, 1877, to be made by this hon- 

orable court with the intent to get said Doggett to assist him 
and said Stewart, Littlefield, and their confederates to get the rail- 
road and property of said company into their possession, and to issue 
bonds based thereon for the individual use of some of said persons, 
which they have actually done.. 

Your petitioner further shews unto vour honor that he is informed 
and believes that the said Robert J. Washington admits that he did 
not purchase the interest of Milton S. Littlefield in the said stock 
and bonds, at the sale made by the master, Fleming, under this de- 
eree In the ease of Miller. He denies that he paid any money for 
the same, and says that he did not know of the sale and did not 
know that the bills now on file in this court in his name had been 
filed. 

Your petitioner alleges, on said information, that said Washing- 

ton will, if interrogated by authority of this honorable court, 
797 depose as petitioner has stated. He is informed said Wash- 

ington has declared and admitted, and petition-, by reason 
of the information which he has received as to the want of interest 
of said Washington in the subject at the suit now pending in his 
name in this court, assert his, petitioner’s, belief that the allegations, 
which appear in the cross-bill filed and sworn to by Joseph B. Stew- 
art, as solicitor of the Western Division of the Western North Caro- 
lina Railroad, to the effect that said suit was in reality brought and 
is conducted by said Edward M. L’Engle for his own use and bene- 
fit; and that he has used the name of Washington to avail himself 
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of the jurisdiction of this court are true, and that said Stewart made 
such statements upon full knowledge-and information. 
In consideration of the premises, your petitioner prays that the 
order made in said cause, whereby said Aristides Doggett 
798 was appointed such master, be vacated. Tha- the acts of said 
Doggett in voting the said stock be declared null and with- 
out authority ; that:said Washington be required to answer inter- 
rogatories, prepared under direction of the court, as to his interest 
in the said suit as to the alleged purchase by him of said stock and 
bonds, as to whether he authorized the institution of said suit ; that 
a copy of this petition and of such interrogations be served on said 
Washington in person, and that he make answer in fifteen days 
from the date of said service; that all orders heretofore made in 
said suit, whereby petitioner, as such officer of said court, is affected, 
may be vacated and set aside; and that the said one hundred and 
three bonds now in the hands of said Aristides Doggett, and which 
was so deposited by petitioner, may be delivered to Henry R. Jack- 
son, Esq., as the solicitor of petitioner, whenever he may apply for 
the same under the general order to that effect, heretofore 
799 — granted in the said cause of E. C. Anderson et al. vs. The J., 
P. & M. R. R. Co. e¢ al. 
HENRY R. JACKSON, 
Solicitor for Petitioner. 


800 [Endorsed :] In the U.S. circuit court for the northern 

district of Florida. 27. Robert J. Washington vs. Milton S. 
Littlefield, T. Mavhew Cunningham, e¢ al. In equity. Petition of 
T. Mayhew Cunningham. Filed Dec. 26th,1877. P. Walter, clerk. 
H. R. Jackson, solicitor for petitioner. 


801 Petition of Henry Gourdin, Stockholder in Florida Central Rail- 
road Company, to Vacate Mandamus Proceedings Ordering 
Election of Directors of Florida Central Railroad Company, made 
March 15th, 1877. J. A. McDonald & S. Y. Finley, Atty’s for Peti- 
tioner. 
In Duval Cireuit Court. 


802. To the circuit court of the State of Florida, fourth judicial 
circuit, Duval county. November term, 1877. To the 

Honorable R. B. Archibald, judge of said circuit : 

The petition of Henry Gourdin respectfully showeth that he is the 
owner and holder of a certificate for sixteen shares of stock issued to 
him by the Florida Central Railroad Company ; that on the fifteenth 
day of February, 1877, one Joseph B. Stewart made and signed a 
petition addressed to your honor, in which he alleged that he held 
a power of attorney from the Western Division of the Western North 
Carolina Railroad Company, empowering him to bring suit in its 
name for the purposes in said petition stated. The petition alleged 
that the said corporation was equitably entitled to 4,370 shares of 
capital stock of the Florida Central Railroad Company, which Ed- 
ward Houstoun held at his decease, and that George W. Swepson 
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and Milton S. Littlefield had fraudulently applied the funds of said 

petitioning company in the purchase of said stock ; that said 
803 company had, by said Stewart acting as such agent, and also 

as its solicitor, brought suit to establish its title to said stock ; 
that there was no legal organization of said Florida Central Rail- 
road Company In existence, “and that its property was going to waste. 
The said petition alleged that Milton S. Littlefield had ‘the leg ul right 
to vote said 4,370 shares of stock, but refused to do so, and that there 
were certain other persons who were also owners of stock in said cor- 
poration, and that the said stockholders failed to elect directors in 
suid company,and the petition prayed that a writ of mandamus might 
be issued to said Littlefield and the other persons named as stock- 
holders, commanding them to meet and elect directors of said Florida 
Central Railroad Company, or to show cause why they neglected 
and refused to do so. 

The said petition was presented to your honor at chambers, on the 
15th day of February, 1877, and on the same day an alternative 
writ of mandamus was issued by your honor, as prayed in said pe- 

tition, and made returnable before your honor at the court- 
804 house, in Jacksonville, on the 26th day of February, 1877, 

such day not being a day in term of the circuit court of Du- 
val county. 

Afterwards the said Stewart made and presented to your honor 
sundry affidavits in support of the prayer of said petition, in one of 
which he stated that there was not, at the time of his deposing, any 
board of directors of said Florida Central Railroad Company in ex- 
istence. 

The said writ of mandamus was served on M.S. Littlefield, James 
M. Baker, Kk. M. L’ Engle, and Charles B. Fenwick only. Afterwards 
the said Littlefield made return to said writ, alleging that he was 
the owner of said 4,370 shares of stock, besides other sh: ares, and he 
filed with such return a paper which he in said return alleged was 
a true statement of the stockholders in said Florida Central Railroad 
Company, which return was not traversed by the said petitioning 
company. 

Afterwards a peremptory writ of mandamus was issued, directed 

to said Milton S. Littlefield, Edward M. L’Engle, James M. 
805 Baker, Charles B. Fenwick, William Redmond, George M. 

Morrill, Henry Gourdin, Julia B. Coftin, F. Poucher, T. B. 
Coddington, and Louis J. Dupre, commanding them to meet on or 
before the 16th day of March, 1877, and elect nine directors of said 
company, and to make return thereof. 

The said last-named writ was issued and signed by your honor, 
at chambers, on the 15th day of March, 1877, and not during a 
term of the circuit court court of Duval county. Afterwards, to wit, 
on the 16th day of March, 1877, said Milton 8S. Littlefield, Edward 
M. L’Engle, Charles B. Fenwick, and James M. Baker made return 
to said writ, and alleged that they assembled in Jacksonville on the 
l5th day of said month in obedience to the command of said writ, 
and that they were entitled to vote more than a majority of the 
stock of said Florida Central Railroad Company, and that they 
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elected nine directors of said company, who, on the same day, met 
and elected a president and officers of said company, and on the 

16th day of said month your honor made final order con- 
806 forming the return to said last-named writ so made. 

Your petitioner shows unto your honor that he was not 
served with said writs and had no notice of said proceedings; that 
he is desirous of contesting the legality and rightfulness thereof, and 
is ready to prove that the same were fraudulent and collusive; that 
the said Littlefield, Edward M. L’Engle, James M. Baker, and Charles 
b. Fenwick had not, at the time when said proceedings were had, 
any certificates: of shares of stock in said Florida Central Railroad 
Company, and were not legally qualified to vote at an election for 
directors thereof, and that nine of the persons for whom said last- 
named persons voted as directors of said company, as they alleged 
in said return to said writ of mandamus, were not qualified to hold 
said offices, as they, the said L’Engle, Baker, Littlefield, and Fen- 
wick well knew; and that the allegation in said petition made by 
said Stewart, that the principal office and place of business of said 

Florida Central Railroad Company was in Jacksonville, 
807 — Florida, was not true, but that the said place of business, and 

the place where the books and records of said company were 
kept, and where the election of directors and officers of it, and meet- 
ings of such directors had been held since the vear 1869, was at 
Tallahassee, in Leon county, Florida, as said L’Engle, Littlefield, 
Baker, and F enwick well. knew; that said return did not set forth 
the names of the persons who acted as stockholders of said company 
at the election for directors, reported in said return, nor what evi- 
dence of ownership of stock was presented and verified, nor did it 
set forth the names of the persons who were chosen as directors and 
officers. 

Your petitioner shows unto your honor that he is informed that 
Nathan K. Sawyer, Edward M. L’Engle, John C. L’Engle, Milton 8. 
Littlefield, W. J. Lawton, James M. Baker, George R. Foster, Charles 
B. Fenwick, and Joseph B. Stewart were the persons so voted for, 
and the persons in said return alleged to have been elected. 

Your petitioner alleges that none of said persons had at the 
808 time certificates of stock in said company legally issued by 

it; that none of them are recorded in the stock ledger of said 
company as stockholders therein, and that the transfer book of said — 
company does not show that any transfer of shares of stock in said 
company have been made therein to either of said parties, so as to 
enable them to demand that certificates of stock should be issued to 
them. 

Your petitioner further shows unto your honor that the allegation 
made by said Stewart in said petition for the writ of mandamus, 
and the return made by said Littlefield and the list of stockholders 
thereto appended, which he swore in said return was a true list, and 
which was not traversed or denied, show that at the time when the 
said perem-tory writ of mandamus was issued, neither said Sawyer, 
said Lawton, said John C. L’Engle, said Foster, nor said Stewart 
were stockholders in said Florida Central Railroad Company, and 
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your petitioner alleges that by reason of the-premises, none of the 
persons so alleged to have been elected as directors of said company 
were qualified to fill said offices, which disqualification was 
809 well known to the persons who made said return to said 
perem-tory writ of mandamus, and was by them concealed 
from your honor. 

Your petitioner files herewith a certified copy of a paper which is 
filed in Leon circuit court as an exhibit to an answer in chancery 
filed by said Edward M. L’Engle in a suit pending in said court, in 
which said L’Engle is deicadant, which paper is marked “D,” and 
purports to be a true copy of the proceedings of said Edward M. 
L’Engle, M. 8. Littlefield, and said other persons when assembled in 
Jacksonville on the 28th May, 1877, claiming to be stockholders of 
said Florida Central Railroad Company, and as such met together 
to elect a president and directors of said company, which paper, your 
petitioner is informed and believes, contains a true statement of such 
meeting, and of what took place thereat. Your petitioner alleges 
that it fully appears therefrom that none of the persons present had 
or produced certificates of stock in said company issued to them by 

its authority, but that said Littlefield and said E. M. L’Engle 
810 and Charles B. Fenwick produced certificates of stock in said 

company, issued to other persons, and voted thereon. That 
said Charles B. Fenwick produced and voted on certificate No. 70, 
issued to Jacob Barrett, and which now appears on the stock-book 
of said company as the property of said last-named person. And it 
appears from the return of said Littlefield and the list of stockholders 
thereto appended, that he swore that he was the owner of said stock, 
and it appears from the statements of said proceedings that said 
Charles B. Fenwick manufactured stock in said company by splitting 
up the hundred shares of Jacob Barrett’s stock; and issued such manu- 
factured stock in quantities of ten shares each to said Stewart, Law- 
ton, Sawyer, Baker, and Littlefield; that such manufactured cer- 
tificates bear date the 15th of March, 1877; and it further. appears 
from said exhibit that Edward M. L’Engle appeared at said meet- 
ing claiming to represent sixty shares of stock issued to some person 

Whose name is not given, and that such claim of ownership 
811 ~~ was based on an alleged assignment of a certificate issued by 

said company, and that thereupon the said E. M. L’Engle, on 
the 15th of March, 1877, also manufactured new stock out of such 
sixty shares, and issued it in lots of ten shares each to John C. L’Engle 
and George R. Foster, with the intention to constitute them stock- 
holders in said Florida Central Railroad Company, and to qualify 
them to act as directors thereof. And _ petitioner alleges that the 
sald KE. M. L’ Engle, said Fenwick, and their said confederates have 
in their possession a book in which are entered all their proceedings 
in relation to said Florida Central Railroad Company, which book, 
when produced, will show that the pretended election of directors of 
said company, reported to your honor to have taken place on the 
15th of March, 1877, was conducted by said Edward M. L’Engle and 
Milton 8S. Littlefield, in like manner as that set forth in the Exhibit 
“),” filed with the said answer of E. M. L’Engle, a copy of which is 


SRP 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM; &¢C., ET AL. 273 


before referred to, with this difference, that at the election on the 15th 
of March, said Littlefield voted the said 4,370 shares of stock, 

812 whilst Aristides Doggett voted it on the 28th of May, as is 
hereafter fully stated. 

Your petitioner further shows unto your honor that the said per- 
sons who claimed that they were elected directors of said Florida 
Central Railroad Company on the 15th of March, 1877, under your 
honor’s hen iminediately upon your honor’s order, made 15th of 
March, 1 7, confirming the return to said perem-tory writ of man- 
damus, setae entered, met together and issued five hundred and 
ninety bonds, promising to pay the bearer one thousand dollars 
each, and purporting to obligate the said Florida Central Railroad 
Company to pay such sum of money at a specified time, and also 
executed and delivered a deed of trust purporting to convey the 
railroad and property of said company to secure the payment of 
such bonds; that such bonds had been engraved and prepared 
for execution by said Stewart and said other parties acting with him 
prior to the commencement of said proceedings in mandamus, and 
with the intent to carry into execution the scheme set forth in the 
affidavit of said Stewart, hereinafter referred to; that the said so- 

called directors, in the resolution which they adopted, falsely 
813 alleged that said Florida Central Railroad Company was 

indebted, and that the object and purpose for which said 
bonds were ordered to be issued was, in part, to make payment of 
such debts; the said Stewart in his said affidavit falsely speaks of 
judgments in favor of Bayne & Co., Rogers, and Clingman, as being 
incumbrances on the property of said Florida Central Railroad 
Company, or as existing liabilities of said company,-which it was 
necessary that said company should be relieved from; and your 
petitioner alleges that such pretences were false; that neither said 
Bayne, Rogers, and Clingman had any judgment which affected the 
rights of said Florida Central Railroad Company, nor had they 
instituted any legal proceedings anywhere that if carried to a suc- 
cessful termination would affect such property. 

Your petitioner ‘alleges that the object of said parties was, as said 
Stewart in his said affidavit states, to get possession of some. securi- 
ties to apply to the use of himself, said Bayne, Rogers, and Cling- 

man, and one W. W. Rollins, and that said Stewart got said 
814 bonds in his possession and has disposed of them in some 

way, partly for his own purposes and partly for the benefit 
of said Bayne, Rogers, Clingman, E. M. L’Engle, and Rolls, and 
that such bonds were delivered to said Stewart by said L’E ugle and 
the other persons who, with him, claimed to be directors of said 
company. 

Petitioner further says the said Stewart states in the bill filed by 
him against George F. Drew et als., which bill he filed as solicitor of 
the Western Division of the Western North Carolina Railroad Com- 
pany, as ‘he asserts, that an agreement was made anterior to the 
filing of said bill whereby the rights of saia North Carolina company 
were admitted by some persons. 

Your petitioner is informed that the agreement alluded to in 
o0—155 
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said bill was made on or about the 15th of December, 1876, between 
said Stewart, claiming to act as agent of said company, and said 
RoJlins, and said Bayne, said Rogers, said Clingman, and said Lit- 
tlefield, and that said Edward M. L’Engle afterwards agreed to co- 
operate in its execution, and that such is the agreement which 
815 — said Stewart refers to in the bill so filed by him in the United 
States circuit court, herewith filed and referred to hereafter. 

Your petitioner further shows unto your honor that the allega- 
tion in said petition, signed by the said Joseph B. Stewart, that the 
said Milton S. Littlefield was the owner of, and entitled to vote, the 
4,370 shares of stock in said company was not correct; that this 
statement by said Littlefield of the names of the stockholders in said 
company is likewise incorrect. 

- Your petitioner further shows unto your honor that the statements 
in said petition, and in the affidavits of said Stewart in support 
thereof, made on the 27th day of February, 1877, that there was no 
legal board of directors of said company at that time existing, is not 
true. 

Your petitioner alleges that Robert H. Gamble, Patrick Houstoun, 
and Aaron Barnett were, at the time when said mandamus proceed- 
ings took place, legally qualified to act as directors in said company, 

they being the survivors of nine directors who were legally 
$16 eleeted in April, 1872, by thestockholders of said company ; that 

said Edward M. L’Engle, Theodore Hartridge, and Francis 
I’. L’ Engle claimed to be directors of said company, and acted as 
such; that they assembled together in Jacksonville, on the 20th of 
March, 1877, and, being so assembled, pretended to hold an election 
for four directors of said company, to fill vacancies in such offices, 
and on the 16th of April of the same year said persons again assem- 
bled together, with John C. L’ Engle and James M. Baker, all claim- 
ing to be such directors, and professed to be authorized to act as 
such, and voted to fix the place of business of said company at Jack- 
sonville. 

Your petitioner, in support of this allegation, files herewith a 
certified copy of an exhibit marked “C,” filed with an answer made 
by said EK. M. L’Engle in the circuit court of Leon county, in a suit 
therein pending; and your petition- further alleges that the said 
Edward M. L’Engle and F. F. L’Engle have for a long time pre- 
tended that a legal electiou of directors of said company was held at 

Tallahassee, on the 30th of October, 1873, and that at such 
S17 = mecting they, together with C. E. Dyke, P. Houstoun, R. H. 

Gamble, E. Lewis, T. Hartridge, E. Houstoun, and B. Will- 
lams, the two last mentioned since deceased, were elected directors 
of said company, and qualified as such. And your petitioner further 
alleges that it appears by the minutes of a meeting of stockholders 
of said company, which are found in the record book of said com- 
pany, that certain stockholders of said company met on the 15th of 
April, 1875, and voted for nine directors of said company, and that 
Edward Lewis, B. Williams, P. Houston, R. H. Gamble, R. Walker, 
C. A. Cowgill, and F. F. L’Engle received a majority of the votes 
then cast for directors of said company, and that B, Williams, P. 
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Houstoun, Edward Lewis, C. E. Dyke, R. Walker, and C. A. Cow-: 


gill afterwards acted in such capacities, all of which matters were 
well known to the said Edward M. 1’Engle, James M. Baker, Charles 
B. Fenwick, George R. Foster, and Milton S. Littlefield at the time 
when said mandamus proceedings were being conducted ; and said 
petitioner alleges that such last-mentioned proceedings of the stock- 

holders of said company at Tallahassee were purposely con- 
818 cealed from your honor, in order to procure your honor to 

issue the said perem- tory writ of mandamus, with a view to 
create a board of directors under the authority thereof, and under 
such order to obtain possession of the railroad and property of the 
said corporation. And your petitioner alleges that said F. F. L’En- 
le, FE. M. L’Engle, and Theodore Harteidae, when they held said 
meeting, on the 20th of March, claimed that they were still in office 
as directors of said company, under the election asserted by them to 
have been made on the 30th of October, 1875, and said Baker, Saw- 
yer, Foster, and J. C. L’Engle took and acted in such capacity of 
directors under the title which was attempted to be conferred on 
them at such meeting of March 20. 


Your petitioner alleges that said E. M. L’Engle, James M. Baker, | 


Milton 8S. Littlefield, Charles B. Fenwick, George R. Foster, N. K. 
Sawyer, J. B. Stewart, W. J. Lawton, and J.C. L’Engle met to- 
gether in the city of Jacksonville on the 28th day of May, 
$19 1877, and undertook to hold an election for nine directors 
of said company; and they assert that they did, with the 
aid of one Aristides Doggett, make a legal and valid election of 
such officers; and that at such election said persons other than 
suid Doggett were chosen directors; and thatzthey elected said E. 
M. L’Engle president of said board of directors, and they now 
assert that the persons so voted for are rightfully i in office as the 
president and directors of said Florida Central Railroad Company ; 
and petitioner alleges they now, in fact, are acting as such, and as 
such have possession of the railroad belonging to said company. 

Your petitioner shows unto your honor that at such last-mentioned 
pretended election the sarne persons were chosen as such directors 
who were reported to have been chosen at the election held on the 

15th day of March, 1877, under the authority of said perem-tory 
writ of mandamus. 

And your petitioner further shows unto your honor that although 
said Stewart alleged in said petition for mandamus and said Baker, 
Fenwick, Littlefield, and E. M. L’Engle admitted in said proceed- 

ings in said mandamus writ that said Littlefield was the 
820 owner of and entitled to vote the said 4,370 shares of stock, 

and although the said E. M. L’Engle, Baker, Fenwick, and 
Stewart procured him to vote such stock at the election for directors 
held under the authority of said writ, and made return to your 
honor that a legal and valid election of directors of said company 
had been held by means of such votes, and that more than a ma- 
jority of the stock of said company was represented thereat, vet the 
said E. M. L’Engle, John C. L’Engle, Milton 8. Littlefield; N. K. 
Sawyer, Joseph b. Stewart, George R. Foster, W. J. Lawton, Charles 
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B. Fenwick, and James M. Baker, at the said meeting of the 28th of 
May, when said: pretended election of the before-named persons is by 
them asserted to have been made, procured and allowed said Aris- 
tides Doggett to vote the same 4,370 shares of stock. 

Your petitioner shows to your honor that said persons now pre- 
tend that said Doggett had. the right to vote said stock by virtue of 

an order of the circuit court of the United States for the north- 
821 ern district of Florida, made ina cause therein pending in the 

name of Robert J. Washington against Milton 8. Littlefield 
and others, which order is dated ,of April, 1877. 

Your petitioner denics that said order gave to said Doggett the 
power or authority to vote said stock, and alleges that the act of said 
Doggett in joining with said I. M. L’Engle and his confederates to 
cast such vote was a fraud on the said circuit court and an abuse of 
the trust conferred on him. 

And your petitioner further shows to your honor that the title 
which said Doggett and said L’Engle claim that he derived from 
said order is based on the claim made in behalf of said Robert J. 
Washington, as the bill in said United States circuit court shows, 
which claim is that said Washington was the owner of said stock 
in the bill stated to be derived from a purchase which said bill al- 
leges said Washington acquired at a sale of said stock by a master 
of said court, under a decree in favor of John H. Miller against 
Milton 8S. Littlefield, and that all the right, title, and interest of 

said Littlefield of and to said stock was decreed in said suit 
$22 to be sold, and was sold, by the said master and purchased 

by said Washington, which said sale took place on the first 
Monday of August, A. D. 1875. 

And your petitioner further shows unto your honor that the said 
Joseph B. Stewart colluded with said Edward M. L’Engle, who was 
the solicitor of record of said Washington, to procure said order of 
sald circuit court of the United States to be made, with the fraudu- 
lent intent to make use of said Doggett to vote said stock, and to 
that end said Stewart ceased to press a cross-bill which he had filed 
in said suit against said R. J. Washington, a copy of which is here- 
with filed, and waived the claim of the said Western Division of 
the Western North Carolina Railroad Company, so set up in said 
bill, to said stock. 

Your petitioner insists that the said last-mentioned acts of said 
persons in so dealing and acting in respect to said 4,370 shares of 
stock is conclusive evidence that the said mandamus proceedings 
were fraudulently and collusively instituted and conducted between 

said Stewart, said Littlefield, L’Engle, and others, with 
823 the intent to defraud your petitioner and others, the bona fide 

stockholders in said Florida Central Railroad Company, and 
with the intent to deceive your honor, as herein appears, and that 
the pretended resistance of said Littlefield and others to the pre- 
tended demand that they should hold an election for directors of 
said company wasasham,and thatthe said proceedings were agreed 
on beforehand by the persons who took part therein ; that such pro- 
ceedings were set on foot and carried on under a champertuous con- 
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tract made between said Stewart, one Wallace W: Rollins, Lawrence 
P.-Bayne, and Thomas L. Clingman, as fully appears from an affi- 
davit made by said Joseph B. Stewart, a certified copy whereof is 
herewith filed, which affidavit is marked “ E,” and is before referred 
to in this petition. 

Your petitioner shows unto your honor that the said proceedings 
in said mandamus suit and the said election of directors of said 
Florida Central Railroad Company by said E. M. L’Engle, Milton 

S. Littlefield, James M. Baker, and Charles B. Fenwick ought 
824 to be by your honor declared illegal, null, and void as to 

your petitioner, by reason of the matters hereinbefore set 
forth, to wit: 

First. That the said proceedings were commenced and conducted 
by said Stewart fraudulently and by collusion with the parties who 
were made defendants in said suit. 

Second. That the said E. M. L’Engle, who joined with said Stew- 
art, Baker, Fenwick, and Littlefield to procure your honor to order 
and empower them to elect directors of said corporation, was, at the 
time, claiming to be the president of said corporation; and that on 
the 15th day of March, 1877, when he united with said persons to hold 
such election, he issued a notice to F. F. L’Engle, Theodore Hart- 
ridge, Patrick Houstoun, and Edward Lewis, as directors of said 
company, to assemble in Jacksonville to hold an election for four 
directors thereof, to fill vacancies in a board of directors which said 
L’Engle asserted was, on said 15th March, legally in existence ; that 
said EK. M. L’Engle, on the 20th of March, five days after he joined 

in making return to your honor that he and others had 
825 chosen a board of directors under your honor’s writ, met 

with said F. F. L’Engle and Theodore Hartridge and assumed 
to elect said James M. Baker, George R. Foster, N. K. Sawyer, and 
John C. L’Engle to fill the same offices to which said E. M. L’Engle, 
M.S. Littlefield, Charles B. Fenwick, and James M. Baker reported 
to your honor, on the 16th of March, they had elected said Baker, 
Foster, Sawyer, and J. C. L’Engle to fill under the authority of said 
peremptory mandamus; and the said Edward M. L’Engle, John C. 
L’Engle, N. K. Sawyer, and James M. Baker assembled, on the 10th 
day of April, 1877, and acted under the authority of said pretended 
election of March 20th, and in defiance and disregard of the action 
of your honor, and in opposition to the title to the said offices of 
directors of said company intended to be created by said proceedings 
in mandamus. 

Third. That such action of said persons shows that they did not 
rely on your honor’s authority, nor on the judgment rendered at 

their instance in said proceedings in mandamus, and that 
826 _ they were not begun or conducted in good faith, and that the 

alleged cause for the same did not in fact exist; and that the 
allegations of vacancies in the directory of said company were un- 
true. 

Fourth. That the action of said Stewart, E. M. L’Engle, and 
Jumes M. Baker in procuring said M.S. Littlefield to vote for direct- 
ors of said company, in compliance with the precept of said per- 
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emptory writ of mandamus, and the voting by said Littlefield of 
4,370 shares of stock in said Florida Central Railroad Company 
iNegal and fraudulent, if the action of said last-named persons, on 
the 28th of May, 1877, in procuring and allowing Aristides Doggett 
to vote the same stock was legal and correct, because the right of 
said Doggett was put on a purchase by Robert J. W ashington of all 
right, title, and interest of said Littlefield in and to said stock made 
long anterior to the 15th of March, 1877, and such fact was well 

known to the persons who allowed said Littlefield to vote 
827 — said stock on said last-named day. 

Fifth. That the affidavit of said Stewart, made in said cir- 
cuit court of the United States, admits that the Western Division of 
the Western North Carolina Railroad Company did not own any 
stock in the Florida Central railroad, and was ineapable, in law, of 
acquiring title thereto; and that the object of the said Stewart, and 
of those who were confederated with him in instituting said pro- 
ceedings in mandamus, was to procure a directory to be formed and 
to cause said $590,000 of bonds to be issued and ‘shared by persons 
not In any way entitled: to receive bonds of said Florida Central 
Railroad Company, and to whom it was not indebted. 

Sixth. That all of the actings and doings of said KE. M. L’Engle, 
M.S. Littlefield, James M. Baker , Charles B. Fenwick, and their 
said confederates in the premises are illegal, and should be declared 
fraudulent and to be abuses of the process issued by by your 

honor. 
828 In consideration of the premises, and for the reason that 

said proceedings were conducted out of term instead of dur- 
ing the session of the circuit court, and because by the judgment or 
order made therein the right of petitioner as a stockholder in said 
company has been seriously injured and = gravely impaired and 
affected without your petitioner ever having notice of said proceed- 
Ings, may it please your honor to make an order vacating and_ set- 
ting aside the said perem-tory writ of mandamus, : and the judgment 
or order made by your honor on the 16th of Mareh, 1877, contirm- 
ing the return made to said writ and discharging said Edward M. 
L Engle and others, and that your petitioner may be admitted to 
appear in answer to said alternative writ of mandamus and make 
return thereto, which petitioner is ready and willing to do instanter. 


829 EXHIBITs. 
Mxuipit.“C” to Answer of E. M. L’Engle. 
OFFICE FLORIDA CENTRAL RAILROAD COMPANY, 
JACKSONVILLE, FLA., March 20, 1877. 
At a meeting of the directors of the Florida Central Railroad 
Company, held at the office of E. M. 1? Engle, pursuant to the call 
of the president, there were present Francis F. L’Engle and Theo- 


dore Hartridge, directors; IE. M. L’Engle, director ‘and president, 
and George R. Foster, secretary and treasurer. 


The following communication from R. H. Gamble to E. M. L’En- 
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gle, president, and the following instrument in writing from C. E. 
Dyke, were laid before the meeting -by the president, and were 
ordered to be spread upon the minutes, which is accordingly done, 
as follows: 


TALLAHASSEE, FLtoripa, February 20, 1877. 
E. M. L'Engle, Esq. 


Dear Sir: In reply to your inquiry I have to say - that I do not 
own any capital stock in the Florida Central Railroad Com- 
830 pany. Mr. T. B. Coddington now owns all that belonged to 
me or stood in my name. 
Respectfully, 
R. H. GAMBLE. 


TALLAHASSEE, Fia., February 15, 1877. 

I hereby transfer and assign to E. M. L’Engle, for value received, 
the ten shares of stock in the Florida Central Railroad Company 
which I held, and which I received from him on the thirtieth (30) 
day of October, 1873, by transfer, to qualify me to act as a director 
of said company at the election of directors held on that day and I 
hereby authorize and depute as my agent to transfer 
said stock from me to said L’Engle. 

E. DYKE. 


It appearing by the foregoing evidence that R. H. Gamble and C. 
E. Dyke, lately members of the present board of directors of this 
company, are no longer eligible to act as directors therein, they 
having ceased to be stockholders and corporators thereof, and it 

being known that Edward Houstoun and B. Williams, late 
851 members of the present board of directors of this company, 

had departed this life,on motion, it was resolved that an elec- 
tion be held, pursuant to the charter and by-laws, to fill the said 
four vacancies in the directory ; whereupon the president laid before 
the meeting the following letter, which he had sent by mail to Ed- 
ward Lewis and Patrick Houstoun, directors in this es a 
copy of each, at Tallahassee, Fla., viz: 


JACKSONVILLE, F'1A., March 15, 1877. 

Messrs. Edward Lewis and Patrick Houstoun, Tallahassee, Florida. 

DrAR Strs: A meeting of the directors of the Florida Central 
Railroad Company who were elected on the 30th October, 1873, 
will be held at my office in Jacksonville, Florida, on Tuesday, the 
20th inst., at 12 o’clock m., for the purpose of filling. the vacancies 
in the directory caused by the death of E. Houstoun and B. Will- 
jams, and the disqualification of R. H. Gamble and Charles E. Dyke, 
who are no longer stockholders in the company. 

You are respectfully requested to attend. 

| E. M. L’ENGLE, 


President F. C. R. R. Co. 
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832 The president stated that no response had been received to 
the said letter. | 3 
It appearing that a majority of the board were present, and that 
the absent members had been duly notified to be present, it was re- 
solved that the election do proceed ; whereupon John C. L'Engle, 
George R. Foster, James M. Baker, and N. K. Sawyer were elected 
to fill the vacancies in the directory of this company. 
On motion, the meeting then adjourned. 


EK. M. LENGLE, President. 


Orrick FrortpA CENTRAL RAILROAD COMPANY, 
JACKSONVILLE, FLA., April 10, 1877. 

Ata meeting of the directors of the Florida Central Railroad Com- 
pany, held to-day at the call of the president, the following resolu- 
tion was adopted: 

Resolved, That Jacksonville, Florida, be the place of business of 
this company, and the place for the meetings of directors and stock- 
holders. 

There were present and voting for said resolution the following 
directors, viz: E. M. L’Engle, F. F. L’ Engle, Theodore Hartridge., 

James M. Baker, John C. L'Engle. 
833 On motion, the meeting adjourned, subject to the call of the 
president. | 
Kk. M. LYENGLE, President. 


I certify that the foregoing is a true copy from the records of said 
meetings. 


[Seal If. C. RR. Co. ] KE. M. DENGLE. 
Exuipitr “ D.” 


OrricE FLORIDA CENTRAL RATLROAD CoMPANY, 
JACKSONVILLE, Fua., April 11, 1877. 
A meeting of the stockholders of the Florida Central Railroad 
Company was held pursuant to the following notice : 


Orrick FLormIDA CENTRAL RAILROAD COMPANY, 
JACKSONVILLE, FLA., April 2, 1877. 
The annual meeting of the stoekholders of the Florida Central 
Railroad Company will convene at the company’s office, in Jackson- 
ville, Florida, on Wednesday, the 11th of April, 1877. 
CHAS. B. FENWICK, 
April 3-St. Secretary F.C. R. R. Co. 


Which was read and ordered to be entered of record. A majority 
of the stock was represented. 
EK. M. L’ Engle was called to the chair, and M.S. Littlefield acted 
as secretary. 
On motion, meeting adjourned to 12 o’clock, Monday, the 
85- 10th of April, 1877. 


CHAS. B. FENWICK, Secretary. 


Sg 


oe 


OFFICE FLORIDA CENTRAL RAILROAD CoMPANY, 
| JACKSONVILLE, FiLa., April 10, 1877. 
Meeting convened pursuant to adjournment, a majority of the 
stock being represented. | 
On motion, meeting adjourned to 12 o’clock, Saturday, April 28th, 


1877. 
CHAS. B. FENWICK, Secretary. 


OrricE Froripa CENTRAL RAILROAD COMPANY, 
JACKSONVILLE, FLA., April 10th, 1877. 
Meeting convened pursuant to adjournment, a majority of the 
stock being represented. | 
On motion, meeting adjourned to Saturday, 12 m., May 12th, 1877. 
CHAS. B. FENWICK, Secretary. 


OrFICE FrortipA CentraL RAILROAD CoMPANY, 
JACKSONVILLE, Fia., May 12, 1877. 
Meeting convened pursuant to adjournment, a majority of the 
stock being represented. 
On motion, meeting adjourned to Monday, May 28th, at 12 m. 


OFFICE FrortipA CENTRAL RAILROAD CoMPANY, 
JACKSONVILLE, Fia., May 28, 1877. 

The meeting of stockholders convened pursuant to adjournment. 

E. M. L’Engle was called to the chair, and C. B. Fenwick acted as 
secretary. 

The chairman appointed W. J. Lawton, Esq., and N. K. 
835 Sawyer, Esq., a committee to examine the certificates and re- 
port number of shares represented and by whom represented 

in the meeting. 

The chairman informed the meeting that Aristides Doggett, Esq., 
had been appointed, by a decree of the court of the United States, 
trustee of four thousand three hundred and seventy shares of the 
capital stock of the company, and Mr. Doggett presented a certified 
copy of such decree, under the seal of the court, which the secre- 
tary was directed to spread upon the mmutes, and it 1s done as fol- 
lows: 

(Here follows, in the exhibit filed by E. M. L’Engle, the copy of 
the decree herein, not copied, which is dated May 7th, 1877.) 


The committee on stock reported as follows: 

The whole number of shares represented in the meeting are five 
thousand and forty-two; that as to forty-three hundred and seventy 
shares embraced in the decree of the circuit court of the United 
States for the northern district of Florida appointing A. Doggett, 
| Esq., trustee thereof, are represented by A. Doggett, Esq., as 
836 such trustee. 

Seventy shares, embraced in certificate number 
—, A. D. 1868, are represented by E. M. L’Engle, agent. 
Forty shares, embraced in certificate number sixty-four, for sixty 


36—155 
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shares, issued —, 1868, under seal of said company, to 
, are represented by E. M. L’Engle, as assignee. 

Ten shares of said stock, embraced in said certificate number 
sixty-four, are represented by J. C. L’Engle, as assignee of such ten 
shares, under an assigment in writing thereof from E. M. L’Engle, 
dated March 15th, 1877. | 

Ten shares of said stock, embraced in said certificate number 
sixty-four, for sixty shares, are represented by Geo. R. Foster, as as- 
signee of such ten shares, under an assignnrent in writing thereof 
from E. M. L’ Engle, dated March 15, 1877. 

Fifty shares of said stock, embraced in certificate number seventy, 
for one hundred shares, issued November 9th, 1868, to Jacob Bar- 
rett, are represented by C. B. Fenwick, assignee. / 

Ten shares of said stock, embraced in certificate mumber 

$37 seventy, for one hundred shares, are represented by James M. 

Baker, assignee of such ten shares, under an assignment in 
writing thereof from C. B. Fenwick, dated March 15th, 1877. 

Ten shares of said stock, embraced in certificate number seventy, 
for one hundred shares, are represented by W_ J. Lawton, as assignee 
of such ten shares, under an assignment in writing thereof from C. 
B. Fenwick, dated March 15th, 1877. 

Ten shares of said stock, embraced in certificate number seventy, 
are represented by N. Kk. Sawyer, as assignee of such ten shares, 
under an assignment in writing thereof from C. B. Fenwick, dated 
March 15th, 1877. 

‘Ten shares of said stock, embraced 1n certificate number seventy, 
for one hundred shares, are represented by M.S. Littlefield, as as- 
signee of such ten shares, under an aissgnment in writing thereof 
from C. B. Fenwick, dated Mareh i5th, 1877. 

Ten shares of said stock, embraced in certificate number seventy, 

for one hundred shares, are represented by J. B. Stewart, as 
838 assignee of such ten shares, under an assignment in writing 
thereof from C. B. Fenwick, dated March 15th, 1877. 

Forty shares of said stock, embraced in certificate number thirty- 
nine, issued to —, A.D. , are represented by C. 
Bb. Fenwick, agent. 

Ten shares of said stock, embraced in certificate number twenty- 
one, Issued to W. L. Hanbrouck, October 7th, 1868, and endorsed by 
him in blank, are represented by C. B. Fenwick, agent. 

Thirty shares of said stock, embraced in certificate number twenty- 
three, issued 7th October, 1868, to Johnson Hazzard, are represented 
by C. B. Fenwick, agent. 

Forty shares of said stock, embraced in certificate number sev- 
enty-five, issued March 11th, 1869, to George W. Swepson, are rep- 
resented by C. B. Fenwick, agent. 

Seventy shares of said stock, embraced in certificate number 
eighty-three, issued the 10th of February, 1871, to E. A. Hopkins, 
are represented by C. B. Fenwick, agent. 

Seventy shares of said stock, embraced in certificate num- 
839 _ ber fifty-three, issued 16th of October, 1868, to M. D. Papy, are 
represented by C, B. Fenwick, agent. 
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Ten shares of said stock, embraced in certificate number seventy- 
four issued —, 1868, to , arerepresented by C. B. Fen- 
wick, agent. 

One hundred shares of said stock, embraced in certificate number 

sixty-two, issued under the corporate seal October 21st, 1868, are rep- 
resented by E. M. L’Engle, as agent and attorney. 

‘Twenty shares of said stock, embraced in certificate number ; 
issued under the corporate seal —, A. D. 1868, to F. P. Por- 
cher, are represented by E. M.L’Engle, as proxy. 

Fifty-two shares of said stock, embraced in certificate number 

, issued under the corporate seal —, A. D., 1868, to J. R. 
Coffin, are represented by E. M. L’Engle, as proxy. 

All of these certificates were produced before the committee, and 
are stamped with the seal of the company and signed by the presi- 
dent in office at their date respectively. 

The committee reported as follows : 

The number of shares present or by proxy, five thousand 
840 and forty-two shares. | 

On motion, the report was adopted. 

On motion of J. M. Baker, the meeting now proceeded to 
elect nine directors for the current year. 

A. Doggett and J. B. Stewart were appointed tellers. 

A canvass being had, the following persons received the number 
of votes set opposite their names: 


EF. bs BIO. isons cnn poe micnn a-neimemnnmeuain aa eae ---- 5,042 
J. BE. DORGE . -on.nssin~ sons ~hondecbumnewemeedaes mee 5,042 
M.S. Littlefield... . < .2214 ancownn ati ns onsen eee 5,042 
J. ©, TEGO an nn cn cinm rin oe on omanmieasie pales align ae ee 5,042 
G, Th. PORT oan 6 cn an eae sncenyewa~ acne eee eee 5,942 
ST TABOR coc s pein dc cin de won heen ae eee 5,042 
W. 2: LAW0O...... .- 6c nn wdnanne cee canennneee eee 5,042 
NN. Mh. SRW FOE. ono nen atepee) capeebaee 3s enienieiie wines ig dant 5,042 
C. Te. FICE ic is wiiecncssncrsnth nin Gna nae une sec cmaieh 5,042 


And they were declared the duly elected directors of said com- 
pany. . . 
On motion of W. J. Lawton, the meeting adjourned. 
CHARLES B. FENWICK, Secretary. 


I certify that the above is a correct copy as taken from the books 
of the company. 


841 In witness whereof I have hereto set my hand and the seal 
of the company. | 
[L. s.] KE. M. L°ENGLE, 


President of the Florida Central Railroad Company. 


rourtes 


SE Se. ON ae oR, « 2 b: r 
NS Ea ae PS AN IN ERO NII: 2s aR IPT OP Ab A oaseee 


284 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 


Exurpitr “ EK.” 
Affidavit of Joseph B. Stewart. 


In the Circuit Court of the United States, Northern District of 
Florida. 


J. Frep. Scuuttre, Jose Prixs, ADRIANUS PRINs, ef al. 
vs. 
Tne WESTERN DIVISION OF THE WESTERN NORTH CAROLINA RAIL- 
ROAD Company et al. 


UnivrepD STATES OF AMERICA, District of Columbia : 


I, Joseph B. Stewart, being duly sworn, upon oath state that I 
have been acting as counsel and solicitor for The Western Division 
of the Western North Carolina Railroad Company, Lawrence P. 
Bayne, L. P. Bayne & Co., Henry J. Rogers, trustee, and Thomas 
S. Clingman, who are parties interested and defendants in interest 
in the above-entitled suit, and the bonds and stock therein men- 

tioned ; that my relation as such counsel and solicitor origi- 
842 — nated nearly three years ago, and about a year ago, or within 

that time, I was clothed with the additional power of attor- 
ney-in-fact, under a power of attorney coupled with an interest, 
with full authority to settle according to my discretion and_ best 
judgment, with any or all of the parties litigant, upon such terms 
as, In my judgment, in view of all the facts, was just, proper, and 
prudent, or, in my discretion, to prosecute the suits in such manner 
and such forms as [ deemed advisable; that when I entered upon 
the discharge of the duties imposed upon me, as counsel and solie- 
itor, as aforesaid, my clients were all standing upon the record as 
defendants in several different suits, all involving the same subject- 
matter, and each suit denying any and all right whatever in my 
clients, in several of which suits they were defaulted, and decrees 
pro confesso against them had been entered of a serious and _ threat- 
ening character, because of their neglect and the misapprehension 

of the rules cf practice by the counsel who preceded me; that 
$45 having in due time got rid of the defaults and orders against 

my clients, I turned and took the aggressive, both by the way 
of answer and cross-bill to the suits against them and by original 
bill asserting their rights for affirmative relief; that to avoid a mul- 
tiplicity of suits on the part of my clients, it was agreed that all 
should withdraw from the record as active litigants except one 
party, to wit., The Western Division of the Western North Carolina 
Railroad Company, in whose name alone all the suits on their part 
should be prosecuted, the other litigants, to wit, Bayne, Bavne «& 
Co., Rogers, trustee, and Clingmah, to furnish all the facets and 
proof in their power, and to advance the money for the expenses of 
the litigation, the plaintiff corporation, that is, the North Carolina 
Company, not being in a condition to do so, and that upon this basis 
the suits in the above-entitled courts in Florida, on the part of the 
Western Division of the Western North Carolina Railroad Company, 
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have been, and are being, prosecuted; that at the time the 
844 combined basis of proceeding above-mentioned was assented ° 

to, to wit, on or about the 15th of December, 1876, it was 
also agreed to what measure of compensation or pay for their claims 
each of the respective parties should have out of the recovery, if 
any, in the name of the North Carolina Company. It was also 
agreed, under my advice, that two lines of litigation should be 
prosecuted, concurrently, but separately, that is, one bill should be 
filed involving the Florida Central and another the Jacksonville, 
Pensacola and Mobile railroad, because they could not well be 
handled in one bill without confusion, if not subject to the excep- 
tion of mu-tifariousness. 

I filed these bills, and have made progress in the suits so far as 
to enjoin temporarily the forced sale proposed, by seizure on. behalf 
of the complainants by George F. Drew, Governor of Florida; and 
since that adjudication, and at rules held for this court at Jackson- 

ville on the first Monday in July, 1877, have obtained and 
845 entered up decrees pro confesso against the Governor of Flor- 
ida, and all others deemed material according to the rules 
of practice of this court; and have now and so far concluded said 
litigation until, for cause shown, these decrees pro confesso shall be 
opened and vacated in the said two suits so brought by me as afore- 
sald, | 
I furthermore state that I have likewise filed answers and pleas 
and other proper defenses, as in my judgment I deemed best, to the 
suits brought by the complainants, the said J. Fred. Schutte et al., 
above mentioned, by their bill filed on the 23d day of May, 1877, 
at Tallahassee, Fla.; that is to say, I have prepared the answer of 
the Western Division of the Western North Carolina Railroad 
Company, the answer of the Florida Central Railroad Company, and 
the plea and answer of the Jacksonville, Pensacola, and Mobile 
Railroad Company, and the joint and several answers of the Di- 
rectors of the Florida Central Railroad Company; all of which 
are printed and executed and filed, or being filed, whereby the 
proper issues for the trial of the suit brought by said Schutte e¢ al., 
above mentioned, are now tendered by the answers and pleas last 
mentioned, so that a speedy trial can be had. 
I further state that under and pursuant to the said agree- 
846 ment and terms of combination, reducing the litigation to 
one party, as before mentioned, to wit, the Western Division 
of the Western North Carolina Railroad Company, and in view of 
the fact that it, being itsélf a body corporate, incapable of being 
a stockholder in another corporation, or authorized by its charter 
to assume the responsibility or discharge the obligation of such 
stockholder, it was agreed to convert the interest into an asset in 
the shape of a bond to be issued by said Florida Central Company 
in such manner as should discharge the said North Carolina Com- 
pany from the position of stockholder, by converting its interest 
into said bonds, and at the same time to relieve the said Florida 


Central Company from all litigation existing under the judgment 


and demands represented by Bayne, Bayne & Co., Rogers, trustee, 


poe 
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and Clingman ; and also to provide for an outstanding and prior 
bond, issued under an act of the Legislature of Florida of 1856, 
which is a charge against said road; and also to provide a fund 
for reissuing “and re- equipping the said Florida Central rail- 
847  road,so as to put the same in good running order, all of 
W hich intered into the terms of agreement of December, 1876, 
aforesaid ; that pursuant to said agreement, and under and by virtue 
of the power of attorney executed to me under the seal of the said 
Western Division of the Western North Carolina Railroad Com- 
pany, the said bonds were issued by the Florida Central Railroad 
Company, under a resolution of the directors and stockholders, on 
or about the 20th day of March, 1877, which bonds so executed 
were delivered to me as counsel and attorney-in-fact of the said 
Western Division of the Western North Carolina Railroad Com- 
pany;-and in its name, and by virtue of said power, and in the 
name- of the several parties before mentioned, as their attorney of 
record, to wit, said Bayne, Bayne & Co., Clingman, and others, 
I executed under seal all proper releases, and delivered for registra- 
tion my said power of attorney, so authorizing me in that behalf 
to act, whereby I have long sinee fully concluded the objects of said 
agreement, for the consummation of which the said power of attor- 
ney was executed to me as aforesaid. 
S45 I further state that it was by reason of said agreement 
that the parties aforesaid, to wit, said Bayne and others, 
holding and representing judgments, retired from the record, and 
agreed to let the tigation proceed in the name of the said Western 
Division of the Western North Carolina Railroad alone; and that 
further, in pursuance of said agreement, the said Bayne, Rogers, 
and Clingm: in have defrayed the whole expense of said litigation, 
except such parts I have contributed myself, under my agreement 
in that bebalf, which has amounted during the past three years to 
a very large sum of money, not a dollar of which has been con- 
tributed by the said Western Division of the Western North Caro- 
lina Railroad Company, because it was not In a condition to do so. 
[ further state that by a telegram received from Washington on 
the 10th day of July, 1877, I for the first time learned of an attempt 
being made by one Thomas D. Carter, in combination with one 
( ‘tharles DD. Willard and others, acting in the interest of the com- 
plainants in this suit, to endeavor ‘to dismiss the said suits so 
brought by me as aforesaid, without any regard to my posi- 
S49 tion as solicitor, and without notifying me of such proceed- 
ing, and substituting other counsel to come upon the record 
and. dismiss my said bills; that since my arrival in Washington, 
and on the morning of the 14th of July, 1877, I was furnished by his 
honor Justice Joseph P. Bradley with a copy of an affidavit sworn 
to by said Thomas D. Carter, with an exhibit of certain proceedings 
of certain alleged stockholders, purporting to have occurred on June 
the 19th, 1877, and also a letter, purporting to be addressed to me 
by W. W. Rollins, under date of July 2d, 1877, and also a paper, 
purporting to be a draft of a consent- ‘decree, not only ignoring my 
own suits, but confessing the allegations of the bill in this suit, pro- 
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posing to enter up a decree pursuant thereto, none of which papers 
I had seen or ever heard of in their present form until the same was 


furnished me by his honor Justice Bradley, as aforesaid, with leave. 


to take copies thereof. 
I further state that I have carefully read said papers, and that, so 
far as they deal in facts bearing upon said lawsuits, are er- 
850 —roneous and false; that the matiers — the Western Division of 
the Western North Carolina railroad are caused to admit by 
said proposed consent-decree are absolutely false and without foun- 
dation in fact; that the proposed consent-decree would cause to be 
recorded the most absolutely false and unjust reflections upon par- 
ties who are not in a condition to defend themselves or their interests 
in this suit; that it would, furthermore, deprive my clients of all the 
advantages they have gained in this suit, and, upon its face, pro- 
poses to perpetuate the grossest fraud upon myself as solicitor, as 
also to deprive others of their rights, to wit, said Bayne, Bayne & 
Co.; Rogers, trustee; Clingman, and others mentioned therein, 
although, as stated, they have contributed the expense and borne 
the burden of this litigation against the efforts of said Willard and 
others, with whom the said Thomas D. Carter conspired, on the 7th 
day of June, 1877, to produce this result, as shown by his said 
aflidavit. 
I furthermore state that since my arrival in Washington I have 
been informed by said W. W. Rollins that he was induced to 
851 sign said letter of the second of July by various representa- 
tions and statements by said Charles D. Willard and W. G. 
M. Davis, Thomas D. Carter, and others, which have since proved 
to be wholly false; that upon discovering such falsehood he, on the 
%h day of July, 1877, addressed to Charles D. Willard a written de- 
mand for the return to him of the papers above mentioned, which 
said demand was as follows : 


| WasHinctTon, D. C., July 9, 1877. 
C. D. Willard, Esq. 

Dear Sir: You will please return to me the papers in relation to 
the dismissal of the Florida suits which you received at the office of 
Shellabarger & Wilson a few days since. The papers referred to are 
those addressed to the clerk of the court in each of the cases above 
referred to. 

Yours, &c., W. W. ROLLINS, 
President W. D. W. N. C. R. R. 


That said Rollins further informed me that said papers were not 
to be used in any event without his special authority, and, having 
ascertained that he had been defrauded and deceived by the 

852 false representations of said Willard and others, co-operating 
with him, whereupon he demanded the return of said papers 

as aforesaid, when he learned to his surprise that said Willard and 
Davis, or one of them, had sent said papers to Jacksonville and Talla- 
hassee, Florida, respectively, to be entered of record; that he learned 
this fact on the 12th day of July, 1877, when he thereupon and im- 
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mediately sent to Philip Walters, clerk of this court, at Jacksonville, 
Florida, a telegraphic dispatch, forbidding him to enter of record 
said papers, because the same were obtained by fraud, and were sent 
without his knowledge or authority, as follows: 

“ WaAsHINGTON, July 12, 1877. 
“To Philip Walters, clerk U.S. court, Jacksonville, Fla. : 

“Any order dismissing injunction suits, or J. B. Stewart as attor- 
ney, 1s sent without my knowledge or authority, and is a gross 
fraud. 

“W. W. ROLLINS, President.” 

And alsosent alike dispatch to the clerk of this court at Tallahassee, 
lJorida, as follows: 

“ WASHINGTON, July 12, 1877 
“To Charles H. Foster, clerk U. S. court, Tallahassee, Fla.: 
853 “Any order dismissing injunction suits, or J. B. Stewart as 
attorney, is without my: knowledge or authority, and is a 
gross fraud. 


“W. W. ROLLINS, President.” 


[ further state that I had no knowledge whatever of the scheme 
and conspiracy in progress between said Willard, Davis, Carter, and 
others till as above disclosed to me on my arrival in Washington, 
except as to the rumors thereof that reached Jacksonville on the 
10th and 11th of July, 2877, the day of my departure for Washing- 
ton; and from the facts disclosed to me I believe the same to be a 
false and corrupt proceeding, organized to defraud the Western Di- 
vision of the Western North Carolina Railroad Company, Thomas 
L.. Clingman, Lawrence P. Bayne, Bayne & Co., H. J. Rogers, trus- 
tee; KE. M. L’ Engle, and others out of their Just and lawful rights, 
in the interest of said Willard and his associates, by the fraudulent 
interposition of said Carter under said corrupt agreement and un- 
dertaking on the part of said Willard and others on the 7th day of 

June, 1877, as aforesaid, and for the deliberate purpose of de- 

Sot frauding me out of my rights as counsel in the premises. 
[ further state that I was elected a director of the Florida 
Central Railroad Company, as immediately representing the inter- 


est of the said Western Division of the Western North Carolina Rail- 


road Company; that in the discharge of my duty as such director 
it has devolved upon me to ascertain and notice the fact that George 
F. Drew, Governor of Florida, who is the senior member of the firm 
of Drew & Burke, who are doing business in the running of a large 
saw-mill about one hundred miles distant from Jacksonville, on the 

line of the road west from Lake City, involved in this suit, and are 
about the largest freighters on said road, paying about fifty thou- 
sand dollars per year for their firm’s transpor tation, giving rise to 
frequent complication of accounts requiring adjustment, and that 
for these reasons the said Drew is, in my belief, not a proper person 
to be appointed receiver or to have control of said Jacksonville, 
Pensacola and Mobile Railroad, as in such capacity he is privileged 


PS 
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to settle with his firm and with himself in a way that it is not 
855 desirable or proper that the companies interested should be 
required to encounter. 

I file herewith an exhibit as part of this affidavit, the affidavit of 
Daniel M. Connelly, an employee of said company, sworn to on the 
12th day of July, 1877, before the clerk of this court, showing the 
business and interested relations of said Drew to said Railroad Com- 


pany, marked Appendix A. 
J. B. STEWART. 


Sworn to and subscribed before me, this 17th day of July, A. D. 
1877. AARON BRADSHAW, 
Notary Public, D. C. 


I certify that the above and foregoing fifteen pages are a true and 
perfect copy of an affidavit of J. B. Stewart, on file in my office, in 
the case of J. Fred. Schutte et al. vs. W. D. W. N. C. R. R. Co. ef al. 
Witness my hand and official seal, at Tallahassee, Florida, this 
27th day of November, A. D. 1877. 

CHAS. H. FOSTER, 


[L. s.] 
Clerk U. S. Circuit Court, Northern Dist. Florida, Tallahassee Div. 


[Endorsed :] 8. R.J. Washington vs. M.S. Littlefield e al. Filed 
Dec. 31st, 1877. P. Walter, clerk. 


856 In Circuit Court of the United States, Northern District of 
Florida. In Equity. 


Ropert WASHINGTON 
v8. 
Mitton S. Litr.eriretp, T. MaYHEW CUNNINGHAM, Trustees, et al. 


To honorable Thomas Settle, judge of the circuit court of the United 
States, northern district of Florida: 


Your petitioner, Francis Vose, respectfully show- unto your honor 
that the subject-matter of this suit is in part one hundred and three 
bonds of the Pensacola and Georgia Railroad Company, issued un- 
der the provisions of the internal improvement act of 1855. 

That your petitioner is the owner and holder of a large number of 
said bonds of the said Railroad Company. 

That there exists in this court a decree for the sale of the 

857 said railroad property in the case of Anderson eé al. vs. The 
J., P. & M. Railroad ef al.; that under said decree the said T. 
Mayhew Cunningham, trustee, filed the said one hundred and three 
bonds with the master in that case, at the same time claiming no 
interest in the same; that the complainant claims to be the owner 
of the said bonds by virtue of an executor’s sale had in a Judgment 
against the said defendant, Littlefield ; that certain persons knows 
as foreign bond by virtue of certain alledged equities growing out 
of the purchase of certain bonds of the State of Florida, issued under 


the act of 1870. 
37—155 
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Sut your petitioner is informed and believes that neither the com- 
plainant herein nor the said foreign bondholders have and legal or 
equitable right to or property in the said bonds, but the same are not 
properly outstanding, and are in fact the property of the trustees of 
the “ Internal Improvement Fund of Florida,” and should be can- 
celled, having been purchased by persons whose duty it was to 

redeem the said bonds, and that by a decree had in the case 
858 of the State of Florida et al vs. The J., P. & M. Railroads e¢ al. 

in the circuit court of Duval county, Florida, the said bonds 
are adjudged to be the property of the said Trustees and directs their 
‘ancellation. 

That said Trustees of the Internal Improvement Fund are not 
parties to this suit and neglect to intervene and protect the bona fide 
bondholders in asserting and maintaining this title to the said bonds 
and secure this cancellation, and your petitioner shows that he, as 
well as all other bona fide holders of this .class of bonds, will be 
seriously impaired in their security for the payment of their bonds 
if these bonds are held to be the property of either of the contend- 
ing parties when they are not bona fide bonds outstanding. And 
your petitioner prays that he may be made a party defendant to this 
suit with leave to file such pleadings herein on his own behalf, as 
well as on the behalf of all other persons similarly situated, as he 
may be advised is necessary to make good his allegations herein 

made. 
859 JAMES B. C. DREW, 
Sol. for Petitioner, F. Vose. 


UNITED STATES OF AMERICA, 
Northern District of Florida: 

Francis Vose, the petitioner within named, being duly sworn says 
that he has read the foregoing petition and knows the contents 
thereof, and that the facts therein stated and the allegations therein 
made are true to the best of his knowledge, information, and belief. 

; F. VOSE. 

Subscribed and sworn before me, this 18th day of January, 1878. 

PHILIP WAL TER, Clerk. 
By SIMON BAER, 
Deputy Clerk. 


860 [Endorsed :] U.S. cireuit court, northern dist. of Florida. 
Robert J. W fe oo vs. Milton S. Littlefield et al. Petition 

of IF. Vose. 10. Filed Jan. 19th, 1878. Philip Walter, clerk. By 

Simon Baer, deputy clerk. James B. C. Drew, sol. for petitioner. 


861 In the United States Cireuit Court, Fifth Cireuit, Northern 
District of Florida. In Equity. 
To the judges of the said court : 


Robert J. Washington, of Westmoreland county, Virginia, a citi- 
zen of theState of the State of Virginia, brings this his bill of complaint 
against the Florida Central Railroad Company, a corporation created 
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by the State of. Florida, having its principal place of business in the 
said district, a citizen of the State of Florida, Tanny 8. Papy, of 
Tallahassee, Florida, as executrix of the last will and testament of 
Moriana D. Papy; deceased, a citizen of the State of Florida; James 
P. S. Houstoun, of Savannah, Ga., a citizen of the State of Georgia ; 
Raymond W. Demere, James H. Johnston, and James P. 8. Hous- 
toun, of Savannah, Ga., as executors of the last will and testament 
of Edward Houstoun, deceased, citizens of the State of Georgia; T. 
Mayhew Cunningham, of Savannah, Ga., a citizen of the State of 
Georgia ; Thomas T. Clingman, of Asheville, N. C., a citizen of the 
State of North Carolina; the Western Division of the Western 

North Carolina Railroad Company, a corporation created by 
862 = and existing in the State of North Carolina, a citizen of the 

State of North Carolina, and Henry J. Rogers and Lawrence 
P. Bayne, of New York city and State, citizens of the State of New 
York ; and thereupon your orator complains and says: 

That on the 15th day of. November, 1872, one J. H. Miller, an 
execution creditor of Milton 8S. Littlefield, exhibited in this court 
his bill of complaint in behalf of himself and of all others in like 
relation to said Littlefield, to subject to sale for the payment of such 
execution. debts the property which might be discovered of said 
Littlefield, and especially certain railroad bonds and _ stocks here- 
after more particularly described. 

That the said Henry J. Rogers and Lawrence P. Bayne, partners, 
under the name of L. P. Bayne and Company, and Mariano D. 
Papy, now deceased, were made parties defendant to said bill, with 
allegations that they claimed interests in said bonds and stocks, but 
had no interest in them, and they were called on to set forth and 
substantiate their claims or be forever barred from asserting any ; 
that said Rogers and said Papy were personally served with process 

on said bill within said district; that the Jacksonville, 
863 Pensacola and Mobile Railroad Company and the Gulf 
Steamship Company, corporations of the State of Florida ; 
the said Florida Central Railroad Company, Aaron Barnett, S. W. 
Hopkins and Company, hereafter mentioned ; The Western Divis- 
ion of the Western North Carolina Railroad oe and J. LL. 
Henry, N. W. Woodfin, W. P. Welch, W. G. Caudler, and W. W. 
Rollins, commissioners of the Western Division of the Western 
North Carolina Railroad Company, and Edward Houstoun, were 
also made defendants to said bill, with like allegations as those 
above stated ; that the Jacksonville, Pensacola and Mobile Railroad 
Company, the Florida Central Railroad Company, and the Gulf 
Steamship Company were personally served with process on said 
bill within the said district, and that Edward Houstoun, Aaron Bar- 
nett, and S. W. Hopkins and Company were served with an order 
made by the said court requiring them toappear and plead, answer, 
or demur to said bill; the said Houstoun and Barnett were served 
in Savannah, Georgia, and the said S. W. Hopkins & Co. were served 
in the city and State of New York with said order. 
That said Edward Houstoun was afterwards dismissed 
864 from the suit; that Mariano D. Papy made answer, and that 
all of the other defendants made default, and that decrees 
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pro confesso were taken against them, which were afterwards made 
absolute. 

That on the 2nd day of December, 1873, a final decree was ren- 
dered in said cause, a copy of which is hereto attached and prayed 
to be taken as a part of this bill, and is marked Exhibit A; that the 
decree recognized and sustained the trust set up by the answer of M. 
D. Papy, which trust is hereafter set forth. 

That on the 6th day of January, 1875, F. P. Fleming was ap- 
pointed special master of said court to carry the said decree into 
effect in the place of the master therein named, who had died ; that 
on the 2nd day of August, 1875, said special master offered at pub- 
lic sale, as the property of Milton S. Little field, the stock and bonds 
hereafter described,and sold all the interest of s: aid Littlefield therein 
under authority of said decree, and that your orator became the pur- 
chaser thereof. That said special master made his report of said 
3 sale to this court, and filed the same in'‘the clerk’s office on the 
865 26th day of August, 1875. That no exceptions thereto were 

filed, and that on the rule day of October, 1875, the said re- 
port stood confirmed according to the practice of this court. 

That the bonds and stocks so purchased by your orator are de- 
scribed as follows: Schedule of stock in the Florida Central Rail- 
road Company and of bonds of the Pensacola and Georgia Railroad 
Company and of the Tallahassee Railroad Company, sold by F. P. 
Fleming, special master above referred to, viz: Bonds of the Pensa- 
cola and Georgia Railroad Company issued under authority of the 
internal improvement act of the State of Florida, numbered as fol- 
lows: (171) one hundred and seventy-one, (172) one hundred and 
seventy-two, (173) one hundred and seventy-three, (174) one hundred 
and seventy-four, (175) one hundred and seventy-five, (176) one hun- 
dred and seventy-six, (182) one hundred and eighty -two, (185) one 
hundred and eighty caees (154) one hundred and eighty four , (185) 
one hundred and eighty tiv e, (186) one hundred and eighty -six,(187) 

one hundred and eighty-seven, (188) one hundred and eighty- 

S66 eight, (189) one hundred and eighty-nine, (190) one hundred 
and ninety, (191) one hundred and ninety-one, (192) one hun- 

dred and ninety-two, (195) one hundred and ninety-three, (194) one 
hundred and ninety-four, each for one thousand dollars, with interest 
coupons from July Ist, 1869, attached thereto; (6) six, (36) thirty- 
six, (37) thirty-seven, (38) thirty-eight, (89) thirty-nine, (40) forty, 
(41) forty-one, (42) forty-two, (45) forty-three, (44) forty-four, (45) 
forty-five, (46) forty-six, (47) forty-sev en, (48) forty -eight, (49) forty- 
nine, (50) ftte, (51) fifty- -one, (52) fifty -tw o, (53) fifty-three, (54) fifty- 
four, (55) fifty-five, (56) fifty-six, (262) two hundred and _ sixty-two, 
(GY) sixty-nine, (70) seventy, (74) seventy-four, (78) seventy-eight, (79) 
seventy-nine, (80) eighty, (82) eighty-two, (83) eighty-three, (85) 
eighty-five, (86) eighty-six, (87) eighty-seven, (SS) eighty-eight, (S9) 
anhawlnn (90) ninety, (91) ninety-one, (92) ninety: two, (101) one 
hundred and one, (105) one hundred and five, (106) one hundred 
and six, (107) one hundred and_ seven, (108) one hundred and 
eight, (134) one hundred and_ thirty-four, (135) one hundred 
and thirty-five, (136) one hundred and thirty-six, (137) one hundred 
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and thirty-seven, (138) one hundred and thirty-eight, (144) one 
867 hundred and forty-four, (145) one hundred and forty-tive, (258) 
two hundred and fifty-eight, (259) two hundred and fifty-nine, 
(260) two hundred and sixty, (261) two hundred and sixty-one, (263) 
two hundred and sixty-three, (264) two hundred and sixty-four, 
(265) two hundred and sixty-five, (266) two hundred and sixty-six, 
(281) two hundred and eighty-one, (75) seventy-five, (82) eighty-two 
of another series; eighty-four (84) of another series; eighty-three(83) 
of another series ; (3812) three hundred and twelve, (313) three hun- 
dred and thirteen, (314) three hundred and fourteen, (315) three 
hundred and fifteen, (316) three hundred and _ sixteen, (317) three 
hundred and seventeen, (318) three hundred and eighteen, (319) 
three hundred and nineteen, (320) three hundred and twenty, (321) 
three hundred and twenty-one, (343) three hundred and forty-three, 
(363) three hundred and sixty-three, (364) three hundred and sixty- 
four, each for one thousand dollars, with interest coupons attached 
thereto from July Ist, A. D. 1870; thirty-four (34) for five hundred 
dollars, with interest coupons: from July 1st, 1870, attached there- 
to. 
868 Bonds of the Tallahassee Railroad Company issued under 
‘authority of the internal improvement act of the State of 
Florida, numbered as follows, viz.: (2) two, (3) three, (4) four, (5) 
tive, (G) six, (7) seven, (8) eight, (9) nine, (10) ten, (11) eleven, (12) 
twelve, (13) thirteen, (14) fourteen, (15) fifteen, (16) sixteen, (17) sev- 
enteen, (18) eighteen, (19) nineteen, (20) twenty, (51) fifty-one, for one 
hundred dollars each, with coupons from July Ist, 1870, attached 
thereto; (56) fifty-six, (89) eighty-nine, (90) ninety, (212) two hundred 
and twelve, (245)two hundred and forty-five, (253) two hundred and 
fifty-three, (254) two hundred and fifty-four, (255) two hundred and 
fifty-five, (256) two hundred and fifty-six, each for five hundred dol- 
lars, with interest coupons from July Ist, 1870, attached thereto. 
The followmg are the shares of stock sold, viz: (100) one hun- 
dred shares of capital stock in the Florida Central Railroad Com- 
pany, being the shares embraced in certificate of stock numbered 
(40) forty ; (100) one hundred shares of said stock, being those em- 
braced in stock certificate of said company numbered (41) forty-one; 
(100) one hundred shares of said stock, being those embraced in 
stock certificate of said company numbered (42) forty-two ; (100) 
one hundred shares of said stock, being those embraced in stock 
certificate of said company numbered (48) forty-three; one hun- 
dred shares of said stock, being those embraced in stock cer- 
869  tificate of said company numbered (44) forty-four, and the 
certificates themselves standing in the name of Edward Heus- 
toun; (100) one hundred shares of said stock, being those embraced 
in stock certificate of said company numbered (45) forty-five ; (100) 
one hundred shares of said stock, being those embraced in stock 
certificate of said company numbered (47) forty-seven ; (100) one 
hundred shares of said stock, being those embraced in stock cer- 
tificate of said company numbered (48) forty-eight ; (100) one hun- 
dred shares of said stock, being those embraced in stock certificate 
of said company numbered (49) forty-nine; (100) one hundred 
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shares of said stock, being those embraced in stock certificate of said 
yrs numbered (50) fifty. 

(70) seventy shares of said stock, being those embraced in stock 
certificate numbered (51) fifty-one of said company, and the cer- 
tificate themselves standing in the name of Edward Houstoun. 

(70) seventy shares of said stock, being those embraced in stock 
certificate of said company numbered (57) fifty-seven, standing in 
the name of Edward Houstoun, guardian of Eliza Houstoun, and 

the certificate itself. 
870 (70) seventy shares of said stock, being those embraced in 
stock certificate of said company, numbered (58) fifty-eight, 
and the certificate itself standing in the name of Edward Houstoun, 
guardian of Claudia Houstoun. 

(20) twenty shares of said stock, being those embraced in stock cer- 
tificate ‘of said company numbered (59) fifty-nine, and the certificate 
itself standing in the name of James Houstoun. 

(50) thirty shares of said stock. bei ing those embraced In stock cer- 
tift ate of said company numbered (79) seventy-nine, and the certi- 
ficate itself standing in the name of Edward Houstoun. 

(3,110) three thousand one hundred and ten shares of said stock, 
being those embraced in ‘stock certificate of said company numbe red 
(SO) eighty, and the certificate itself standing in the name of Edward 
Houstoun. 

Your orator further says that all of said stock, and all of the stock 
in the Florida Central Railroad Company, is within the northern 
district of Florida, and in the keeping of the said corporation, The 

Florida Central Railroad Company. 
871 That on the 13th day of May, 1870, the said Milton 8. Lit- 

tlefield purchased from Edward Houstoun thirteen hundred 
shares of capital stock in the Florida Central Railroad Company 
(each share being for one hundred dollars), which stood, as they still 
do, in the name of himself, the said Houstoun, individually, and as 
guardian of his children (except twenty shares which stood in the 
name of James Houstoun, for whom said Edward Houstoun was 
agent, with fullest power to control and sell said stock ; said James 
is one of these defendants), the same being a portion of those men- 
tioned in the foregoing schedule, and purchased also one hundred 
and three thousand dollars, at par value, of bonds of the Pensacola 
and Georgia Railroad Company, and of the Tallahassee Railroad 
Company, being the same bonds mentioned in the foregoing schedule, 
and paid a portion of the purchase-money therefor, and obtained a 
credit.for the remainder. 

To secure the payment of this defined portion of the purchase- 

money all of said bonds and all of the shares of stock so pur- 
872 chased were left with said Houstoun, the bonds being pay- 

able to bearer, and no change being made in the registry of 
the ownership of said shares of stock. For the further security of 
the payment of this defined portion of the purchase-money aforesaid, 
the certificate or certificates of thirty-one hundred and ten other 
shares of capital stock in said Florida Central Railroad Company 
(being the certificate or certificates of the remainder of the share 
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mentioned in the foregoing schedule), which said Milton S. Little- 
field had previously purchased from one George W. Swepson, and 
paid for, were deposited with said Houstoun, each share being of 
the value of one hundred dollars, at par. These last-mentioned cer- 
tificate or certificates were when they were deposited with said Hous- 
toun, transferred in blank; that is to say, a form of transfer, printed 
on the back of each certificate, was executed by the last owner, but 
the blank spaces were left unfilled by the name of any transferer or 
by any dates. 

That the purchase of said stock and bonds, and the deposit 
873 thereof, as abovestated, are evidenced by a written agreement, 

of which a copy is hereto attached, marked Exhibit B. 

That upon default being made in the said deferred payments to 
the said Edward Houstoun, some time in the year 1870, caused the 
certificate-or certificates of the said thirty-one hundred and ten 
shares of stock in the Florida Central Railroad Company to be sold 
at public auction, in New York city and State, and became himself 
the purchaser thereof. That subsequently he surrendered to the 
proper officers of said Railroad Company the said certificate or cer- 
tificates for thirty-one hundred and ten shares of stock, and caused 
another certificate therefor to be issued to himself. 

That said sale did not and could not effect any transfer of owner- 
ship in the stock, as pretended by said Houstoun, and that the 
change of the registry thereof was therefore unauthorized. 

That by this means the said Houstoun held and controlled four 
thousand four hundred and ten shares of the five thousand five 

hundred and fifty shares into which the whole capital stock is 
874 divided, and voted all of said stock which was so in his keep- 

ing, and thus controlled the organization and management 
of said company. 

That afterwards, on the 12th day of April, 1871, tue said Milton 
S. Littlefield paid to the said Edward Houstoun the full amount of 
the deferred payments due on the said purchase of said bonds and 
stock, and that thereupon the said Houstoun delivered the said 
bonds and certificates of stock to Mariano D. Papy as a trustee, who 
was to hold them for the purposes specified in the instrument of 
writing creating said trust, a copy whereof is hereto attached and 
marked Exhibit C, and prayed to be taken as a part of this bill as 
fully as if the said writing were here set out. And the said Papy 
accepted the said trust. 

That afterwards the said Houstoun filed in the superior court of 
Chatham county, Georgia, his bill in equity against the said M. D. 
Papy, who was then within the jurisdictiction of said court, and 
had said bonds and certificates of capital stock with him, praying 

a writ of ne ereat directed to the said Papy, restraining him 
875 from removing the said certificates cf stock and the said 
bonds from the jurisdiction of that court. 

That the said Papy was arrested by the sheriff of said county 
under said proceedings, and having refused to replevy the property, 
of which he was such trustee, the said court ordered that it be de- 
livered to T. Mayhew Cunningham, one of these defendants, to be 
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by him safely kept, subject to the further order of said court, and 
that thereupon the said Papy be discharged from arrest, which was 
accordingly done. 

That said Papy surrendered all of said bonds, and all of said 
certificates of stock, except, as your orator is informed, the certifi- 
cates for about fortv shares, which he had left at his home in Florida, 
and which your orator charges that he still had at the time of his 
death. 

The the order of said superior court of Chatham county, Georgia, 
and the delivery by said Papy of said certificates of stock to said 
Cunningham created no change and could create no change in the 

ownership of said stock, or in the right to control the same, 
876 as pretended by the said Cunninhgam and _ the said Hous- 
toun. 

That notwithsanding the relation which said Edward Hous- 
toun held to the stock, and notwithstanding the trust concerning the 
certifieates therefor voluntarily created by him in the said Papy and 
afterwards atte mpted to be created by his said proceeding in the su- 
perior court of Chatham county, Georgia, he, the said Houstoun, 
continued until his death to vote the said stock, and thereby to con- 
trol the organization and management of said company, although 
he did not, ‘after the purchase made from him by said Littlefield, ¢ as 
above mentioned, own any stock therein. 

That said Edward Houstoun died on the — day of , 1875, 
and that Raymond M. Demere, James H. Johnston, and James P. 8. 
Houstoun, defendants hereto, are the executors of his last will and 
testament duly qualified. 

Your orator further says, on information and _ belief, that the said 

executors of Edward Houstoun claim the right to control and 
877 vote the said stock in the Florida Central Railroad Company, 
and that they do control and vote it. 

That said Mariano D. Papy died on the — day of July, 1875, and 
that the defendant, Fanny 8. Papy, is the executrix of his last will 
and testament duly qualified. 

That in August and September, 1870, while the said bonds and 
certificates of shares of stock were in the actual custody of said Ed- 
ward Houstoun, suits were instituted against the said Milton 8. Lit- 
tlefield by the defendants Henry J. Rogers and Lawrence P. Bayne 
in the State of New York, and by the “defendant Thomas L. Cling- 
man in the States of New Jersey and Pennsylvania, claiming to be 
creditors of said Littlefield, and processes of carnishment were at 
their several instances issued in said suits, directed to said Houws- 
toun, seeking to discover and subject to the payment of their claims 
property belonging to said Littlefield, which might be in the hands 
of said Houstoun. 

That no service was, as your petitioner is informed, ever 

878 made on said Littlefield in any of said suits, and and that no 
service was ever made upon said Houstoun of said writs of 
garnishment in the suits of Rogers & Bayne, but that he was served 
in New Jersey and in Pennsylvania with writs of garnishment issued 
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against him at the instance of said Clingman in his said actions 


_against said Littlefield. 


”Y our orator further says that by thesaid proceedings and by theserv- 
ice of said writs of garnishment no lien on any stock interest in the 
Florida Central Railroad Company was or could be created, nor 
could any lability on account thereof be in any event fixed upon 
said Houstoun as pretended by said Rogers, Bayne, and Clingman. 

Your orator says, further, that in October, 1870, the defendants, 
The Western Division of the Western North Carolina Railroad Com- 
pany, instituted its action in a court of the State of New York 
against said Edward Houstoun and others, claiming therein to be the 

owner of the three thousand one hundred and ten shares of 
879 the capital stock of the Florida Central Railroad Company 

embraced in certificate No. 80, and held, as aforesaid, by said 
Houstoun, which claim was upon the ground that the said shares 
had been originally purchased by one George W. Swepson with 
moneys belonging to it, and that said Swepson had transferred the 
shares aforesaid to Milton S. Littlefield. Your orator is not posi- 
tively informed whether service was ever made upon said Houstoun 
in this suit, but he believes and charges that it was not; but whether 
service was effected or not your orator charges that no liability could 
possibly attach to said Houstoun, nor could any relief be given to the 
said complaining corporation by said proceedings. 

Your orator says, further, that the suits above mentioned of Henr 
J. Rogers, Lawrence P. Bay ne, Thomas L. Clingman, and the West- 
ern Division of the Western North Carolina Railroad Company are 
the same suits mentioned in Exhibit C, hereto —. 

That the three thousand one hundred and ten shares embraced in 

the certificate or certificates left with Edward Houstoun by 
880 Milton S. Littlefield as additional security for the payment of 

money, as herein stated, and by the said Houstoun sold and 
purchased, are the same shares embraced in certificate No. 80, within 
mentioned. | 

That there is no person now legally authorized to represent said 
stock and vote it and protect the interests of your orator and others, 
cestius que trust, although the executors aforesaid of said Edward 
Houstoun and the T. Mayhew Cunningham, defendants hereto, pre- 
tended, as your orator is informed, that they have such authority by 
reason of the foregoing premises. 

To the end, therefore, that the defendants may, if they can, show 
why your orator should not have the relief hereby prayed, and may 
upon their several oaths true answers make to such of the interroga- 
tories hereafter set forth as by the note hereunder written they are 
respectively required to answer, that is to say: 

ist. Whether at the time of his death the said Mariano D. Papy 

had in his possession any certificates of shares of stock in the 
881 Florida Central Railroad Company? If yea, how many cer- 

tificates, the numbers of them, the number of shares of stock 
in each, their dates, to whom issued, and their endorsements ; 
whether the executrix of M. D. Papy claims any, and, if anv, what, 
interest in any certificates of stock in said Railroad Company which 
38—155 
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may have been found amongst the papers or effects of testator? If 
any such certificates were found, how did said M. D. Papy obtain 
them, and what did he hold them for, and whose are they, and to 
whom does the stock belong, if you know ? 

2nd. Whether Raymond M. Demere, James H. Johnston, and 
James P.S8. Houstoun are the executors duly qualified of the last will 
and testament of Edward Houstoun, deceased ; whether they claim 
the right to control and vote the stock in the Florida Central Rail- 
road Company herein mentioned, or any of it; whether they claim 
it, or any of it, as assets of their testator; whether they have ever 
voted it, or any of it, or authorized any other person, and whom, to 
vote it, or any of it, and when they did so, if at all; whether 

they claim any, and, if any, what, right or interest in said 
882 stock, or any of it, or in said certificates, or anv and which of 

them, and whether they have possession of any, and, if of any, 
of which, of said certificates? Ifthey have not got them, what per- 
son or persons have them, or any of them. 

3rd. Whether T. Mayhew Cunningham claims the right to con- 
trol‘and vote said stock, or any of it, in the Florida Central Rail- 
road Company; whether he has ever voted it, or any of it, or au- 
thorized any other person to do so; and, if so, when he so author- 
ized any other person, and whom, to vote it, or any of it, or when he 
voted it, or any of it, himself; whether he claims any, and, if any, 
what, right or intercst in said stock, or any of it, or in said certifi- 
cates, or any of them; whether he has possession of any, and, if of 
any, of which, of said certificates; if he has not got them, what per- 
son or persons have them, or any of them? 

4th. Who the directors and other officers of the Florida Central 
Railroad Company are; when and by what stock vote the directors 

were elected; what persons at such election voted the stock 
$835 represented, and by what authority they voted it; in whose 

names the said shares so voted stood on the books of the said 
company, and what changes therein have since been made, if any 
have been ? 

Sth. Whether Edward Houstoun, deceased, herein mentioned, was 
the father of the defendant, James Houstoun; whether said Edward 
Houstoun was authorized to control, manage, and sell twenty shares 
of stock in the Florida Central Railroad Company standing in the 
name of James Houstoun, one of these defendants; whether said 
James knew of and assented to the sale thereof herein set forth, and 
whether he claims any, and, if any, what, interest therein, or in any 
other, and what other, stock in said corporation ? | 

And that the said T. Mayhew Cunningham and the said Raymond 
M. Demere, James H. Johnston, and James P. 8. Houstoun, execu- 
tors as aforesaid, their agents and attorneys, and James P. 8. Hous- 
toun, his agent’ and attorney, may be enjoined from voting, or at- 

tempting to vote, the said stock, from disposing in any manner 
884 of the certificates thereof, and from making any any change 
in the registry thereof ; 

And that the Florida Central Railroad Company, its officers and 


agents, may be enjoined from receiving any votes of any of the stock 
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herein described except from the trustee herein prayed to be ap- 
pointed, or from such other person or persons as may be authorized 
by this court to vote the same, and from making any change in the 
certificates, or in the registry of the certificates, thereof, except such 
as this court may direct; 

And that your orator may be decreed to be the legal and equita- 


_ble owner of said stock, and that proper transfers may be made and 


certificates cancelled and new certificates issued to put him in the full 
enjoyment of such property, and that in the meanwhile a trustee 
may be appointed in the place and stead of the said Mariano D. Papy, 
deceased, to hold, scbtenk protect, and vote the said stock, and that 
the certificates thereof may be delivered to such trustee, or in default 

thereof that said certificates may be declared cancelled and 
885 new certificates therefor may be issued to such trustee, and 

the said stock transferred on the books of said corporation tu 
such trustee by the orders of this court; 

And that the said trustee may hold, control, and vote the said 
stock until it shall be ascertained who is entitled to it, and that it 
may then be transferred to such person or persons, and that your 
orator may have such other relief as may be just and equitable; 

And that all persons therein named or who may hereafter be 
brought in and who claim anv right to or interest in the said stock 
may be required to set forth and substantiate the same or be forever 
precluded from setting up any such right or interest hereafter: _ 

May it please your honors to grant unto your orator injunctions 
as above prayed and the usual writ of subpoena, to be directed to 
the said Florida Central Railroad Company, Fanny 8. Papy, execu- 

trix of the last will and testament of Mariano D. Papy, de- 
886 ceased; T. Mayhew Cunningham, James P. 8S. Houstoun, 

James P. 8. Houstoun, Raymond M. Demere, and James H. 
Johnston, executors of the last will and testament of Edward Hous- 
toun, deceased ; Thomas L. Clingman, The Western Division of the 
Western North Carolina Railroad Company, Henry J. Rogers, and 
Lawrence P. Bayne, commanding them, and each of them, to ap- 
pear and answer the premises and to stand to and perform such 
order and decree as to this honorable court may seem meet. 

And your orator will ever pray. . 


Notr.—The defendant, Fanny S. Papy, is required to answer the 
interrogatory numbered one (1). 

The defendants, Raymond M. Demere, James H. Johnston, and 
James P. S. Houstoun, are required to answer the interrogatory num- 
bered two (2). 

That defendant, T. Mayhew Cunningham, is required to 
S87 answer the interrogatory numbered three (5). 

The defendant, The Florida Central Railroad Company, is 
required to answer the interrogatory numbered four (4). 

The defendant, James P. 8. Houstoun, is required to answer the 
interrogatory numbered five (5). 

E. M. L°’ENGLE, 


Compl’t’s Solicitor. 


> Laine 


ALE Pl SIERO TON AIT STS “Oa 


NOE ATL IR FE 


EA A Ae RCN re mR oe 


0U0 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &¢., ET AL., 


STATE OF Froripa, Duval County : 

Personally appeared Edward M. L’Engle, who, being sworn, says: 
That the facts stated in the foregoing bill of complaint are true, of 
his own knowledge, except in so far as they are stated on informa- 
tion and belief, and that where so stated he believes them to be 


true. | 
Kk. M. L’ENGLE. 
Sworn to and subscribed before me, the — day of January, 
1876. 
888 Exurpit A. 


In the United States Circuit Court, Fifth Cireuit, Northern District 
of Florida. Dec. Term, 1873. In Equity. 


JoHN H. MILLER 

| vs. 

Mitton 8S. LirrLerietp, AARON BARNETT, MARIANO D. Papy, THE 
Jacksonville, Pensacola and Mobile Railroad Company, The 
Florida Central Railroad Company, The Gulf Steamship Com- 
pany, and others. 


This cause came on to be heard at this term and was argued by 
counsel ; and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows: 

That the bill is dismissed as to the defendant, Edward Houstoun. 

That the decrees pro confesso heretofore entered against the other 
defendants are mode absolute. | 

That the trust created by the deed of Milton 8. Littlefield to Aaron 
Barnett for the benefit or protection of the Gulf Steamship Com- 

pany is vacated and set aside. 
889 That the trust set up by the answer of Mariano D. Papy 
for the benefit or protection of Edward Houstoun is sus- 
tained. 

That the bonds and capital stock of the railroad companies men- 
tioned in the bill of complaint which are the property of Miiton S. 
Littlefield, or in which he may be beneficially interested, and such 
other property, effects, and credits of said Littlefield as may be dis- 
covered, or so much of such bonds, stock, and other property as may 
be necessary to carry this decree into effect, be sold under the diree- 
tion of the master hereinafter appointed, and the proceeds applied, 
first, to the payment of the costs and disbursements of these proceed- 
ings, and afterwards to the payment of the executions which may 
be proved before the master herein provided for according to their 
priorities. ; 

That it be referred to Charles H. Summers, who, for the purposes 
of this decree, is hereby appointed a master of this court to inquire 

into and take an account of the debts of Milton 8S. Littlefield 
890. ~—s- which are in execution, and to state their respective priorities. 
And the said master shall cause advertisement to be made for 


es: 
aa 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, &C., ET AL. 301 


such execution creditors to come before him and prove their respect- 
ive demands within a time to be therein limited, and they shall, in 
default thereof, be excluded from the benefit of this decree. And 
such creditors not parties to this suit as shall come in before the 
master to prove their demands shall, before they shall be allowed to 
claim such debts, contribute to the complainant their proportion of 
the expenses of the suit to be settled by the master. 

That upon the said inquiry each execution creditor shall have the 
right to oppose the allowance of any other execution and to be heard 
upon the priority to be assigned to each. And the master’s decision 
shall be final, unless exceptions thereto be taken and filed according 
to the rules. . 

That it-also be referred to said master to enquire into and report 
a proper allowance to be made to Mariano D. Papy as-compensa- 
tion for his services as trustee under the trust’ set up in his 

answer. 7 
891 That upon payment to said Papy of the compensation al- 

lowed him, and when the said bonds and stocks can be re- 
lieved from the operation of said trust without danger to said Hous- 
toun from the suits mentioned in said trust, the said bonds and 
stocks shall be transferred and delivered. to the person or persons 
who may at the sale herein ordered become the purchaser or pur- 
chasers thereof. | 

That the master shall take an account of the bonds, stocks, and 
other property belonging to said Milton S. Littlefield, or in which 
he may be interested, and, except as herein otherwise provided, the 
actual possession of such bonds, stocks, and other property, and all 
bills of sale, certificates, deeds, and other evidences of title shall be 
delivered to said master for the purposes of this decree. And that 
the said M. 8. Littlefield and other defendants, with the exception 
already stated, make and deliver to him all necessary deeds and 
transfers and assignments thereof. And the said master is author- 

ized to require the production of books and papers in the 
892 custody of any party Getasis and to examine witnesses in the 
prosecution of his duties under this decree. 

That the sale hereby ordered shall be made in the manner pre- 
scribed by law, and the property shall be sold in such parcels as ar 
be most advantageous, and may be continued from time to time till 
completed. The execution creditors and their attorneys may bid at 
such sale and have their bids credited with the amounts of .the exe- 
cutions held by them, due regard being had to the respective prior- 
ities of the executions and to the right of other execution creditors 
having superior or equal liens to be paid their shares of the amounts 
of the purchase-money. 

But the amount of the costs and disbursements and expenses of 
these proceedings shal] be paid in money. And the master will de- 
liver to the purchasers respectively, except as herein otherwise pro- 
vided, the bonds, stocks, and other property purchased, and the evi- 
dences of title thereto. ? 

That the Jacksonville, Pensacola and Mobile Railroad Company 
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and the Florida Central Railroad Company, and the officers, 
893 agents, and attorneys of said corporations, shall make the 

necessary transfers and entries in the books of said companies 
respectively, and do all other acts necessary to be done and which 
they can do to perfect the titles and the evidences thereof of the said 
master and of the purchasers at said sale to said stocks and bonds, 
and shall let the said master and purchasers into the full enjoyment 
thereof. 

Dee. 2d, 1873. 
W. B. WOOD, Judge. 


S94 Exuisir B. 


This memorandum of contract and agreement made and entered 
into this day between Edward Houstoun, party of the first part, and 
Milton 8. Littlefield, party of the second part, witnesseth : That Ed- 
ward Housteun has sold this day to Milton 8. Littlefield four drafts 
drawn by George W. Swepson on M.S. Littlefield, dated August 2d, 
1869, afd accepted by said Littlefield—one for twenty-six thousand 
five hundred and twentty dollars ($26,520), due at six months; one 
for twenty-seven thousand and thirty dollars ($27,030), due at nine 
months; one twenty-seven thouss ind five hundred and forty ($27,540), 
due at twelve months; and one for twenty-eight thousand and fifty 
dollars, due at fifteen months; and that said Houstoun has also this 
day sold to said Littlefield one thousand three hundred shares of 
stock in the Florida Central Railroad Company. In payment for 
said drafts and said stocks said Littlefield has paid said Houstoun 

ten thousand dollars in cash and the drafts of said Littlefield 
895 of this date on S. W. Hopkins & Co., of 71 Broadway, N. Y., 

for one hundred and sixty-three thousand and 75 dollars, 
due sixty davs from date. 

‘To secure the payment of said drafts of $163,020.70 it is agreed 
that said Housioun shall retain the possession of said four drafts by 
George W. Swepson on said Littlefield, and also the 110 bonds of the 
Pensacola and Georgia Railroad Company and the Tallahassee 
Railroad Company, now in his possession, as collateral, and in ad- 
dition thereto said Littlefield hereby obligates himself immediately 
to deposit with F. H. Porter, of the banking house of Soutter & Co., 
53 William street, N. Y., certificate of stock for 3,110 shares of the 
stock of the Florida Central Railroad Company, with directions to 
said Porter to hold said certificates till said draft of $163,020.70 shall 
fall due, and then if said draft is not promptly paid within ten days 
after it falls due to deliver said certificates to said Houstoun or his 
order; and in the event said certificate shall be so delivered to said 

Houstoun, heis hereby authorized to sell the said three thou- 
896 sand one hundred and ten shares of the stock of the Florida 

Central Railroad Company at public auction to the highest 
bidder, on mailing to the address of M.S. Littlefield, Tallahassee, 
Florida, and to the address of G. W. Swepson, Haw River, North 
Carolina, and to the address of 8. W. Hopkins & Co., 71 Broadway, 
N. Y., notice of the time and place of sale in the city of New York, 
ten days previously to day of sale, and said Houstoun may become 
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a purchaser at said sale. On the payment of said draft said Hous- 
toun obligates himself to transfer the said shares of stock hereby 
sold, to deliver to said Littlefield the said 1,300 shares of stock sold, 
and also the 110 of the Pensacola. and Georgia Railroad Company 
and the Tallahassee Railroad Company, which Houstoun now holds 
as collateral, security for the payment of said four drafts, together 
with all the coupons on said bonds falling due from and after the 
20th March, 1869. 
This is understood and intended to be a full and complete and 
final settlement of all matters between either George W. 
S97 Swepson or M. 8S. Littlefield and Edward Houstoun. 

In testimony of all which the parties aforesaid have here- 
unto set their hands and seals, at Tallahassze, Florida, this thir- 
teenth day of May, A. D..1870. 

(Signed) E. HOUSTOUN. | SEAL. 
M. S. LITTLEFIELD. [seat. 
Signed, sealed, and delivered in presence of— 
ROLLINS STEWARD. 
D. S. WALKER. 


898  Exnarsit C, 


Whereas by an agreement made between Edward Houstoun and 
S. W. Hopkins & Co., it is agreed between them that the certificates 
of stock in the Florida Central Railroad Company held by said 
Houstoun and standing in the name of the following-named persons 
and for the following amounts and numbered as follows be and are 
deposited with M. D. Papy, who is to hold the same, and not to be 
delivered by him to any person unless directed to do so by M.S. 
Littlefield and S. W. Hopkins jointly; or unless directed to be deliv- 
ered to M.S. Littlefield by said S. W. Hopkins, or to be delivered to 
S. W. Hopkins by M.S. Littlefield, viz: 


Shares 
713 No. 40, in name of Edward Houstoun, for .../...--.--- 100 
‘“ 41, rT Ts “6 pes ee rn 100 
éé 42, 66 6é 66 iE MOOR A OE 100 
rT 43, rT; 66 rT; ee et 100 
6 44, rT rT rT. MOTORS ITS 100 
rT 45, ‘6 “ rT Co gs a leas oe 100 
Ts 47, “ rT; rT shi ee ee pod 100 
rT; 48, rT és rT op te EAE ETRY 100 
rT 49, rT rT rT wee eee a 100 
6c a0, éé 66 éé RESOLD I: TA Bee PSE 100 
rT, 51, 7 6 “6 eR NT RE” FES 70 
899 No. 57,in name of Edward Houstoun, guardian for 
Eliza V. Houstoun, for i... 2.222. < oo oe 70 
No. 58, in name of Edward Houstoun, guardian for 
Claudia Houstoun, for... ---.---- 2-2-2 eee 70 
No. 59, in name of James Houstoun, for -...-.-.----- 20) 
. « “© Edward Houstoun, for..---------- 30 


“ 80,“ “ “ Edward Houstoun, for-------.---- 3,110 
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It is also agreed that the one hundred and three thousand dollars 
of the first-mortgage bonds of the Pensacola and Georgia Railroad 
Company and of the Tallahassee R. R. Co. which said Houstoun 
has heretofore held as security for drafts in his favor given by M.S. 
Littlefield, pres’t, &c.,on S. W. Hopkins & Co., dated May 15th, 1870, 
be also deposited with M. D. Papy, to be delivered only on the term 
and directions as declared with respect to the delivery of the said 
stock certificates as aforesaid. 

It is agreed in addition that the delivery of said certificates 

900 and said bonds is not to be made to said Littlefield unless in 

addition to the requirements aforesaid the suit instituted in 

New York against Edward Houstoun and others by the Western 

Division of the Western North Carolina Railroad Company claim- 

ing the stock represented by s: hid certificate, No. 80, for three thou- 

sand one hundred and ten shares, and the suits brought against said 

Houston by T. L. Clingman in Pennsylvania and New Jersey, and 

by Rogers -& Bayne and L. P. Bayne in New York, shall have been 
dismissed. . : 

It is further agreed that the four drafts by George W. Swepson on 
M.S. Littlefield, accepted by said Littlefield and amounting in the 
aggregate to the sum of one hundred and nine thousand one hun- 
dred and forty dollars, exclusive of the interest thereon, be likewise 
deposited with M. D. Papy, and are not to be delivered to said Little- 
field unless and until directed to do so by said 8S. W. Hopkins. 

Said Edward Houstoun has delivered to said S. W. Hopkins 

901 three certificates of stock of said Florida Central Railroad 

Company, one No. 77,in name of James M. Baker, for ten 
shares, transferred in blank by said Baker, one No. 78, in name of 
George R. Foster, for ten shares, transferred in blank by said Foster, 
and one No. 52,in name of Edward Houstoun, for twenty shares, 
transferred in blank, making together forty shares. Thesaid certifi- 
cates are delivered to the said Hopkins i in order that they may be 
transferred to enable persons to become directors in said Florida 
Central Railroad Company, but the same are to be held by whomso- 
ever said Hopkins directs, as part of the securities growing out of 
the advance made by said Hopkins and Company, to take up the 
draft in favor of said Houstoun, given by M. 8S. Littlefield, and the 
new certificates in leu thereof are hkewise to be delivered to M. D. 
Papy, and are to be subject to the joint direc ‘tion of said Hopkins 
and Littlefield, or of either of them in favor of the other, as pre- 
scribed in regard to the other certificates and bonds deposited: with 

M. D. Papy, as aforesaid. 
902 Witness our hands, this 12th day of April, 1871. 

(S‘d) EDWARD HOUSTOUN. 

S. W. HOPKINS. 


We, Sidney W. Hopkins, Frank H. Collins, and Robert L Carpen- 
ter, copartners, comprising the late firm of S. W. Hopkins & Com- 
pany, mentioned in the foregoing acknowledgment or agreement, in 
consideration of one dollar and other considerations to us paid by 
Milton S. Littlefield, therein mentioned, the receipt of which is here- 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, 4¢., Ef AL. 


by acknowledged, hereby assign, release, and set over to the said 
Milton S. Littlefield all and singular the rights, title, and interests 
which we acquired under and by virtue of the said acknowledgment 
or agreement, and under and by virtue of the agreement therein 
mentioned between Edward Houstoun and 8. W. Hopkins and Co., 
of, in, and to the four thousand three hundred and seventy shares 
of the stock of the Florida Central R. R. Co., and of, in, and to the 
certificates thereof, and also of, in, and to the one hundred and three 
thousand dollars of the 1st m’gt bonds, also mentioned in the said 
acknowledgmenst and agreements; and we do hereby direct M. D. 
Papy to deliver all the said certificates of stock, and all of 
903 the said mortgage bonds to the said Littlefield or order, upon 
the discontinuance and dismissal of the suits mentioned 1 
the said acknowledgments. And the said Sidney W. Hopkins here- 
by. in consideration aforesaid, directs the said Papy to deliver to the 
said Littlefield or order the four drafts, amounting, in the aggregate, to 
one hundred and nine thousand one hundred and forty dollars, men- 
tioned in the said acknowledgment. 3 
In witness whereof we have hereunto set our hands and seals, this 


14th day of June, 1872. 
S W. HOPKINS & CO. [SEAL. 
S. W. HOPKINS. SEAL. 
FRANK H. COLLINS, SEAL. 
By CHAS. H. COLLINS, Aft’y. 
R. I. CARPENTER. [SRAL. | 


I acknowledge to have deposited with me, by virtue of an agree- 
ment between Edward Houstoun and 8. W. Hopkins and Co., cer- 
tificates of stock in the Florida Central R. R. Co., in the aggregate 

calling for four thousand and three hundred and seventy 
904 shares (4,370), and which certificates are numbered 40, 41, 42, 

43, 44, 45, 47, 48, 49, 50, 51, 57, 58, 59, 79, and 80; also one 
hundred and three thousand dollars of the first-1nortgage bonds of 
the Pensacola and Georgia R. R. Co. and of the Tallahassee R. R. Co., 
which by said agreement are not to be delivered by me unless directed 
to do so by Milton S. Littlefield and S. W. Hopkins, jointly, or unless 
directed to be delivered to M.S. Littlefield by said S. W. Hopkins, 
or directed to be delivered to S. W. Hopkins by M.S. Littlefield, and 
unless, in addition thereto, the suit instituted in New York against 
said Edward Houstoun and others by the Western Division of the 
Western North Carolina Railroad Company and the suits brought 
against the said Houstoun by T. L. Clingman, in Pennsylvania and 
New Jersey, and by Rogers & Bayne and L. P. Bayne, in N. Y., shall 
have been dismissed. | 

I also acknowledge to have been deposited with me, by virtue of 
the agreement aforesaid, four drafts of George W. Swepson on M. S. 
Littlefield, accepted by said Littlefield, amounting in the aggregate to 
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the sum of $109,140, exclusive of interest thereto, and which 
905 are not to be delivered to said M. S. Littlefield unless and 
until directed to do so by said 8S. W. Hopkins. 


(Signed) M. D. PAPY. 
March 9th, 1871. | 
906 [Endorsed :] U.S. circuit court, northern dist. of Fla. In 


equity. R.J. Washington vs. Fla. C. R. R. Co., M. D. Papy’s 
executrix, I. Houstoun’s executors, ef al. Bill. Filed Jan. 18th, 
1876, P. Walter, clerk. 


907 United States Cireuit Court, 5th Circuit, Northern District of 
Florida. In Equity. 


The answer of Fanny S. Papy, as executrix of the last will and testa- 
ment of Mariano D. Papy, deceased, to the bill of complaint filed in 
the name of Robert J. Washington, as a citizen of the State of Vir- 
ginia, against the Florida Central Railroad Company, a body cor- 
porate, created by the State of Florida, and this defendant,as such 
executrix, and other defendants. 


This defendant, saving and reserving, now and at all times here- 
after, all benefit of advantage and exception which can or may be 
had or taken to the many errors, uncertainties, and other imperfec- 
tions in the complainants bill of complaint contained, and insisting 
that there is no equity in said bill of complaint entitling the com- 
plainant to the relief therein prayed against this defendant,-never- 
theless, for answer to the same, or so much as this defendant is ad- 

vised it 1s material to answer to, this defendant says: 
908 That she is informed that at the time of the death of said 
Mariano D. Papy he had in his possession a certificate of stock 
of the Florida Central R. R. Company, but she is not certain that 
such is the fact,and does not admit that he did have. 

That she never saw any certificate of the kind, or used, or trans- 
ferred or disposed of the same, and if any such was in his possession 
she does not know the number of such certificate, or the number of 
shares of stock represented by it, or its date, or ts whom issued, or 
the endorsements thereon if there were any such endorsements. 

That if there was any such certificate it has become misplaced and 
cannot now be found, although diligent search has been made to 
find the same, and she has not sufficient knowledge or information 
concerning the same to enable her to state whether or not her said 
testator had in his possession any certificate of stock at his death, 
but ealls for full and strict proof of the allegations of the bill upon 

this subject; that if there was any such certificate of stock 
909 in his possession she claims no interest in it, except that she 
claims that as such executrix she is entitled to a large sum, 
to wit, the sum of five thousand dollars, for compensation for the 
services of said testator for services rendered by him as trustee and 
custodian of said stock and bonds mentioned in the complaint. 
That while he was such custodian, and: had possession of said 
bonds and _ stock, he filed a number of answers to different suits 
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commenced since the same were deposited with him, involving said 
stock and bonds on both; that the labor, attention, care, and re- 
sponsibility of said testator as such trustee in taking care of said 
stock and bonds, and answering and attending to the different suits 
commenced against him or involving said stock or bonds, includ- 
ing the suit commenced against him by Edward Houstoun in Chat- 
ham county, Georgia, was very great, and involved great skill and 
learning, and she claims that if any trustee is appointed by the 
~ court as praved for, or any decree made as prayed for, such 

910 decree should also require the payment to her of a reasonable 
compensation on account of such services rendered by the 

said testator, and make the same a charge upon such stock in the 

s hands of such trustee or complainant. 

She further answering says that she does not know how said tes- 
tator obtained any such certificate if‘he did die having the posses- 
sion of the same, or where the same are, or what he held them for. 
She has herself found no such certificate among the papers or effects 
of her testator, and has no sufficient information to say whether any 
certificate ever was among them. 

She reserves the right of amending her-answer if upon further 
investigation she finds any facts or information requiring such 
amendment, and having answered she prays herein to be dismissed 

with reasonable costs. GEO. P. RANEY, 
Att’y for Deft. 


Personally appeared the defendant, Fanny 8S. Papy, and who, 
being duly sworn, says the statement made in the above answer are 


true to the best of her knowledge and belief. 
911 FANNY S. PAPY, Ez’r. 


Sworn to and subscribed to before me, this April 29th, 1876, in 
said court, Florida. 
SAMUEL WALKER, 
County Judge, Leon County, Florida. 


— 912 [ Endorsed:] U.S. circuit court, northern dist. of Fla. Robt. 
, J. Washington vs. Fla. Cent. R. R. Co. ef al. Answer of Fan-y 
S. Papy, executrix. Filed May Ist, 1876. Phillip Walter, clerk. 


913 Circuit Court of the United States, Northern District of 
Florida. 
Ros’t J. WASHINGTON 
vs. 
THE FLORIDA CENTRAL RAILROAD CoMPANny et al. 

and 
THE WeEsTERN DIVISION OF THE WESTERN Te 
CAROLINA RAILROAD COMPANY, | 
8. 
| Bens. H. DemeEreE, Jas. H. Jonnson, Jas. P. S. Hovs- 7B y Cross-bill. 
rouN, executors of the last will and testament 
of Edward Houstoun, dec’d. : 


And now comes the Western Division of the Western North Caro- 
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lina Railroad Company, by its solicitor, moves the court for leave, 
and leave is hereby granted, to the said Western Division of the 
Western North Carolina R. R. Company to file an amended cross- 
bill against the defendants, Benj. H. Demere, Jas. H. Johnson, Jas. 
P. S. Houstoun, executors of the last will and testament of Ed- 
ward Houstoun, deceased, within sixty days from the date of this 


order. : 
914 A copy of amended bill to be sent by express to H. R. 


Jackson, Esqr., at Savannah. | 
| THOMAS SETTLE, Judge. 


915 [Endorsed :] U.S. circuit court, northern dist. of Fla. R. 


J. Washington vs. Fla. C. R. R. Co. et al. Order giving leave, 


to Western Division of W. N. €. R. R. Co. leave to file amended 
eross-bill. Filed. P. Walter, clerk. 


916 In the United Siates Cireuit Court, Fifth Circuit, Northern 
; District of Florida. In Equity. 


The replication of Robert J. Washington to the answer of Fanny S. 
Papy, def’t. 


This repliant saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereto saith that he will aver and prove his 
said bill to be true, certain, and insufficient in the law to be an- 
swered unto, and that the answer of the said defendant is uncertain, 
untrue, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in the law to be replied unto, con- 
fessed and avoided, traversed or denied, is true; all which mat- 
ters and things this repliant is and will be ready to aver and prove 
as this honorable court shall direct, and humbly prays as in and by 
his said bill he hath already prayed. 

EK. M. L°ENGLE, 


Complainant’s Counsel. 


917 [Endorsed :] U.S. circuit court, northern dist. of Fla. R. 
J. Washington vs. Fanny 8. Papy, ex’e’x et al. Replication. 
Filed May 4th, 1876. Phillip Walter, clerk. E. M. L’Engle. 


918 R. J. WASHINGTON 
: vs. 
THE FLORIDA CENTRAL RAILROAD CoMPANy ef al. 


In the Matter of the Cross-Bill of the Western Division of the West- 
ern North Carolina Company on the above-entitled Cause. In 
Equity. 


It appearing that on and before the rule day in July, 1878, R. M. 
Demere, J. P. 8S. Houstoun, and J. H. Johnston filed their demurrer 
to the cross-bill of the said The Western Division of the Western 
North Carolina Company, aud that the said The Western Division, 


| ; 
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complainant by cross-bill, did not set down the said demurrer for 
argument on the said rule day in July, nor on the next oe 
sal nor on any succeeding rule day, it is ordered, adjudged, an 
decree- that the said cross-bill be dismissed as to the defendants 
above named. : 
At rules, Monday, Dec. 2d, 1878. 
3 JACKSON, LAWTON & BASSINGER, 
Def t’s Solicitors. 


919 [Endorsed:] In U.S. circuit court. Dec. rules, 1878. R. J. 
Washington vs. The Fla. Central R. R. Company et al. Order 
dismissing cross-bill of Western Division of W. N. C. R. R. Com- 
pany as to R. M. Demere, J. T. S. Houstoun, & J. H. Johnston. 
Filed Dee. 2nd, 1878. Phillip Walter, clerk. Jackson, Lawton & 
Bassinger, def’t’s solicitors. } 


920 Inthe United States Circuit Court, North. Division of Florida. 


RoBert J. WASHINGTON 
v8. 

THE FrLortipA CENTRAL RAILROAD Company, THE JACKSONVILLE, 
Pensacola and Mobile Railroad Company, Milton S. Littlefield, 
Aaron Barnett, Raymond H. Demere, James P. 8S. Houston, 
James H. Johuston, Executors, &c., and the Western North Caro- 
lina Railroad Company, and others, 

and 


THE WEsTERN NortTH CAROLINA RAILROAD ComPANny, by cross-bill, 
v8. 
Rosert J. WasHInGTON, MILtTon 8. LITTLEFIELD, AARON BARNETT, 
Raymond H. Demere, James P. S. Houston, James H. Johnston, 
Executors, &c., and T. Mayhew Cunningham. 


921 It appearing that an amended and supplemental cross-bill 
| has been filed, and is now pending in the court, by the West- 
ern North Carolina Railroad Company against Robert J. Washing- 
ton, James P. 8. Houston, Raymond H. Demere, and James H. 
Johnston, executors, &c., and T. Mayhew Cunningham and Aaron 
Barnett, each of whome are now residents of the State and district of 
Florida, so that the writ of subpcena cannot be served upo- them as 

provided by law, it is now by the court 
Ordered, That the said defendant-, Robert J. Washington, Aaron 
Barnett, Raymond H. Demere, James P. 8S. Houston, and James H. 
Johnston, executors, &c., and T. Mayhew Cunningham do each of 
them, on or before the first Monday in August, 1879, enter their ap- 
pearance and plead or demur to or answer the said amended and 
supplemental cross-bill, or that,.in default thereof, the said cross- 
bill, will be taken as confessed against them as to all and several 
the matters therein alleaged and the relief therein prayed, provided 
that a copy of this order shall be served upon said defendants 
922 respectively at least twenty days previous to the said first 

Monday in August. 
June 28th, 1879. 
THOMAS SETTLE, Judge. 
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923 [Endorsed:] U.S. circuit court, northern district of Florida. 

Robert J. Washington vs. The Florida Central R. R. Co., The 
Jacksonville, Pensacola & Mobile R. R. Co., Western N.C. R. R. Co. 
et al,, and The Western N. C. R. R. Co. vs. R. J. Washington et al., 
by cross-bill. Filed June 28th, 1879. Philip Walter, clerk. 


924 In the Cireuit Court of the United States, Northern District 
of Florida. 


Ropert J. WASHINGTON 
vs. 
THE WESTERN NortH CAROLINA RAILROAD COMPANY 
and others, 


( Original bill. 


ana 
THe WESTERN NortTH CAROLINA RAILROAD COMPANY ) 
| vs. | 

Robert J. Wasninarox, Raymonp H. DEMERE, 
James P. S. Houston, James H. Johnston, Ex- 
ecutors of Edward Houston, deceased; T. Mayhew > Cross-bill. 
Cunningham, Aaron Barnett, Milton 8S. Little- 
field, The Florida Central’ Railroad Company, 
The Jacksonville, Pensacola and Mobile Railroad 
Company. J 


Joseph B. Stewart, being duly sworn, upon oath states: That he 
is the solicitor for the complainants, The Wesiern North Car- 

925  olina Railroad, complainants in the above-entitled cross-bill ; 
that since the filling of the said cross-bill, all and singular, 

the requirements of the trust created by the assignment of the 4,370 
shares of stock of the Florida Central Railroad Company and the 
$103,000 of the Pensacola and Georgia and Tallahassee Railroad 
Company bonds by Edward Houston to M. D. Papy, as therein pro- 
vided, has been fully complied with; that all and several the suits 
of L. P. Bayne and L. P. Bayne & Co., and Henry J. Rodgers, trus- 
tee, and Thomas L. Clingman, of every and whatever name and na- 
ture, has been dismissed, discharged, released, and revoked as against 
the said Edward Houston, his estate and executors, and there are 
now no suits whatever pending by said parties or any of them against 
the said Edward Houston or his estate. That by reason of the dis- 
charge of said suits and the release of all and singular the demands 
therein alleged, the said trust should of right be terminated, and that 
the certificates representing the said 4,370 shares of stock. of the said 
Ilorida Central Railroad Company should be surrendered to 

926 the custody of this court to be delivered over to the said West- 
ern North Carolina Company as the successors of the Western 
Division of the Western North Carolina Railroad Company or to the 
assignees thereof, and ask that the court now order in that behalf, or 
such other or further order as may be just..and equitable in the 
premises ; and asks that the affidavit may be treated as a petition for 


such order and relief. 
JOS. B. STEWART. 


eee latina 
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Unirep States oF America, Northern District Florida : 


Subscribed and sworn to before me, this 30th J une, A. D. 1879. 
A. REUPUK, 
U.S. Com’ r. 


927 (Endorsed :] Circuit Court United States, northern district 
Florida. In equity. Robert J. Washington vs. The West’n 
North Car. R. R. Co., on orig. bill, and The West’n North Car. R. R. 
Co. vs. Robert J. Washington e¢ al. on cross-bill. Affidavit and pe- 
tition of Jos. B. Stewart for West'n N. C. RB. R. Co. as to dismissal 
suit against Bayne, Bayne & Co., Rodgers, Clingman, and that 4,370 
shares stock Fla. Central R. R. Co. be surrendered for benefit of the 
W.N.C. R. R. Co. Filed June 30th, 1879. Philip Walter, clerk. 


928 Inthe Circuit Court of the Unit- State-, Northern District of 
Florida. a 


Rosert J. WASHINGTON, Trustee, 
v8. 
THE FrLoripa CENrRAL RAILROAD CoMPANY, 


T Original bill. 
MAYHEW CUNNINGHAM, e¢ al. | 


and 


THe WerEsTERN DIVISION OF THE WESTERN NORTH ) 
CAROLINA RAILROAD CoMPANY 
v8. - Cross-bill. 

THE EXEcuTOoRS oF Epwarp Houvustron, donenuad: 
upon cross-bill. 


The clerk of the circuit court of the United State- for the north. 
district of Florida is hereby requested and directed to enter an 
order dismissing the cross-bill filed herein. 

Dated December 5th, 1881. 

JOS. B. STEW ART. 


Solicitor for the Western Division of the Western N. C. R: R. Co. 


[Endorsed :] Circuit court of the United States, northern district 
of Florida. Robert J. Washington [vs.] The Florida Central R’d 
cal. Filed January 20th, 1882. Philip Walter, clerk. 


929 EXxHIpsit A. 


In the United States Circuit Court, 5th Circuit, Northern District of 
Florida. . 


To the honorable the judges of said court: 


John H. Miller, of Augusta, a citizen of the State of Georgia, and 
, by E. M. L’Engle, their attorney, in behalf of themselves 
and of all others, judgment creditors of the defendant, Milton S. 
Littletield, whose-executions are returned unsatisfied, and who shall. 
in due time come in and seek by and contribute to the expenses of 
this action, bring this their bill against against Milton S. Littlefield, 
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Edward Houstoun, and Mariano D. Papy, citizens of the State of 
Florida, residing in the northern district thereof; Aaron Barnett, a 
citizen of the State of Georgia, residing in the city of Savannah; 
Sidney W. Hopkins, L. Lewis Springs, Charles Fouke, Frank I. 
Collins, and Robert J. Carpenter, citizens of the State of New York, 
residing in the city of New York, merchants and copartners, doing 
business under the name as firm of S. W. Hopkins & Company, 

and against the Jacksonville, Pensacola and Mobile Railroad 
930 Company, a corporation created by and existing under the 

laws of the State of Florida, being its principal place of busi- 
ness in the district aforesaid, a citizen of the State of Florida, and 
the Fla. Central Railroad Company, a corporation created by and 
existing under the laws of the State of Florida, having its principal 
place of business in the district aforesaid, a citizen of the State of 
Florida, and against the Guir Steamship Company, a corporation 
created under the laws of the State of Florida, having its principal 
place of business in said district; and therefore your orator com- 
plains and says: | 

That on the 18th day of April, A. D. 1872, in the circuit court for 
Duval county, in the State of Florida, the plaintiff, John H. Miller, 
recovered a judgment against the defendant, Milton S. Littlefield, 
for fifty thousand six hundred and eighty-eight dollars and eighty- 
eight cents damages and nineteen dollars and twelve cents costs in 
an action wherein the said John H. Miller was plaintiff and the 
said Milton S. Littlefield was defendant, and that on the 18th day of 
April, 1872, said judgement was docketed in the office of the clerk 

of said county. 
931 That on the 25th day of May, 1872, an execution was 
issued upon the said judgment against the personal and real 
property of the defendant, Milton 8. Littlefield, to the sheriff of said 
eounty, in which county the said defendant then resided. 

That the said execution has been returned by the said sheriff 
wholly unsatisfied, and there is now due to the said John H. Miller 
on said judgment fifty thousand seven hundred and eight dollars 
($50,708) and interest from the eighteenth day of April, A. D. 1872. 

That at the time of the recovery of the said judgments the said Mil- 
ton S. Littlefield was and for a long time previous thereto, had been 
and still is the owner of a large amount of capital stock in the cor- 
porations chartered by and existing in the State of Florida, known 
as the Jacksonville, Pensacola and Mobile Railroad Company, and 
the Florida Central Railroad Company, and of bonds éalled first- 
mortgage bonds of the Pensacola and Georgia Railroad Company 

and of the Tallahassee Railroad Company. 
932 On information and belief as to the quantity of stock and 

bonds so owned complainant alleges that the said defendant, 
Milton 8. Littlefield, owns more than forty-five thousand shares of 
$100 per share of the capital stock of the Jacksonville, Pensacola and 
Mobile Railroad Company, and more than four thousand five hun- 
dred shares of one hundred dollars each of the capital stock of the 
Florida Central Railroad Company, and more than one hundred 
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iin of $1,000.00 each of the Pensacola and Georgia Railroad Com- 
pany and of the Tallahassee Railroad Company. 

The complainants further allege that on or about the 19th day of 
May, 1871, the said Littlefield transferred and assigned to the de- 
fendant, Aaron Barnett, by indenturé recorded in Leon county, 
F lorida, in the clerk’s office thereof, 41,963 shares of the capital stock 
of the Jacksonville, Pensacola and Mobile Railroad Company, and . 
all other shares which he then ow ned, or thereafter might acquire 
in the stock of said road, and 4,410 shares of stock in the Florida 
Central Railroad Compan y; and all other shares of stock in the said 

company’s capital stocks which he then owned or thereafter 
933 might acquire (the same being part of the stock already men- 
tioned as belonging to the said M. S. Littlefield, which trans- 
fer and assignment was.in trust to secure a certain company known 
as the Gulf Steamship Company (a corporation created by the laws 
of Florida), one of these defendants in the payment by the Jackson- 
ville, Pensacola and Mobile Railroad Company of all moneys which 
might come due thereafter by said Railroad Company to said Gulf 
Steamship Company for work done by said company in extending 
the railway of the Jacksonville, Pensacola and Mobile Railroad 
Company westward from the Chattahoochee river. That by the 
terms of said assignment and transfer, said Littlefield reserved the 
right to vote said stock so assigned. 

That said Gulf Steamship Company has not done any work in 
extending the said railroad westward from Chattahoochee river and 
has in no wise become entitled to receive any compensation therefor 
or upon any other consideration from, said Railroad Company, and 

does not intend and will not be permitted to do any work 
934 upon such extension of said road westward; yet, the said 

Barnett, who is an officer of said Gulf Steamship Company, 
continues to claim the said stock (amounting in value to more than 
one million dollars) under said trust deed and pretends that he has 
a lien upon it for and in behalf of the said Gulf Steamship Com- 
pany. That said assignment was not accompanied by any imme- 
diate and continued change of possession of the property, which, to 
all practical intents and purposes, has remained as against said 
assignment under the control of the said M. S, Littlefield, though 
encumbered by the said deed of trust. 

And the complainant alleges that as against himself and all other 


judgment-creditors of the said M.S. Littlefield the said deed of trust 


and the pretence of the said Barnett thereunder are fraudulent and 


void. 


Complainants further allege that certain contracts in writing were 
made by and between Edward Houstoun, one of these defendants, 
and the said M. S. Littlefield, on the 13th May, 1870, the 30th May, 
1870, and the 7th June, 1870, in which contracts it was recited that 
the said Littletield was indebted to said Houstoun in the sum of 

$163,026.10, for which he, the said Littlefield, had given said 
935 Houstoun a bill of exchange for that amount signed by him, 
Littlefield, as president of the Jacksonville, Pensacola and 
Mobile Railroad Company, on the defendants, S. W. Hopkins & 
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Co., on account of the purchase from said Houstoun by said Little- 
field of 1,300 shares (of $100 each) of capital stock in the Florida 
Central Railroad Company, and of 103 first-mortgage bonds (of 
$1,000 each) of the Pensacola and Georgia Railruad Company and 
Tallahassee Railroad Company, and for other considerations; and 
under said contracts said Houstoun retained the possession of the 
103 1st-mortgage bonds of the Pensacola and Georgia Railroad Com- 
pany and Tallahassee Railroad Company, and also retained posses- 
sion of the 1,300 shares of stock of the Florida Central Railroad 
Company which he had sold or contracted to sell to said Littlefield, 
and also acquired possession of 3,110 other shares of stock in said 
Florida Central Railroad Company, which were the property of said 
M.S. Littlefield, which stocks and bounds the said Houstoun was 
under said contract to hola antil full payment of the said $163,- 
_ 026.70 should be made to him. 
936 That on the 18th day of April, 1871, said Littlefield in- 
structed said Houstoun to deliver to the said S. W. Hopkins 
& Co. the said stock and bonds on payment of the said bill of ex- 
change and interest. 

That said Littlefield provided the said S. W. Hopkins & Co. with 
sufficient funds to pay the said bill of exchange, and that they paid 
it out of the said funds, and that said Houstoun delivered to them 
or to their order the possession of said bonds and of the certificates 
of said stock, and thereby they became thereafter a trustee merely 
to hold said property for the benefit and subject to the order of said 
M.S. Littlefield. | 

That on the 12th day of April, 1871, the said Edward Houstoun 
and $8. W. Hopkins & Co. entered into an agreement in writing by 
which it was provided that 4,370 shares of stock in the Florida Cen- 
tral Railroad Company, part of the 4,410 shares of said stock last 
above mentioned, and the said 103 1st-mortgage bonds of the Pen- 
sacola and Georgia Railroad Company and ‘Tallahassee Railroad 
Company last above mentioned, should be deposited with the de- 

fendant, M. D. Papy, who should hold them and not deliver 
937 them to any persons unless directed to do so by M.S. Little- 

field and 8. W. Hopkins jointly, or unless directed by said 
M.S. Littlefield to deliver them to S. W. Hopkins, or unless directed 
by S. W. Hopkins to deliver them to M.S. Littlefield. 

It was further provided by said agreement that the said certifi- 
‘ates and bonds should not be delivered to said Littlefield unless, 
in addition to the requirements aforesaid, a certain suit instituted 
in New York against said Edward Houstoun and others by the 
Western Division of the Western North Carolina Railroad Com- 
pany, claiming the stock represented by the certificates No. 80 for 
3,110 shares of the stock of the Florida Central Railroad Company, 
and certain suits brought against said Houstoun by T. L. Clingman 
in Pennsylvania and New Jersey, and by Rogers and Bayne and L. 
P. Bayne in New York, should be first dismissed. 

The said 4,370 shares of stock and described in said agreement 
as follows: Certificates numbered 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 


ee 
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50, in the name of Edward Houstoun, for 100 shares each ; 
938 certificate numbered 51, in the name of Edward Houstoun, 

for 70 shares; certificate numbered 57, in the name of Ed- 
ward Houstoun, guardian of Eliza V. Houstoun, for 70 shares ; cer- 
tificate numbered 58, in the name of Edward Houstoun, guardian 
of Claudia Houston, for 70 shares; certificate numbered 59, in the 
name of James L. Houstoun, for 20 shares; certificate numbered 
79, in the name of Edward Houstoun, for 30 shares; and certificate 
numbered 80, in the name of E. Houstoun, for 3,110 shares. 

Complainant further says that said bonds and certificates of the 
stock were deposited with said Papy in accordance with said agree- 
ment, and the receipt thereof was acknowledged by him; that he 
claims the right to vote the stock, and that he has voted it. | 

Complainant further says, on information and belief derived from 
said Littlefield, that the said agreement between said Houstoun and 
S. W. Hopkins & Co., and the said disposition of said stocks and 
bonds, were made without his, the said Littlefield’s, consent, and 

that the said agreement is null and void, and that the said 
939 deposit of the stock and bonds with said Papy wasa usurpa- 

tion of authority, and is not binding on him, the said Lit- 
tlefield. 

And the complainant further says that said Papy, and also, as 
they are informed and believe, said Houstoun, claimed that the de- 
deposit aforesaid was made for the special benefit of said Houstoun 
and for his protection against the suits mentioned as having been 
instituted against him in New York and New Jersey and Pennsylva- 
nia, and that thesaid deposit was made in order that the stock might 
be surrendered to the said North Carolina Railroad Company by 
said Houstoun in case said Hopkins should fail to have the said suit 
of said North Carolina Railroad Company dismissed, and the court 
in New York should decide in favor of said company, and that the 
further purpose of said deposits was that, in the event of a judg- 
ment in favor of complainants in the suit brought by T. L. Cling- 
man and by Bayne & Rogers and L. P. Bayne against said Houstoun, 
he should have recourse upon the said stock and bonds to respond 

to any judgment, or for his indemnity and to indemnify him 
940 for his costs and expences, which construction of said instru- 

ment of writing these complainants deny to be true, and they 
say that even if it be true that said deposit was authorized and made 
for the purposes alleged by said Papy that the contingenc-es—and 
none of them have happened—upon which the said Houston might, 
under that construction, resort for his protection to the said stock 
and bonds, and that none of them may ever happen, and that in 
any event the amount and value of the security in the hands of 
said Papy under said agreement, if the construction claimed by 
him be true, and if the parties were authorized to make the agree- 
ment are much greater than would’ suffice to indemnify the said 
Houstoun. | : 

The complainants further allege that the defendant, Milton S. 
Littlefield, has not any property that can be found other than the 
stocks and bonds aforesaid out of which the executions aforesaid can 
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be satisfied in whole or in part, and that unless the said property 
can be reached and applied to the payment of said judgment the 
same must remain wholly unpaid. 
941 All which actings, doings, and pretences of the said de- 
fendants are contrary to equity and tend to the injury of your 
orator in the premises. 
To the end, therefore, that the complainant may have the relief 
which can be obtained only in a court of equity, and that the de- 
fendants may answer the premises, but not under oath or affirmation, 
the benefit whereof is expressly waived by the complainant, and that 
(1) the trust created by said deed of Milton 5. Littlefield to Aaron 
Barnett, for the benefit or protection of said Gulf Steamship Com- 
pany, be vacated a.id set aside; (2) that the said Papy be declared 
to hold the said bonds and stocks for the benefit and protection of 
the complainants and other judgment-creditors of said Littlefield, 
relieved of all other trusts as pretended in favor of said Houstoun ; (3) 
that the defendant, Milton S. Littlefield, be adjudged to apply to 
the payment of the amount of said judgments and interest thereon, 
together with the costs. of this action, said property and equitable 
interests belonging to him or held in trust for him, or in 
942. which he is. in any. way or manner beneficially interested ; 
(4) that the said Milton S. Littlefield, M. D. Papy, Edward 
Houstoun, and Aaron Barnett, and 8. W. Hopkins & Company, and 
The Jackson-, Pensacola and Mobile Railroad Company, and the 
officers of said corporations respectively, being enjoined from selling, 
surrendering, transferring, or interfering (except as herein prayed) 
with the said property or equitable interests, and that said Little- 
field be enjoined from making any assignment or sale or confessing 
any judgment to enable any person to obtain a preference over these 
plaintiffs, or to take any portion of his (said Littlefield’s) property ; (5) 
that a receiver may be appointed of all said stocks and bonds, and 
of all other property and effects and equitable interests of said M.S. 
Littlefield, and that he be directed to deliver the same to such re- 
ceiver, and to execute to him an assignment thereof, and that the 
said Barnett, Papy, Houstoun, and 8. W. Hopkins and Company be 
directed to assign, transfer, and deliver to such receiver all of 
945 the bonds and the certificates of all stock held by them as 
herein stated in which said Littlefield has an equitable in- 
terest; that the Florida Central Railroad Company and the Jack- 
sonville, Pensacola and Mobile Railroad Company, and the officers 
of said companies, be required to make the necessary transfers and 
entries in the books of the companies, and to do all other acts nec- 
essary to be done to perfect the titles and the evidences thereof of 
the said receiver and his lawful assignees and vendees in and to the 
said stock in said companies respectively; (6) that said receiver 
may be required to sell or otherwise dispose of the bonds and stocks 
and other property and equitable interests of said Littlefield which 
may come Into his hands (or so much thereof as may be necessary 
for the payment of the complainant’s debts, with interest and costs 
of this action), and convert the same into money as soon as may be, and 


e 


that said receiver apply so much of the proceeds thereof as may bé 
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necessary to the payment of complainant’s said debts according to 
their several priorities, with interest and costs of this action, and 
hold any surplus subject to the order of this court; (7) and that 
the complainants may have such other and further relief as the 
nature of the case may require: - 
944 May it please your honors to grant a writ of injunction 
issuing out of this court, to be directed to the said Milton S. 
Littlefield, Edward Houstoun, Mariano’D. Papy, The Jacksonville, 
Pensacola and Mobile Railroad Company, and the other defendants, 
and to their agents, servants, and attorneys, to restrain them and 
each of them froin selling, surrendering, transferring, or interfering, 
except In manner allowed by the court, with the property or equi- 
table interests of defendant, Milton S. Littlefield, more especially 
from selling, surrendering, transferring, or interfering, except in 
manner aforesaid, with bonds of the Florida, Atlantic and Gulf Cen- 
tral railroad, The Pensacola and Georgia Railroad Company, and 
the Tallahassee Railroad Company, or with stock of the Florida 
Central Railroad or the Jacksonville, Pensacola and Mobile Railroad 
Company belonging to said Milton S. Littlefield, or in which he has 
any legal or equitable interest in esse or in futuro. 
And also a writ cf subpoena, to be directed to the said Milton S. 
Littlefield, Edward Houstoun, Mariano D. Papy, Aaron Bar- 
945 _—rett, Sidney W. Hopkins, L. Lewis Spring, Charles Fouke, 
Frank H. Collins, and Robert J. Carpenter (which last five 
persons constitute the firm of S. W. Hopkins & Co.), and to the said 
Jacksonville, Pensacola and Mobile Railroad Company, Florida Cen- 
tral Railroad Company, and Gulf Steamship Company, thereby 
commanding them and each of them at a certain time to appear be- 
fore this court and answer the premises, and to stand to and _per- 
form such further orders and decrees therein as to your honors shall 
seem meet. 
And your orators will ever pray. 
E. M. L’ENGLE, 
Att'y for Complainant. 


Edward M. L’Engle, being sworn, says: That he has read the 
foregoing bill of complaint, and is familiar with the matters therein 
alleged, and that the statements therein which are positively averred 
are true, and those which are averred upon information and belief 


he believes to be true. 
E. M. L’ENGLE. 


Sworn to and subscribed before me the thirteenth day of Novem- 
ber, A. D. 1872. 
[SEAL. ] C. H. SUMMERS, 
Notary Public. 
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9146 “The President of the United States of America to Milton S. 
Littlefield. Edward Houston, Mariano D. Papy, Aaron 

Barnett, The Jacksonville, Pensacola and Mobile Railroad Com- 

pany, The Florida Central Railroad Company, The Gulf Steamship 

Company,and Sidney W. Hopkins, L. Lewis Spring, Charles Fouke, 

Frank H. Collins, and Robert J. Carpenter, merchants and co- 

partners doing business in the city and State of New York under 

the firm name of S. W. Hopkins and Company, citizen and resi- 
dent of the State of Florida, Greeting : 

You are hereby commanded and strictly enjoined that, laying aside 
all business and notwithstanding any excuse, that you be and ap- 
pear before the judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in De- 
cember next, being the secoud day thereof, next, wherever the court 
shall be, to answer to a bill of complaint exhibited against you in 
the said court by John H. Miller, a citizen and resident of the State 

of Georgia, and to do further and receive what said court shall 
947 have considered in that behalf; and this you are not to omit, 
under a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in said 
district and cireuit, and the seal of said court, this 15th day of No- 
vember, one thousand eight hundred and seventy-two. 

[SEAL. ] J. E. TOWNSEND, Clerk. 


Kk. M. PENGLE, 
Compl't’- Solicitor. 


Endorsements. 


“Served a true copy of the within writ of subpoena upon M. 8. Lit- 
tlefield, also upon M.S. Littlefield, the pres’t of the Jacksonville, 
Pensacola and Mobile Railroad Company, at the office of the said 
company in Jacksonville, Fla.,; also upon D. P. Holland, the see’y 

of the Gulf Steamship Company ; all at Jacksonville, within 
938 the northern district of Florida, this the 15th November,.A. 


D. 1872. 
S. CONANT, 
U. S. Marshal.” 


“Served a true copy of the within writ of subpena upon F. H. Plagg, 
sec'y and treas. Florida Central R. R. Co., and M. D. Papy, at Talla- 


hassee, Fla., within the northern district of Florida, this the 19th 


November, A. D. 1872. 
SHERMAN CONANT, 
U. S. Marshal, 
Per 8S. L. TIBBITTS, Dep’ty.” 


“The defendants, Aaron Barnett, Edward Houstoun, and the per- 
sons composing the tirm of 8. W. Hopkins & Co. cannot be found 
within the northern district of Florida. 


Noy. 19th, 1872. | 
SHERMAN CONANT, 
U. S. Marshal.” 
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949 In the United States Circuit Court, 5th Circuit, Northern 
District of Florida. 


JOHN M. MILLER and , Plaintiffs, 
v8. 

Mitton S. LItTLEFIELD, Epwarp Hovustoun, Mariano D. Papy, 
Aaron Barnett, The Jacksonville, Pensacola and Mobile Railroad 
Company, The Florida Central Railroad Company, The Gulf 
Steamship Company, and Sidney W. Hopkins, L. Lewis Spring, 
Charles Fouke, Frank H. Collins, and Robert J. Carpenter, Mer- 
chants and Copartners, doing business in the City and State of New 
York under the firm name of S. W. Hopkins & Company, De- 
fendants. 


= 


To the defendents above named : 
Take notice that on tire first Monday of December next, at 12 m., 
or as soon after that day and hour as I can be heard, I shall move 
the U.S. circuit court for the northern. district of Florida, at Jack- 
sonviile, in said district, at the court-room, for an injunction against 
you, in conformity with the prayer of the bill of complaint 

950 filed in the above-entitled cause in said court, and for the ap- 
pointment of a receiver of the property mentioned in said bill 

of complaint, in conformity with the prayer thereof, and for other 


relief. 
E. M. L’ENGLE, 
Alt’y for Compl't. 


Endorsements. 


“Served a true copy of the within notice upon Milton 8S. Little- 
field and upon Milton S. Littlefield, pres’t J., P. & M. R. R. Co., and 
upon D. P. Holland, sec’y of the Gulf Steamship Company, at Jack- 
sonville, within the northern district of Fla., this the 15th Nov., 


1875. 
S. CONANT, 
U. S. Marshal.” 


“Served a true copy of the within notice upon F. H. Flagg, sec’y 
and treas. Fla. Central R. R. Co., and M. D. Papy, at Tallahassee, 
within the northern dist. of Florida, this the 19th Nov., 1872. 

SHERMAN CONANT, 
U.S. Marshal, 
Per S. L. TIBBITS, Dep’y.” 


951 The Separate Answer of M. D. Papy to the Bill of Complaint 

Filed in the United States Cirenit Court, Northern District of 

Florida, at Jacksonville, against him, Edward Houstoun, and others, 
by John M. Miller, of Augusta, Georgia. 


This respondent, saving and reserving unto himself all and all 
manner of benefit of exception to the manifold errors and imper- 
fections in said bill contained, and insisting upon the several mat- 
ters hereinafter set forth, and that he may have same benefit 
thereof as if he had pleaded the same or had demurred to said bill, 
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and insisting that there is no equity in said bill against him, and 
that he is not bound to answer the same, nevertheless, for answer 
unto so much of said bill as he is advised it is in any wise material 
for him to make answer unto, answering, says that true it is that 
an agreement was made between Edward Houstoun and 8S. W. Hop- 
kins, representing the firm of 8S. W. Hopkins & Co., dated the 12th 
day of April, 1871, whereby certain certificates of stock in the 

Florida Central Railroad Company and one hundred and 
952 three thousand dollars of bonds of the Pensacola and Geor- 

gia and of the Tallahassee Railroad Companies were deposited 
with this respondent to be delivered upon certain conditions therein 
mentioned, and which respondent believes are recited in said bill 
of complaint; but for greater certainty respondent annexes a copy 
of said agreement hereto, marked Exhibit “A,” showing the agree- 
ment and terms thereof aid the conditions of delivery, which he 
prays may be taken and considered as a part hereof. The bonds 
were of various denominations, and were not all for one thousand 
dollars each as alleged. 

This respondent, further answering, says that afterwards, by a 
paper dated Tallahassee, April 13th, 1871, as appears by a copy 
furnished this respondent, addressed to Edward Houston, Savan- 
nah, Ga, and signed by M. 8. Littlefield, said Houstoun was 
authorized to deliver to 8S. W. Hopkins & Co. the stock in the 
Florida Central Railroad Company, the bonds of the Pensacola 
and Georgia railroad, and Tallahassee Railread bonds, and drafts, 
notes, and contraets held) by him as collateral for the payment 

of the draft therein mentioned, upon the payment to him 
9535 of said amount. That afterwards said letter or order was pre- 

sented to said Houston and to this respondent, with a request 
that the same sort of acknowledgment should be made, and that on 
the 20th dav of May, 1871, the date when the same was so presented 
by said S. W. Hopkins & Co., or in their behalf, signed a paper, as 
appears by a copy furnished to this respondent, to the following 
effect: “The within-named documents and securities having been 
deposited with M. D. Papy subject to certain conditions, he is hereby 
directed to surrender the same when the conditions here alluded to 
are complied with, but there are no notes or contracts deposited or 
held be me as collateral.” And on the same day this respondent 
signed to the following effect: “I hereby acknowledge the possession 
of the within-named documents, which are to be returned upon the 


compliance with the conditions mentioned or referred to by E. Hous-. 


toun above, and the surrender of this order and of the acknowledg- 
ment given by me, excepting there were no notes or contracts de- 
posited.” Respondent annexes a copy of said letter or order and 
said acknowledgments hereto, marked Exhibit B, which he 
Jot prays may be taken and considered as a part hereof. 
Respondent says that he understood at the time that this 
order was intended to bein compliance with that part of the conditions 
upon which said stock and bonds were deposited, was to indicate to 
whom the delivery was to be made when the other conditions, which 
were the important ones to said Houstoun, were fulfilled. 


am : 
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This respondent, further answering, says that, so far as he knows, 
said 8S. W. Hopkins & Co. still hold said order with the form of ac- 
knowledgment or acceptance above mentioned, and the other obli- 
gation or acknowledgment previously given by respondent, both of 
which were to be returned when this respondent should be called 
on for the stock and certificates and bonds upon a compliance with 
the conditions of the deposit. But sditinalniak further says that 
recently, and some time in November last past, he was called on by 
J. T. Bernard, representing himself as the agent of one Rogers, 
of New York, for the said certificates of stock and bonds, upon an 

alleged claim that they had been assigned or transferred by 
955 said S. W. Hopkins & Co. to said Rogers. Respondent re- 

plied to said demand that, so far as he knew, the conditions 
upon which they were to be delivered had not been complied with, 
that the order to Hopkins & Co. and the acknowledgments afore- 
said were not surrendered, but that, above all, said bonds and cer- 
tificates of stock had been taken out of the hands of respondent by 
the superior court of Chatham county, Georgia, except as hereinafter 
set forth, and were no longer within the control or in the possession 
of this respondent, as hereinafter set forth, and that he had been 
enjoined by a court in Florida from disposing of them in any way. 

This respondent, further answering, says and denies that he claims 
the right to vote said stock, or that he has voted it, except at the 
first meeting of stockholders after the agreement between Hopkins 
and Houstoun, and then he voted it as the agent or proxy of said 
Houstoun, with the assent of said Hopkins, and, as respondent be- 
lieves, the approval of said Littlefield. That the stock aforesaid 
stands in the name of the parties to whom said certificates were 

given, a majority of which stands on the books of the 
956 company in the name of said Houstoun. That at the last 

meeting of the stockholders said Houstoun represented said 
stock and voted it himself. It is true that said Houstoun claims 
the right to vote said stock upon some understanding with said 
Hopkins at the time of the making of said agreement, that he 
could be represented by proxy, but respondent claims himself no 
right of his own, and only wishes to discharge in good faith the duty 
imposed by the agreement afvresaid. : 2 

Further answering, respondent says that, as appears by a copy 
furnished to this respondent, M. S. Littlefield, on May 19, 1871, ad- 
dressed a note or letter to Messrs. S. W. Hopkins & Co., No. 71 
Broadway, New York, as follows: 

“ You will deliver to Aaron Barnett, trustee, created by a certain 
instrument of writing, dated at Jacksonville, May 19th, 1871,(4,410) 
fourty-four hundred and ten shares of the capital stock of the Florida 
Central Railroad Company, formerly held by Edward Houstoun, 
which are nowin the handsof M. D. Papy, trustee, to be surrendered 
by him to you upon the discontinuance of certain suits now pend- 
ing against said Houstoun, and when you shall be fully paid for 

certain advances made by you as per your receipt given me, 
957 dated April 15th, 1871, upon which or below which is the 
following acceptance: 
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“May 241u, 1871. 


“ Accepted. : : i 
(Sig’d) “S. W. HOPKINS & CO.” 

Further answering, this respondent says he did so understand at 
the time, and do- 30 understand now. that said deposite was made 
for the special benefit of said Houstoun, and for his protection against 
the suits mentioned as having been instituted in New York and 
Pennsylvania and New Jersey, as is set forth in said bill of com- 
plaint, and said Houstoun has all along claimed and insisted that 
such was the special object and intention of said agreement. This 
respondent says he has no personal interest in this matter. He 
claims no interest in said bonds and stock except to be compensated 
for his trouble and responsibility, and for services rendered in an- 
swering various suits conc ening them, and protecting the same to 
the extent of his duty in their behalf. 

Further answering, respondent says that he is in nowise an- 
swerable for any alleged want of authority in making the agreement 

entered into by said Houston and said Hopkins & Co., if, in- 
958 deed, there was ‘no authority, which he in nowise admits; but 

respondent says he supposed said Littlefield, with whom said 
Houstoun had made previous contracts, was made cognizant of what 
had been done and had approved it. At all events, he never signified 
to this respondent any objection. 

Further answering, respondent says that so far as he has been 
informed, none of the suits mentioned in said agreement have been 
dismissed, and henee these conditions of the agreement, so far as 
respondent has any knowledge, have not yet been fulfilled. 

Further answering, thts respondent says the one hundred and 
three thousand dollars of the bonds of the Pensacola and Georgia 
and the Tallahassee Railroad Companies, and the certificates of stock 
of the Florida Central Railroad Company to the amount of four 
thousand three hundred and seventy shares, mentioned in said agree- 
ment, were deposited in the city of Savannah, Georgia, and had been 
from the first, for safe keeping. That said agreement between Hop- 

kins & Co. and said Houstoun was was made in Savannah. The 
959 — bonds and certificates aforesaid were in Savannah at the time, 

and were then turned over to respondent, who placed them in 
a tin box, and, at the suggestion of said Houstoun, for their protec- 
tion and safe keeping, were deposited by respondent in the iron safe 
of one of the banks of that city, and were never brought by respond- 
ent within this State. Respondent makes this explanation in view 
of the proceedings in Savannah, in which said bonds and certificates 
were taken by order of court out of his hands. 

Further answering, respondent says that said bonds and _ stock 
certificates, being a deposit in Savannah, as aforesaid, he, respondent, 
was in the city of Savannah in July, 1872, and whilst there he was 
arrested under a writ of ne exeat at the suit of Edward Houstoun, the 
object of which was to prevent respondent from taking the same out 
of the State, or in some way to prevent the removal of said bonds 
and certificates from that State, said Houstoun claiming that they 
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should be held to answer the conditions of said agreement, as afore- 
said. | 
That by some law of Georgia it seems respondent was re- 
960 quired to replevy said bonds and certificates, or they were to 
be taken by the court; that respondent was carried by the 
sheriff before the judge of the superior court of Chatham county, 
Georgia, with the property aforesaid ; respondent referred to replevy 
the same, as he did not consider he was under any obligation to 
give so large a bond and find securities therefor as would be required 
in such a case, if, indeed, he could have found securities, which he 
very much doubts; whereupon the said judge ordered the sheriff to 
deliver the said property to the cashier of the Central Railroad and 
Banking Company of Georgia, to be by him deposited in the vault 
of the said bank, and there to be safely kept, subject to the future 
order of the court, and that thereupon the said M. D. Papy (this re- 
spondent) be discharged from arrest; and this respondent annexes 
hereto a copy of said order and of the endorsement of the sheriff 
acknowledging the receipt of the property mentioned therein, and 
of the discharge of this respondent from custody, which is marked 
Exhibit C, and prayed to be taken and considered as a part of this 
answer. | 
961 Respondent, further answering, says he put in an answer 
to the bill filed by Edward Houston in Savannah, as afore- 
said, stating the manner in which he had held said bonds and 
stocks, but especially to inform the court, then, that there were suits 
instituted in Florida in which said bonds and stocks were involved, 
and in which various claims to the same were made among them ; 
that it was claimed that as the property of said M.S. Littlefield the 
same were subject to his debts, and that it was also claimed. that 
part of the stock and the bonds were paid for by proceeds of bonds 
issued to the Jacksonville, Pensacola and Mobile Railroad Com- 
pany. In said answer defendant alleged that he was made a party 
defendant to said suits on account of said bonds and stocks, which 
suits, or some of them, respondent believes are still pending and un- 
disposed of, and in which injunctions were asked for and granted, 
and respondent, in his said answer, alleged that he had been en- 
joined and restrained from transferring, pledging, hypothecating, 
or encumbering said bonds and stock or certificates of stock. 
962 Also that a receiver or receivers had been prayed for, but no 
order of any appointment had ever been served, nor was he 
aware that any had ever been made. 

Respondent, further answering, [says] that he has not now the 
possession of said railroad bonds or certificates of stock, amount- 
ing to four thousand three hundred and seventy shares, nor can he 
control the same, as they have been taken, without his procurement 
or consent, and by no act of his, or over which he had control, by 
order of the judge of the superior court of Chatham county, State of 
Georgia, as shown by copy of his order annexed and hereinbefore 
referred to. 

Further answering, respondent. says that certificates Lor] forty 
shares of said Florida Central Railroad stock, which were delivered 
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to said 8. W. Hopkins to be transferred to enable persons to become 
directors, were so transferred and the new certificates issued in lieu 
thereof to the extent in all of forty shares are in possession of this 
respondent under said agreement. These certificates were not In 
Savannah with the others, and were not therefore embraced in the 
order of the judge there. 
963 Respondent, further answering, says he claims no right or 
interest in said bonds and stock except to be paid for his 
trouble and responsibility and for the various services he has ren- 
dered to the trust itself; that he has been obliged in proper discharge 
of his duty in the premises to answer several suits instituted in this 


State in which said bonds and stock were embraced and in whiclze” 


he felt it to be his duty to set forth the manner in which the seme 
came to his hands in order that the court may do justice to limself 
all all concerned in the various claims set up against them. In like 
manner this respondent submits himself to the protection.of the 
honorable court and prays that no order may be made injuriously 
to him, as he has only endeavored to discharge in good faith the 
duty imposed on him, and that in any order or decree to be made 
by the honorable court in regard to said bonds and stock just com- 
pensation to this respondent as aforesaid may be provided for. 
The plaintiff, waiving oath to this answer, and having: fully an- 
swer-, respondent prays to be hence dismissed, with his rea- 
964 . sonable costs in this behalf sustained, €e. 
M. D. PAPY, 
In Pro. Per. 


Copy. 


“Whereas, by an arrangement between Edward Houstoun and S. 
W. Hopkins, representing the firm of 8S. W. Hopkins & Co., it is 
agreed between them that the certificates of stock in the Florida 
Central Railroad Company held by said Houstoun and standing in 
the names of the following-named persons and for the following 
amounts and numbered as follows be and are deposited with M. D. 
Papy, who is to hold the same, and not to be delivered by him to 
any person unless directed to do so by M.S. Littlefield and S. W. 
Ilopkins, jointly, or unless directed to be delivered — M. 8S. Little- 
fieid by said 8. W. Hopkins or to be delivered to 8. B. Hopkins by 
M.S. Littlefield, viz: : 


No. 40,1n name of Edward Houston, for___. --.- ~__- 100 shares. 
‘<4 41, ‘é oe es oé éeé DI ee eer SE 100 ec 
6 42, rT 7 rT rT Pee oe ae 100 rT 
é< 45, ié és éé 6“ ‘é dae Tape See 2 100 “6 
rT 44, ‘é rT rT rT; nee, CNDREE 100 rT 
our D, sé +6 ec sé “6 POE tig ates ROPE RE 100 sé 
No. 47, in name of Edward Houston, for.._._- 100 * 
965 7 . . OY  akeecan aha 100“ 


sé 49, ‘6 66 ‘6 pe ee Wes ee AP 100 ‘é 
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No. 50, in name of Edward Houston, for....-..----- 100“ 
és 5] rT rT: ‘6 , rT: OR ae hres 70 ra 
No. 57, in name of Edward Houstoun, guardian for , 

Eliza V. Houstoun, for -...-.--__..-..-._------ | 
No. 58, in name of Edward Houstoun, guardian for 

Claudia Houstoun, for -.....-...-------.----- 70) 
No. 59, in name of James Houstoun, for. _-....---- mo 
“ 79, “ “ © Edward Houston, for ....-.---- a * 
4 &;.*  -%  9*  |%. Boutean, Ot...0cc.. ci 3,110 “ 

4,370 


It is also agreed that the one hundred and three thousand dollars 
of the first-mortgage bonds of the Pensacola and Georgia Railroad 
Company, and of the Tall-assee Railroad Company, which said 
Houstoun has heretofore held as security for draft in his favor, given. 
by M. 8. Littlefield, president, &c., on S. W. Hopkins & Co., dated 
May 15th, 1870, be also deposited with M. D. Papy to be delivered 
only on the same terms and directions as declared with respect to 
the delivery of the said stock certificates aforesaid. 

It is agreed, in addition, that the delivery of said certificates and 

said bonds is not to be made to said Littlefield, unless, in 
966 addition to the requirements aforesaid, the suit instituted in 

New York against said Edward Houstoun and others by the 
Western Division of the Western North Carolina Railroad Company 
claiming the stock represented by said certificate, No. 80, for three 
thousand one hundred and ten shares, and the suits brought against 
said Houstoun by L. T. Clingman in Pennsylvania and New Jersey, 
and by Rogers and Bayne and L. P. Bayne in New York, shall 
have been dismissed. 

It is further agreed that the four drafts of George W. Swepson on 
M.S. Littlefield accepted bv said Littlefield, and amounting in the 
aggregate to the sum of one hundred and nine thousand and one 
hundred and forty dollars, exclusive of interest thereon, be likewise 
deposited with M. D. Papy, and are not to be delivered to said M. 
S. Littlefield unless and until directed to do so by said 8S. W. Hop- 
kins. 

Said Edward Houstoun has delivered to said S. W. Hopkins three 
certificates of stock of said Florida Central Railroad Company, one, 
No. 77, in name of James M. Baker, for ten shares, transferred in 
blank by said Baker; one, No. 78, in name of George R. Foster, for 

ten shares, transferred in blank by said Foster,and one, No. 82, 
967 in name of Edward Houstoun, for twenty shares, transferred 

in blank, making together forty shares; the said certificates 
are delivered to said Hopkins in order that they may be transferred 
to enable persons to become directors in said Florida Central Rail- 
road Company, but the same are to be held by whomsoever said 
Hopkins directs as part of the securities growing out of the advance 
made by said Hopkins & Co. to take up the draft in favor of said 
Houstoun, given by M.S. Littlefield, and the new certificates in lieu 
thereof are likewise to be delivered to M. D. Papy, and are to be 
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subject to the joint direction of said Hopkins and Littlefield, or of 
either of them, in favor of the other as prescribed, in regard to the 
other certificates and bonds deposited with M. D. Papy, as aforesaid. 
Witness our hands, this 12th day of April, 1871. 
(Signed) | EDWARD HOUSTON. 
" S. W. HOPKINS & CO. 


968 (Copy.) 
“Exuipir B.” 
‘TALLAHASSEE, FLA., Apl 13, 1871. 
Edward Houstoun, Esq., Savannah, Ga. 

My Dear Sir: You are hereby authorized to deliver to 8S. W. 
Hopkins & Co. the stock in the Florida Central Railroad Company, 
the bonds of the late Pensacola and Georgia railroad, and Talla- 
hassee Railroad bonds and drafts, notes and contracts held by you 
as collateral for the payment of a draft drawn by me on 8. W. Hop- 
kins & Co., due July 15th, 1870, $165,020,%°5, upon the payment to 
you of this amount with interest. 

Truly yours, 


(S’d) M. 8S. LITTLEFIELD. 


The within-named documents and securities, having been depos- 
ited with M. D. Papy, subject to certain conditions, he is hereby di- 
rected to surrender the same when the conditions here alluded to are 
complied with, but there are no notes or contracts deposited or held 
by me as collateral. 

May 20th, 1871. 


(S’d) E. HOUSTOUN. 
969 I hereby acknowledge the possession of the within-named 


documents, which are to be returned upon the compliance 
with the conditions mentioned or referred to by E. Houstoun above, 
and the surrender of this order and of the acknowledgment of the 
deposit of said documents given by me, excepting there were no 
notes or contracts deposited. 
Mav 20th, 1872. 
(S’d) M. D. PAPY. 


970 In the Sup’r Court of Chatham County. 
Epwarp Hovstroun, Compl’t, and Martano D. Papy, Def’t. 


The defendant in the above-stated case having been arrested under 
the writ of ne exeat granted therein, and having been brought by the 
sheriff before me with the said property, to prevent the removal of 
which from the jurisdiction of this court said writ was prayed, that 
is to say, first-mortgage bonds of the Pensacola and Georgia Rail- 
road Company, and of the Tallahassee Railroad Company, to the 
amount, on the face of them, of one hundred and three thousand 
dollars, and certificates of the capital stock of the Florida Central 
Railroad Company, to the amount of four thousand three hundred 


a el 
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and seventy shares, and having refused to replevy the said property, 
as provided for by sec. 3162 of the code, it is ordered and adjudged 
that the said property be delivered by the sheriff to T. Mayhew Cun- 
ningham, Esq., cashier of the Central Railroad and Banking Com- 
pany of Georgia, to be by him deposited in the vault of the said 

bank, and there to be safely képt, subject to the further orders 
971 of the court, and that thereupon the said M. D. Papy be dis- 

charged from arrest. 

July 17th, 1872. 
WM. SCHLEY, 
Judge Sup’r Court, Est. C’r’t Ga. 


CHATHAM’S SHERIFF'S OFFICE, 
SAVANNAH, July 17th, 1872. 

>y virtue of the above order of court I have received from Mr. 
M. D. Papy a box containing the property within mentioned, and in 
compliance with instructions, deposited the same with the cashier of 
the Cent. Railroad & Banking Company, & discharged the defend- 
ant from custody. 
The return of— 

| CHARLES J. WHITE, 
Dep. Sheriff C. C. Ga. 


972 In the United States Circuit Court, Fifth Cireuit, Northern 
District of Florida. In Chancery. 


To the honorable the judges of said court: 


John H. Miller, of Augusta, a citizen of the State of Georgia, by 
E. M. L’Engle, his attorney, in behalf of himself and of all others 
being judgment-creditors of the defendant, Milton 8. Littlefield, who 
shall in due time come in and seek relief by and contribute to the 
expenses of this action, brings this his amended bill of complaint 
against the said Milton S. Littlefield, Edward Houstoun, and Mari- 
ano D. Papy, citizens of the State of Florida, residing in the north- 
ern district thereof; Aaron Barnett, a citizen of the State of Georgia, 
residing in the city of Savannah; Sidney W. Hepkins, L. Lewis 
Spring, Charles Fouke, Frank H. Collins, and Robert I. Carpenter, 
citizens of the State of New York, merchants and copartners doing 
business under the name and firm of 8S. W. Hopkins & Co., and 
against the Jacksonville, Pensacola, and Mobile Railroad Company, 
a corporation created by and existing under the .laws of the State 

of Florida, having its principal place of business in the 
973 district aforesaid, a citizen of the State of Florida, and the 

Florida Central Railroad Company, a corporation created by 
and existing under the laws of the State of Florida, having its prin- 
cipal place of business in the district aforesaid,a citizen of the State 
of Florida, and against the Gulf Steamship Company, a corporation 
created by the laws of the State of Florida, having its principal place 
of business in said district, and against Lawrence P. Bayne and 
Henry J. Rogers, citizens of the State of New York, merchants and 
copartners doing business in the city of New York under the name 
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and firm of L. P. Bayne and Company, and thereupon your orator 
complains and says: 

That on the 15th day of November, A. D. 1872, your orator filed 
in said court his original bill of complaint against the said defend- 
ants (except the said Lawrence P. Bayne and Henry J. Rogers) to 
which bill this is an amendment, and to which your orator begs 
leave to refer. In which bill your orator sets forth, among other 
things, that certain contracts in writing were made by and between 

Edward Houstoun, one of these defendants, and the said M. 
974  S. Littlefield, on the 15th May, 1870, the 30th May, 1870, and 

the 7th June, 1870,in which contracts it was recited that said 
Littlefield was indebted to said Houstoun in the sum of $163,02675°5 
(for which he, the said Littlefield, had given said Houstoun a bili of 
exchange for that amount, -igned by him, Littlefield, as president of 
the Jacksonville, Pensacola and Mobile Railroad Company, on the 
defendants, 8. W. Hopkins & Co.), on account of the purchase from 
said Houstoun by said Littlefield of 1,500 shares (of $100 each) of 
capital stock in the Florida Central Railroad Company, and of 103 
first-mortgage bonds (of $1,000 each) of the Pensacola and Georgia 
Railroad Company and Tallahassee Railroad Company, and for other 
considerations, and under said contracts said Houstoun retained the 
possession of the 103 1st-mortgage bonds of the Pensacola and 
Georgia Railroad Company and Tallahassee Railroad Company, and 
also retained possession of 1,500 shares of stock of the Florida Cen- 
tral Railroad Company, which he had sold or contracted to sell to 
aid Littlefield, and also acquired possession of 3,110 other shares 

of stock in said Florida Central Railroad Company, 
975 which were the property of said M.S. Littlefield, which stocks 

and bonds the said Houstoun was under said contract to hold 
until full payment of the said $163,026.70 should be paid to him. 

That on the 13th day of April, 1871, said Littlefield instrueted 
sald Houstoun to deliver to the said S. W. Hopkins & Co. the said stock 
and bonds on payment of the said bill of exchange and interest. 

That said Littlefield provided the said 8S. W. Hopkins & Co. with 
sufficient funds to pay the said bill of exchange, and that they paid 
it out of said funds, and that said Houston delivered to them, or to 
their order, the possession of said bonds, and of the certificates of 
said stock, and thereby they became thereafter a trustee merely to 
hold said property for the benefit and subject to the order of said 
M.S. Littlefield. a 

That on the 12th day of April, 1871, the said Edward Houstoun 
and S. W. Hopkins & Co. entered into an agreement in writing, by 
which it was provided that 4,370 shares of stock in the Florida Cen- 
tral Railroad Company (part of the’4,410 shares of said stock last 
above mentioned) and the said 103 1st-mortgage bonds of the 
Pensacola and Georgia Railroad Company and Tallahassee 


976 that no service was ever made upon said Houstoun of said 
writs of garnishment in the suits of Rogers and Bayne, but 
that he was served in New Jersey and in Pennsylvania with writs 
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of garnishment issued against him at the instance of said Clingman 
in his said action against said Littlefield. 

Your orator further says that by the said proceedings, and by the 
service of said writs of garnishment, no lien on any stock interest in 
the Florida Central Railroad Company was or could be created, nor 
could any liability on account thereof be in any event fixed upon 
said Houstoun, as pretended by said Rogers, Bayne, and Clingman. 

Your orator says, further, that in October, 1870, the defendant, 
The Western Division of the Western North Carolina Railroad Com- 
pany, instituted its action in a court of the State of New York against 
said Edward Houstoun and others, claiming therein to be the owner 
of the three thousand one hundred and ten shares of the capital stock 

of the Florida Central Railroad Company, embraced in cer- 
977  tificate No. 80, and held as aforesaid by said Houstoun, which 

claim was upon the ground that the said shares had been 
originally purchased by one George W. Swepson with: moneys be- 
longing to it, and tnat said Swepson had transferred the shares afore- 
said to Milton S. Littlefield. Your orator is not positively informed 
whether service was ever made upon said Houstoun in this suit, but 
he believes and charges that it was not. But, whether serviee was 
effected or not, your orator charges that no liability could possibly 
attach to said Houstoun, nor could any relief be given to the said 
complaining corporation by said proceedings. 

Your orator says, further, that the suits above mentioned of Henry 
J. Rogers, Lawrence J. Bayne, Thomas L. Clingman, and the Western 
Division of the Western North Carolina Railroad Company are the 
same suits mentioned in Exhibit C hereto. 

That the three thousand one hundred and ten shares embraced in 
the certificate or certificates left with Edward Houstoun by Milton 
S. Littlefield, as additional security for 


978 Railroad Company last above mentioned, should be deposited 
with the defendant, M. D. Papy, who should hold them and 
not deliver them to any person unless directed to do so by M.S. Lit- 
tlefield and S. W. Hopkins jointly, or unless directed by said M. S. 
Littlefield to deliver them to S. W. Hopkins, or unless directed by 
said 8. W. Hopkins to deliver them to M. 8. Littlefield. : 

It was further provided by said agreement that the said certificates 
and bonds should not be delivered to said Littlefield, unless in ad- 
dition to the requirements aforesaid a certain suit instituted in New 
York against said Edward Houstoun and others by the Western 
Division of the Western North Carolina Railroad Company, claim- 
ing the stock represented by the certificate No. 80 for 3,110 shares of 
the stock of the Florida Central Railroad Company, and certain 
suits brought against said Houstoun by T. L. Clingman in Pennsyl- 
vania and New Jersey, and by Rogers and Bayne and L. P. Bayne 
in New York, should be first dismissed. 

The said 4,370 shares of stock are described in said agreement as 

follows: Certificates numbered 40, 41, 42, 43, 44, 45, 46, 47, 
979 48, 49, 50, in the name of Edward Houstoun, for 100 shares 
each ; certificate numbered 51, in the name of Edward Hous- 
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toun, for 70 shares; certificate numbered 57, in the name of Edward 
ILoustoun, guardian of Eliza V. Houstoun, for 70 shares ; certificate 
numbered 58,.in the name of Kdward Houstoun, guardian for 
Claudia Houstoun, for 70 shares; certificate numbered 59, in the 
name of James L. Houstoun, for 20 shares; certificate numbered 79, 
in the name of Edward Houstoun, for 30 shares, and certificate num- 
bered 80, in the name of E. Houstoun, for 3,110 shares. 

Plaintiff further says that said bonds and certificates of the stock 
were deposited with said Papy in accordance with said agreement, 
and the receipt thereof was acknowledged by him. 

Your orator now further shows, by way of amendment and on in- 
formation and belief, that the said Lawrence P? Bayne and Henry I. 
Rogers, as copartners under the name of L. P. Bayne & Co., claim 
some interest in, or right to, the said bonds and_= stock, or some of 
them, or to the custody or conirol thereof, or of some portion thereof, 
by an assignment or transfer therepf, or of a portion thereof, by 

~ said M.S. Littlefield or said $8. W. Hopkins, or some other 

980 persons unknown to your orator, or by a transfer of whatever 

interest said Littlefield or S. W. IHLopkins & Co., or other un- 

known person, had in them or some portion of them; all of which 

claim or pretence your orator, denies, and hereby calls on said de- 

fendants to set forth im detail and fully substantiate, if any such 
claim rightfully exists. | 

And your orator, submitting this amendment to his bill, prays as 
he has heretofore done therein, and prays also and further that the 
said Lawrence P. Bayne and Henry J. Rogers may be made parties 
defendants to this said bill, and be required to set forth fully and 
particularly the claim or pretence that they assert as above stated. 

Your orator further prays that a writ of subpecena may issue di- 
rected to the said Lawrence P. Bayne and Henry J. Rogers, copart- 
ners under the name of L. P. Bayne & Co., commanding them to 
appear and answer the premises and to stand to and perform such 
further orders and decrees therein as to your honors shall seem 
meet. 

And your orator will ever pray, Xe. | 
; BE. M. L-ENGLE, 


Complainant's Solicitor. 


QS] In the United States Cireuit Court, Northern District of 
I lorida. 


Joun HT. Miner 
vs. 

Minron 8S. Lirreerietp, Epwarp Houstroun, Martano D. Papy, 
Aaron Barnett, The Jacksonville, Pensacola and Mobile Railroad 
Company, The Florida Central Railroad Company, The Gulf 
Steamship Company, Sidney W. Hopkins, L. Lewis Spring, Charles 
Fouke, Frank H. Collins, and Robert I. Carpenter, merchants and 
copartners, doing business under the name of S. W. Hopkins & 
Company. 


On motion of the complainant’s solicitor it is ordered that the de- 
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fendants, Aaron Barnett, Edward Houstoun, Sidney W. Hopkins, L. 
Lewis Spring, Charles Fouke, Frank H. Collins, and Robert I. Car- 
penter, (the last five persons composing the firm of S. W. Hopkins 
& Company,) who are not inhabitants of said district, nor found 
within it, and who have not voluntarily appeared, do appear, plead, 
answer, or demur to the complainant’s bill by the first Monday, be- 
ing the second day of June next. 
982 It is further ordered that personal service of this order be 
made on the said Edward Houstoun and Aaron Barnett and 
on one or more of the said persons who constitute the said firm of 
S. W. Hopkins and Company, and that such service be proved by 
affidavits of the persons making the services respectively. 


PHILLIP FRASER, Judge. 


985 In the U.S. Court, 5th Circuit, Northern District of Florida. 
In Chancery. 


Joun H. MILLER 
vs. 
Minton S. LitrLeFrELD, EpwArp Hovustoun, M. D. Papy, A. Bar- 
— Nett, Tue J., P. & M. R. R. Co., THe Fra. C. R. R. Co., e¢ al. 


E. M. L’Engle, for com pl’t. 


Mr. CLERK: Please enter our appearance in this case for def’ts, M. 
S. Littlefield, The Jacksonville, Pensacoia & Mobile Railroad Com- 
pany, and the Florida Central Railroad Company. 

STEPHENS & LOVE, Attys. 


984 The President of the United States of America to Lawrence 

P. Bayne and Henry J. Rogers, merchants and _ partners, 

under the name and firm of L. P. Bayne & Co., citizens and resi- 
dents of the State of New York, Greeting : 


You are hereby commanded and strictly enjoined that, laying 
aside all business and notwithstanding any excuse, that you be and 
appear before the judge of the circuit court of the United States, 5th 
circuit and northern district of Florida, on the first Monday in April, 
being the seventh day thereof, next, whereever the court shall be, to 
answer to a bill and amended bill of complainant exhibited against 
you and others in the said court by John H. Miller, a citizen and 
resident of the state of Georgia, and to do further and receive what 
said court shall have considered in that behalf; and this you are not 
to omit, under a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Jacksonville, in 

said district and circuit, and the seal of said court, this the 
985 15th day of February, A. D. one thousand eight hundred and 
seventy-three. 


J. E. TOWNSEND, Clerk. 
To the said defendants : | 
You are required to appear and answer the bill of complaint and 
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amendment thereto in said cause filed, or judgment by default may 
be entered against you. 

Endorsement. 


“Executed the within subpcena by serving a true copy thereof on 
Henry J. Rogers at Tallahassee, Florida, this 19th day of February, 


1873. 
“SHERMAN CONANT, 
“U.S. Marshal, 
“Per S. L. TIBBITTS, Dep’y.” 
986 | Bills Original and Amended. 


In the Sixth Circuit Court of the United States for the Northern 
District of Florida. In Equity. 


JoHN H. MiLt_er, Complainant, 
vs. 
Mitton S. Lirr.eriecp et al., Defendant. 


The plea of Edward Houstoun, one uf the defendants, to the bills of 
complaint in the above-stated cause. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant’s bills 
mentioned to be true in such manner and form as are therein and 
thereby set out and alleged, doth plead thereunto, and for plea saith 
that this honorable court hath no jurisdiction of the said bills of the 
said complainantagainst this defendant, for that this defendant, before 
and at the time of the exhibiting of the: said bills of complaint against 
him, was not and still is not a ‘Citizen of and resident of the State of 
Florida; but that this defendant, before and at the time of the exhibit- 
ing of said bill against him, was and still is a resident of the State of 

Georgia, having left the said State of Florida with no intention of 
UST ever returning “thither , and having taken his citizenship and 

made his residence in the State of Georgia with the intention of 
remaining permanently there; all of which this defendant avers to be 
true, and pleads the same to the whole of said bill, and humbly de- 
mands the judgment of this honorable court whether he ought to 
be compelled to make any answer to the said bill of complaint, and 
humbly prays to be hence dismissed, with his reasonable costs in this 
behalf most wrongfully sustained. 


UnitTeD STATES OF AMERICA, 
Southern District of Georgia, at Savannah: 


Personally appeared Edward Houstoun, who, being duly sworn, de- 
poses and says: That the foregoing plea is true in point of fact, and 
that the same is not interposed for delay. 

E. HOUSTOUN. 

Sworn to and subse ‘ribe d before me, the 27th March, 1873. 

[SEAL. ] J AS Mc PHERSON, 
Clerk U. 8S. Circuit Court, So. Dist. of Ga. 
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We, the counsel for the defendent in the above-entitled 
988 cause, do hereby certify that in our opinion the above plea is 
well founded in point of law. 
JACKSON, LAWTON & BASSENGER. 
HENRY R. JACKSON. 


989 Inthe United States Circuit Court, Northern District of Florida. 


JoHN H. MILLER 
US. 

Miiron 8S. LitrLeF1eELD, Epwarp Houstoun, MAartano D. Papy, 
Aaron Barnett, The Jacksonville, Pensacola and Mobile Railroad 
Company, The Florida Central Railroad Company, The Gulf 
Steamship Company, Sidney W. Hopkins, L. Lewis Spring, Charles 
Fouke, Frank H. Collins, and Robert J. Carpenter, merchants and 
partners, doiag business under the name of 8: W. Hopkins & Com- 
pany. 7 ; 

On motion of complainant’s solicitor, it is ordered that the defend- 
ants, Aaron Barnett, Edward Houstoun, Sidney W. Hopkins, L. Lewis 
Spring, Charles Fouke, Frank H. Collins, and: Robert I. Carpenter 
(the last five persons composing the firm of S. W. Hopkins & Com- 
pany). who are not inhabitants of said district nor found within it, 
and who have not voluntarily appeared, do appear, plead, answer, or 
demur to the complainant’s bill by the first Monday, being the second 

day, of June next. 

990 It is further ordered that personal service of this order be 

made on the said Edward Houstoun and Aaron Barnett, and 

one or more.of the said persons who constitute the said firm of S. 

W. Hopkins and Company, and that such service be proved by affi- 

davit of the persons making the service respectively. 


(Signed) PHILLIP FRASER, Judge. 


A true copy of the original as of record in this office. 

Witness my hand and the seal of said court, at the city of Jack- 
sonville, in the northern district of Florida, this 26th day of Feb- 
ruary, A. D. 1873. 


[SEAL. ] J. E. TOWNSEND, CVA. 
991 Affidavit of Service. 
Unirep STaTes OF AMERICA, ah 
Southern District of Georgia, § ° 


I, C. P. Freeman, hereby make oath that I duly served a copy of 
the foregoing order upon Edward Houston, Esq’r., one of the within- 
named parties, by delivering the same to him personally at his res- 
idence, in Chatham county, State and district aforesaid, on the 22nd 


day of March, A. D. 1873. 
C. P. FREEMAN, 
U. S. Dep’y Marshal, So. Dist. Ga. 


Subscribed and sworn to before me, this 24th day of March, 1878. 
[SEAL. | JAS. McPHERSON, 
| Clerk U.S. Dist. & Cir. Court, Southern Dist. of Georgia. 
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Due and diligent search having been made for Aaron Barnett, one 
of the parties named i in the forevoing order, he is not to be found in 
my district. 
Savannah, Ga., March 24th, 1873 
W. H. SMITH, 
U. S. Marshal, 
By C. P. FREEMAN, 
Dep’y for Southern Dist. of Ga. 


992. In the United States Circuit Court, Northern District of 
llorida. 


Joun H. MILLer 
US. 

Minron S. Lirrnerrenp. Epwarp Hovusrex, Marrano D. Papy, 
Aaron Barnett, The Jacksonville, Pensacola and Mobile Railroad 
Company, The Florida Central Railroad Company, The Gulf 
Steamship Company, Sidney W. Hopkins, L. Lewis Spring, 
Charles Fouke, Frank H. Collins, and Robert I. Carpenter, Mer- 
chants and Partners, doing business under the name of S. W. 
Hopkins and Company. 


On motion of the complainant’s solicitor, 1t 1s ordered that the de- 
fendants, Aaron Barnett, Edward Houstoun, Sidney W. Hopkins, 1. 
Lewis Spring, Charles I ‘ouke, rank H. Collins, and Robert I. Car- 
penter (the last five persons composing the firm of S. W. Hopkins 
& Company), who are not inhabitants of said district, nor found 
within it, and who have not voluntarily appeared, do appear, plead, 
answer, or demur to the complainant’s bill by the first Monday, be- 
ing the second day, of June next. 

It is further ordered that personal service of this order be 

993 made on the said Edward Houstoun and Aaron Barnett, and 

one or more of the said persons who constitute the said firm 

of S. W. Hopkins and Company, and that such service be proved by 
affidavit of the persons making the service 1 espectively. 


(Signed) PHILLIP FRASER, Judge. 


A true copy of the original as of record in this office. 

Witness my hand and. seal of said court, at the city of Jackson- 
ville, in the northern district of Florida, this 26th day of February, 
A. D. 1873. 

[SEAL ] J. Ek. TOWNSEND, CUk. 


Endorsements. 


SrateE oF New York, City and County of New York: 


Before me, . clerk of the United States cireuit court for 
the southern district of New York, the same being a court of record, 
came W. D. Woodall, to me known, who, being duly sworn, says 
That on the 25th day of March, A. D. 1873, he served the foregoing 

order on 8. W. Hopkins at No. 57 Broadway, and on Aaron 
994 Barnett at No. 38 Vesey St., in said city and county, defend- 
ants within named, by delivering to and leaving with each 
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of them a copy of the said order, certified under the seal of the U. 
S. circuit court for the northern district of Florida to be a true copy 
thereof. He further says that he knew the said defendants respect- 
ively to be the persons named as defendants in the foregoing order. 


W. D. WOODALL. 


Sworn to and subscribed before me, the 26th day of March, A. D. 
1873. 


Witness my hand and seal of office. 
[SEAL. ] KENNETH G. WHITE, 
Clerk of the Circuit Court of the U. 8. for 
Southern District of New York. 


995 In the United States Circuit Court, Fifth Circuit, Northern 
District of Florida. In Chancery. 


To the honosabie the judge of said court: 


John H. Miller, of Augusta, a citizen of the State of Georgia, by 
Kk. M. L’Engle, his attorney, in behalf of himself and of all others, 
being judgment- creditors of the defendant, Milton S. Littlefield, who 
shall, in due time, come in and seek relief by and contribute to the 
expenses of this action, brings this his further amended bill of com- 
plaint against the said Milton S. Littlefield, Edward Houstoun, and 
Mariano D. Papyvy, citizens of the State of Florida, residing in the 
nerthern district thereof; Aaron Barnett, a citizen of the State of 
Georgia, residing in the city of Savannah : Sidney W. Hopkins, L. 
Lewis Spring, Charles Fouke, Frank H. Collins, and Robert I. Car- 
penter, citizens of the State of New York, merchants and copartners, 
doing business under the name and firm of 8. W. Hopkins & Co.; 
and against the Jacksonville, Pensacola and Mobile Railroad Com- 
pany, a corporation created by and existing under the laws of the 
State of Florida, having its principal place of business in the 
9965 ~~ district aforeouid. a citizen of the State of Florida; and the 
Florida Central Railroad Company, a corporation created by 
and existing under the laws of the State of Florida, having its 
principal place of business in the district aforesaid, a citizen of 
the State of Florida; and against the Gulf Ste: umship Company, a 
corporation created by the laws of the State of F lorida, a citizen 
of the State of Florida, having its principal place of business 
in said district; and against Lawrence P. Bayne, and Henry 
J. Rogers, citizens of the State of gir York, merchants and co- 
partners, doing business in the city of New York under the name 
and firm of L. P. Bayne and Company; The Western Division 
of the Western North Carolina Railroad Company, a corporation 
reated by and existing under the laws of the State of North Caro- 
lina, a citizen of the State of North Carolina, and J. L. Henry, A. 
W. Woodfin, W. P. Weleh, W. G. Candler, and W. W. Rollins, com- 
missioners of the Western Division of the Western North Carolina 
Railroad Company, who are citizens of the State of North Carolina. 
And thereupon your orator complains and says: 
That on the 15th day of November, A. D. 1872, your orator filed 
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in said court his original bill of complaint against the said 
997 defendants (except the said Lawrence P. Bayne and Henry 

J. Rogers and the other defendants last above named), to 
which bill this isan amendment, and in which your orator sets forth, 
among other things, that at the time of the recovery of the Judgment 
by the complainant against the said Littlefield in the said_ bill 
mentioned he, the said Littlefield, was, and still is, the owner or 
claimant of a large amount of capital stock in the corporations 
chartered by and existing under the laws of and in the State of 
Florida, known as the Jacksonville, Pensacola and Mobile Railroad 
Company and the Florida Central Railroad Company, and of bonds 
called first-mortgage bonds of the Pensacola and Georgia Railroad 
Company and cf the Tallahassee Railroad Company. 

That the defendant, Milton 8. Littlefield, has not any property 
that can be found other than the stocks and bonds aforesaid out of 
which the execution issued on the judgment aforesaid can be sat- 
isfied in whole or in pari, and that unless the said property can be 
reached and applied to the payment of said judgment it must _re- 
main wholly unpaid. 

Your orator now further shows, by way of an amendment, 
998 and on information and _ belief, that the defendants, The 
Western Division of the Western North Carolina Railroad 
Company, and J, L. Henry, A. W. Woodfin, W. P. Welch, W. G. 
Candler, and W. W. Rollins, commissioners of the Western Division 
of the Western North Carolina Ratlroad Company, or some of them, 
claim some interest in or right to the said bonds, or some of them, 
or to the custody or contro! thereof, or of some portion thereof, which 
claim or pretence your orator denies, and hereby calls on said last- 
named defendants to set forth in detail and fully substantiate if any 
such claim rightfully exists. 

And your orator, submitting this his further amendment to his bill, 
prays as he has heretofore prayed therein, and prays also and further 
that the said The Western Division of the Western North Caro- 
lina Railroad Company and the said J. L. Henry, A. W. Woodfin, 
W. P. Welch, W. G. Candler, and W. W. Rollins, commissioners of 
tae Western Division of the Western North Carolina Railroad Com- 
pany, may be made parties defendant to the said bill, and be re- 
quired to set forth fully and particularly the claim or pretence that 

they, or any of them, assert as above stated. 
999 Your orator further prays that a writ of subpena may 

issue, directed to the said defendants, The Western Division of 
the Western North Carolina Railroad Company, J. L. Henry, N. W. 
Woodfin, W. P. Welch, W. G. Chandler, and W. W. Rollins, com- 
missioners of the Western Division of the Western North Carolina 
Railroad Company, or that the court make make an order directing 
that such defendants to appear, plead, answer, or demur to the 
premises at a day to be designated, and to stand to and perform such 
further orders and decrees therein as may be proper. 

And your orator will ever pray, €e. 


E. M. L°ENGLE, 
Complainant’s Solicitor. 
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1000 In the Circuit Court of the United States, Northern District 
of Florida. 


Joun H. MItier vs. M.S. LirrveFiecp ef al. 


The plaintiff’s attorney objects to the issuing of a commission in 
behalf of defendant, Edward Houstoun, because a decree pro con- 
fesso has been entered in the cause as against said Houstoun, which 
decree still stands, and because the interrogatories to the witnesses 
Forley, Maddock, Claghorn, Hurter, and Houstoun are upon imma- 
terial and irrelevant matters, and because they are otherwise excep- 
tionable and illegal, the plaintiff’s attorney objects and excepts to 
said interrogatories. 

Oct. 6th, 1878. 

E. M. L’ENGLE, 
Att’y for Compl’ts. 


1001 In the United States Circuit Court, Fifth Circuit, Northern 
District of Florida. Dec. Term, 1873. In Equity. 


JOHN H. MILLER 
; US. 

Mitton 8S. LitrLeEFIELD, AARON BARNETT, MARIANO D. Papy, THE 
Jacksonville, Pensacola and Mobile Railroad Company, The Flor- 
ida Central Railroad Company, The Gulf Steamship Company, 
and others. | 


This cause came on to be heard at this term and was argued by 
counsel, and thereupon, — consideration thereof, it was ordered, ad- 
judged, and decreed as follows: 

That the bill is dismissed as to the defendant Edward Houstoun. 

That the decrees pro confesso heretofore entered against the other 
defendants are made absolute. 

That the trust created by the deed of Milton S. Littlefield to Aaron 
Barnett for the benefit or protection of the Gulf Steamship Company 
is vacated and set aside. 

That the trust set up by the answers of Mariano D. Papy for the 

benefit or protection of Edward Houstoun is sustained. 
1002 That the bonds and capital stock of the Railroad Com- 

panies mentioned in the bill of complaint, which are the 
property of Milton 8S. Littlefield, or in which he may be beneficially 
interested, and such other property effects and credits of said Little- 
field as may be discovered, or so much of such bonds, stocks, and 
other property as may be necessary to carry this decree into effect, 
be sold under the direction of the master hereinafter appointed and 
the proceeds applied first tu the payment of the costs and disburse- 
ments of these proceedings, and afterwards to the payment of the 
executions which may be proved before the master herein provided 
for, according to their priorities. 

That it be referred to Charles H. Summers, who, for the purpose 
of this decree, is hereby appointed a master in this court to inquire 
into and take an account of the debts of Milton S. Littlefield, which 
are in execution, and to state their respective priorities. And the 
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said master shall cause advertisement to be made for such execution 
creditors to come before him and prove their respective demands 
within atime to be therein limited, and they shall in default thereof 
be.excluded from the benefit of this decree. And such creditors not 

parties to this suit as shall come in before the master to prove 
1003 their demands shall, before he shall be allowed to claim such 

debts, contribute to the complainant their proportion of the 
expenses of this suit to be settled by the master. 

That upon the said inquiry each execution creditor shall have the 
right to oppose the allowance of any other execution and to be heard 
upon the priority to be assigned to each. 

And the master’s decisions shall be final, unless exceptions thereto 
be taken and filed according to the rules. 

That it also be referred to said master to inquire into and report 
a proper allowance to be made to Mariano D. Papy as compensation 
for his services as trustee under the trust set up in his answer. 

That upon payment to said Papy of the compensation allowed 
him, and when the said bonds and stocks can be relieved from the 
operation of said trust without danger to said Houstoun from the 
suits mentioned in said trust, the said bonds and stocks shall be 
transferred and delivered to the person or persons who may at the 

sale herein ordered become the purchaser or purchasers thereof. 
1004 That the master shall take an account of the bonds, stocks, 

and other property belonging to said Milton S. Littlefield, or 
in which he may be interested, and except as herein otherwise pro- 
vided, the actual possession of such bonds, stocks, and other prop- 
erty, and all biils of sale, certificates, deeds, and other evidence of 
title shall be delivered to said master for the purpose of this decree. 
And that said M.S. Littlefield and other defendants, with the excep- 
tion already stated, make and deliver to him all necessary deeds and 
transfers and assignments thereof. 

And the said master is authorized to require the production of 
books and papers in the custody of any party hereto, and to examine 
witnesses In the prosecution of his duties under this decree. 

That the sale hereby ordered shall be made in the manner pre- 
scribed by law, and the property shall be sold in such parcels as may 
be most advantageous, and may be continued from time to time till 
comnpleted. The execution creditors and their attorneys may bid at 
such sale and have their bids credited with the amounts of the exe- 

cutions held by them, due regard being had to the respective 
1005 priorities of the severai executions and to the right of other 

execution creditors having superior or equal liens to be paid 
their shares of the amounts of the purchase-money. But the amount 
of the costs and disbursements and expenses of these proceedings shall 
be paid in money. And the master will deliver to the purchasers 
respectively, except as hertin otherwise provided, the bonds, stocks, 
and other property purchased and the evidences of title thereto. 

That the Jacksonville, Pensacola and Mobile Railroad Company 
and the Florida Central Railroad Company and the officers, agents, 
and attorneys of said corporations shall make the necessary transfers 
and entries in the books of said companies, respectively, and do all 
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other acts necessary to be done, and which they can do to perfect the 
titles and the evidences thereof of the said master and of the pur- 
chasers at said sale to said stocks and bonds, and shall let the ae 
master and purchasers into the full enjoyment thereof. 


Dec. 2, 1873. 
W. B. WOODS, Judge. 


1006 Extracts from the Minutes of the U. S. Cireuit Court, 5th Cir- 
cuit, Northern District of Florida. 
JOHN H. MILLER 
- Chancery. 


Mitton S. LitrLerietp, AARON BARNETT, EDWARD 
Hovustoun, S. W. Hopkins & Co., e¢ al. 


On motion of Edward M. L’Engle, complainant’s solicitor, it is 
ordered that Charles H. Summers be, and he is hereby, appointed 
specially master in this cause, and examiner to take testimony 
therein, dated April 14th, 1873. 


JoHN H. MILLER 
vs. In Chancery. 
Mivron S. LirtrLEFIE LD et al. 


Dismissed as to Edward Houstoun, answer of M. D. Papy con- 
firmed, and decree absolute as to other defendants, dated Dec. 2d, 
1873. ae 


1007 In the United States Cireuit Court, Fifth Cireuit Northern 
District of Florida. 


JOHN H. MILLER 
v8. | 
Mitton S. LITTLEFIELD, THE JACKSONVILLE, PENSACOLA and Mo- 
bile Railroad Company, The Florida Central Railroad Company, 
Lawrence P. Bayne & Company, 8S. W. Hopkins & Co., Edward 
Houstoun, Aaron Barnett, and others. 


Now on this day comes E. M. L’Engle, solicitor for the complain- 
ant, and moves for a decree pro confesso against Lawrence P. Bayne 
& Company, and against Aaron Barnett, and against Edward Hous- 
toun, and against Sidney W. Hopkins, L. Lewis Spring, Charles 
Fouke, Frank H. Collins, and Robert J. Carpenter, merchants and 
copartners, doing business under the name of 8. W. Hopkins & Com- 
pany. Whereupon it appearing that subpcena was duly served in 
said cause on Henry J. Rogers (a member of the firm of L. P. Bayne 
& Co.), at Tallahassee, Florida, on the 19th day of February, 1873; 
and it appearing that on the — day of February, 1873, the said 

court made an order that the defendants, Aaron Barnett, 
1008 Edward Houstoun, Sidney W. Hopkins, L. Lewis Spring, 
Charles Fouke, Frank H. Collis, and Robert J. Carpenter 
(the last five persons composing the firm of S. W. Hopkins & Co.), 
who are not inhabitants of said district nor found within it, and 
who have not voluntarily appeared, do appear, plead, answer, or de- 
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mur to the complainant’s bill by the first Monday, being the second 
day of June, 1873, and that personal service of the said order be 
made on the said Edward Houstoun and Aaron Barnett, and on one 
or more of the said persons who constitute the said firm of S. W. 
Hopkins & Company, and that such service be proved by affidavits 
of the persons making the services respectively ; and it appearing 
that the said order was duly served upon Edward Houstoun at his 
residence in Chatham county, State of Georgia, on the 22nd day of 
March, 1873, by C. P. Freeman, U. 5S. deputy marshal for the so. dist. 
of Georgia, as appears by the return of service and the affidavit 

_ thereto of the said Freeman; and it appearing that the said 
1009 order was duly served on the 25th day of March, 1873, upon 

S. W. Hopkins & Co., at the city, county, and State of New 
York, and on the same day upon Aaron Barnett, at the same city, 
county, and State, as is shown by the return of service and the afti- 
davit in proof thereof made by W. D. Woodall, who served the said 
order on the said Hoplidea and Barnett; and it further appearing 
that the said Aaron Barnett has not, and that S. W. Hopkins & Co. 
has not, and that no member of said firm has filed any plea, answer 
or demurrer to the complainant’s bill, and that none of said last- 
mentioned parties has appeared; and it further appearing that the 
said Edward Houstoun has not demurred or answered the said bill, 
but that on the 3rd day of- April, 1873, he appeared and filed a plea 
to the jurisdiction of the court, because he, the said Houstoun, was 
at the time of the filing of the said bill, and from thence continued 
tc be not a citizen of the State of I lorida, but a citizen and resident 

of the State of Georgia, and for no other cause; and it appear- 
1010 ing that said suit is one in equity, commenced in this court 

to enforce an equitable claim and hen against property 
within said district, and that said order for service on the said Ed- 
ward Houstoun was made by virtue of the 138 section of the act of 
Congress approved June Ist, 1872, entitled an act to further the 
administration of justice; and it appearing that che plea filed by the 
said Edward Houstoun js irregular, illegal, and void : 

It is therefore ordered that a decree pro confesso be entered against 
the said defendants, and each of them, and that the allegations of 
the said bill be taken as confessed by and against the said Aaron 
Barnett, L. P. Bayne and Company, 8. W. Hopkins and Company, 
and Edward Houstoun. 

Monday, June 2nd, 1873. 

2 M. L°ENGLE, 
Compl't’s Solicitor. 


ie 


Recorded in “chancery rule & order beok,” page —. 


ta 


sis oe ae ORME rr ree oe Se 
Hy on ners 3 ee 5 Re > Pons: i 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, &¢C.,ET AL. 341 


1011 In the Cireuit Court of the United States, Fifth Circuit, 
Northern District of Florida. In Equity. 


The answer of George F. Drew, Governor of the State of Florida; 
Walter Gwynn, Treasurer of said State ; Columbus Drew, Comp- 
troller of said State; Hugh A. Conley, Commissioner of Lands and 
Immigration of said State, and George P. Raney, Attorney Gen- 
eral of said State, who are Trustees of the Internal Improvement 
Fund of Florida, to the bill of complaint filed in the above-stated 
court by J. Fred. Schutte, Jan Prins, Adrianus Prins, and others, 
who are aliens and subjects of the King of the Netherlands, sueing 
in their own behalf.and in behalf of other persons having like 
claims who may come in and be made parties and contribute to 
the expenses, against The Western Division of the Western North 
Carolina Railroad Company, The Jacksonville, Pensacola and 
Mobile Railroad Company, said Trustees of the Internal Improve- 
ment Fund, e als. 


1012 These defendents, now and at all times hereafter saving and 
reserving unto themselves all benefit and advantage of excep- 

tion which can or may be had or taken to the many errors, uncer- 
tainties, and other imperfections in said complain-ts’ said bill of 
complaint contained, for answer thereunto, or unto so much or such 
parts thereof as these defendants are advised is material or neces- 
sary for them to make answer unto, these defendants, answering, say: 
That on the 20th day of March, A. D. 1869, the Trustees of the 
Internal Improvement Fund of Florida sold at public auction the 
Pensacola and Georgia Railroad, including the road-bed, iron, equip- 
ments, workshops, depots, and franchises, and all its property of every 


_ kind, and the Tallahassee Railroad, including the road-bed, iron, 


equipments, workshops, depots, and franchises, and all its property 
of every kind, they acting under and making said sales under the 
provisions of the act of the General Asseinbly of the said State, ap- 
prov ed January 6, — D. 1855, referred to in the first paragraph of 

complain- ts’ bill of complaint; which act will hereafter be 
1013 designated as the “ Internal Improvement Act,” and that such 

sale was made because of non-compliance w ith the provisions 
of said act; but these defendants deny that any property but that in 
this paragraph above stated was sold by said Trustees of the Internal 
Improvement Fund. 

That the sum or amount for which said Pensacola and Georgia 
Railroad and its property was sold was one million two hundred and 
twenty thousand dollars,and the sum or amount for which the said 
Tallahassee Railroad and its property was sold was one hundred and 
ni-ty-five thousand dollars. 

Those defendents admit that the said sum for which the said Pen- 
sacola and Georgia Railroad and its properties was sold exce-ded the 
total amount of the principal of all the bonds then outstanding which 
the Pensacola and Geo-gia Railroad C ompany issued under the pro- 
visions of said “Internal Improvement Act;” but these defendents 
say that the said sum or amount for which the Tallahassee Railroad 
and its properties sold did not equal the amount of the principal of 
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all the bonds then outstanding which the said Tallahassee 
1014 Railroad Company had issued under the provisions of the 
i) 


said “Internal Improvement Act;” nor did it equal more 
that ninety-five per cent. of the amount of the principal of said out- 


standing bonds, if it equaled that amount of per cent. thereof; and. 


these defendents deny each and every allegation in the bill of com- 
plaint to the contrary of this allegation. 

These defendents say that said outstanding Pensacola and Georgia 
Railroad bonds were, before and at the-time of such sale, the first 
lien upon said Pensacola and Georgia Railroad, its road-bed, iron, 
ivon, equipments, workshops, depots, and franchises and all its prop- 
erty of every kind; and the said outstanding Tallahassee Railroad 
bonds were, before and at the time of such sale, the first hen upon 
the said Tallahassee Railroad, its road-bed, iron, equipments, work- 
shops, depots, franchises, and all its property of every kind. 

These defendants further say that IF. Dibble and associates, who 
consisted of Franklin Diivle, Calvin B. Dibble, Alonzo Huling, 

John L. Requa, Edward M. Cheney, and others, as they — 
1015 informed and believe were the highest bidders for said roads 
and property at said sale, they bidding the amounts afore- 
said and the same being knocked of- — them at the prices or sums 
aforesaid ; but these defendents deny that the said Dibble and asso- 
ciates, or any one else, has paid the purchase-money for said roads 
and property, or for either of them. These defendents say they are 
informed and believe and thereupon allege the terms of the sale of 
said railroads, their franchise, and properties aforesaid was cash ; 
that possession of the same, which was then held by the then Trus- 
tees of the Internal Improvement Fund, and deed of convevance of 
the same were not to be delivered untild the purchase-money should 
be paid; and that the said purchasers of said roads paid, or caused 
or procured to be paid on account of their said purchase, only about 
nine hundred and sixty thousand dollars, which sum was paid in 
first mortgage bonds of the said Pensacola and Georgia and Talla- 
hassee. Railroad Companies which had been issued under the pro- 
vision of said “internal improvement act,” to wit, bonds of 
1016 the Pensacola and Georgia Railroad Company to the amount 
of ght hundred and fifty-three thousand and seven hundred 
dollars which were received at ninety-five cents on the dollar; and 
these defendents say that no other or different payments have ever 
been made on said purcheses, and they, deny each and ever- allega- 
tion to the contrary made in complainant’s bill. 

These defendents, further answering, say they are informed and 
believe, and they thereupon allege that after the bidding at said sale 
was over no cash payment was in fact required by the then Trustees 
of the Internal Improvement Fund from the purchasers; that was 
on account of the alledged and pretended inconvenience of paving 
over — receiving so large an amount of money at that immediate 
time, and payment was thereupon deferred untill such time as the 
trustees should demand it, and the possession of the railroad and 
properties so sold was delivered to one Robert Walker, who was in- 
structed by the said trustees to hold the same, as their agents, untill 
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payment of the purchase-money should be completed and title deeds 
delivered to the purchasers. 
1017 These defendants further say they are informed and _ be- 
lieve, and they thereupon allege, that after the sales were 
made, as aforesaid, and before any payment had been made by the 
sald George W. Swepson, who was the holder of all the ‘first mort- 
gage Pensacola and Georgia and Tallahassee railroad bonds paid 
on such purchase aforesaid, and if not all of them, nearly all of 
them, entered into negotiations with the said Franklin Dibble and 
associates, and the result of these negotiations was that the said 
Swepson agreed to become one of said association of purchasers, to 
to turn over to them, or said association, the said bonds held by him, 
to be used in making payment on the purchase price bid for said 
railroads; that on the twenty-second day of March, A. D. 1869, the 
said Swepson and said Dibble and his associates, and Almon R. 
Meek, the then Attorney General of Florida, the said Meek being 
one of said Trustees, held a conference in the City of Jacksonville, 
Florida, in relation to the payment of the purchase-money, or bids, 
for said railroad and properties, and the delivery thereof, and 
1018 of the titles thereto, to the purchasers; that at said confer- 
ence, as these defendants are informed and _ believe, it was, 
among other things, resolved and determined by said Dibble and 
associates, as follows: 

That Swepson should receive the amount actually paid out by 
him for bonds, and in addition thereto the sum of one hundred 
and fifty thousand dollars, and such other amount as might be nee- 
essary for the purchase of outstanding bonds, said amounts to be 
realized from the sale of bonds to be placed for that purpose in the 
hands of Swepson and Calvin B. Dibble, and should alone receive 
one-third of the stock as his proprietary interest in the roads; that 
Swepson should turn over to C. B Dibble the bonds than in his 
hands, amounting to about nine hundred thousand dollars, for the 
purpose of paying the same over to the Trustees, and should furnish 
funds for the purchase of outstanding bonds as they might be ob- 
tained. 

These defendants further say they are informed and believe, and 
thereupon allege, that after these arragements and agreements had 

been thus perfected between the said Dibble and associates 
1019 and the — Swepson, it was announced tothe Board of Trustees 

of the Inter-al Improvement Fund of Florida by the said 
Meek, the following language substantially : 


“To the Board of Trustees of the Internal Improvement Fund of 
Florida: 


“GENTLEMEN: By an understanding between the members, I pro- 
ceeded on Monday last to Tallahassee with the purchasers of the 
Pensacola and Georgia and Tallahassee railroads, F. Dibble for him- 
self and his associates, to say that an arrangement has been by them 
made with George W. Swepson, who owns over a million of dollars 
of bonds of the said roads, by which, for them, he agrees to turn 
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over to the Internal Improvement Fund of this State all of his said 
bonds. Of said agreement I am personally cognizant. 

“The said purchasers further request me to ask the trustees to 
execute to them, or to Mr. IF. Dibble for his associates, a deed of 
conveyance of said road. 

“They further ask that this board authorize one of its 

1020 members to proceed, as soon as deed is executed, with the 

same to New York city, agreeing, upon their part, upon 

presentation of said deed in New York city they will settle with 

such member for the full amount or balance of purchase price of 
said roads, as by them at sale on Saturday, 20th of Mareh, 1869.” 

These defendents further say that that the then Trustees of the 
Internal Improvement Fund aforesaid did, on the 29th of March, 
A. D. 1869, at the same meeting at which said report of the said 
Meek, then Attorney General of said State, was made and received, 
adopt a resolution requesting and directing the said Attorney Gen- 
eral to prepare a deed oi conveyance of the said Pensacola and 
Georgia and Tallahassee railroads to the purchasers, and to submit 
the same, when prepared, to the consideration of the board, which 
resolution directed that when such conveyance should receive the 
approbation of said board and be executed by them, the Attorney 

General and Comptroller should be appointed special agents 
1021 of the board to proceed with such deed to the city of New 

York, there to consum-ate the purchase and sale of the roads; 
and when they should have received the amount payable by the 
purchasers, that they deliver to the said purchasers such deed of 
conveyance, a copy of which resolution is hereto annexed, marked 
“Band prayed to be taken as a part hereof; that afterwards, on 
the 7th day of April, A. D. 1869, a resolution was adopted by said 
board directing that the deeds prepared by the Attorney General be 
executed by the members of the board, a copy of which is hereto 
annexed, marked “ C,” and prayed to be taken as a part hereof ; and 
afterwards, and on the next day, as the defendents are informed and 
believe, said deeds were executed, a copy of each of which is hereto 
annexed, marked “ D,” and prayed to be taken as a part hereof; 
that on the said last-named day a resolution was adopted by said 
board appointing Calvin B. Dibble (who was the brother of said F. 
Dibble) and said George W. Swepson, confidential agents of said 

Board of Trustees, with authority in each to take up the out- 
1022 standing first mortgage bonds of the said railroad companys and 

directing the Attorney General and Comptroller to turn over 
to said C. B. Dibble and Swepson or either of them all moneys that 
might be received by them for said trustees for said roads, a copy of 
which resolution is hereto annexed, m- “ EK,” and prayed to be taken 
as a part hereof. 

The defendents are informed and_ believe, and so allege, that said 
Comptroller Robert H. Gamble and Attorney General Almon R. 
Meek thereupon proceeded to the city of New York and there de- 
livered the title deeds aforesaid for said railroads and properties to- 
said Swepson, representing the purchasers upon delivery by said 
Swepson to them of first-mortgage bonds of the Pensacola and 
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Georgia Railroad Company to the amount of $806,600, and of the 
Tallahassee Railroad Company to the amount of $153,700, the Pen- 
sacola and Georgia Railroad Company’s bonds being received a- 
par and the others at between ninety-four and ninety-five cents on 
the dollar; that beyond these bonds the said Gamble and Meek re- 
ceived nothing excepta check or draftdraw- by said Cavin B. Dibbleon 
Dibble & Worth & Co., of New York, a firm or partnership of which 
said C. B. Dibble was then a member, and which firm is and 
1023 has long time been insolvent, and this check or order after 
its delivery was immediately, as defendents are informed and 
believe, delivered by said Meek to said Swepson in exchange for his 
receipts, said receipt acknowledging that said Swepson had received 
the sum of four hundred and seventy-two thousand and sixty-five 
dollars ($472,065), to be applied to the retirement of the outstand- 
ing bonds of the said Railroad Companies, no funds or cash passing 
between the parties, and no security being demanded of said Swep- 
son in the premises; and the defendents further say they are in- 
formed and believe, and they so alledge and charge, that the said 
check or order was immediately handed over by said Swepson to 
said Dibble, Worth & Co. without consideration ; and they are in- 
formed and believe and charge that, while these negotiations were 
pending in New York, the said Almon B. Meek, who was the legal 
advisor of said Board of Trustees, and was relied upon as the legal 
advisor of said board and said Gamble, as a member of said 
board, and took the principal charge and management of 
1024 said business of the settlement for and receiving the payment 
of the balance of said purchase-money received from, and 
was paid by, said Swepson, and for his, said Meeks’, own benefit, 
the sum of five thousand dollars, or other large sum of money. 
And, further answering, these defendents say they are informed 
and believe, and so allege, that*immediately after they had received 
said check or order, they reported and represented to the Trustees 


of the Internal Improvement Fund of Florida, or their agent afore- 


said, that the purchase-money had been fully paid, the said Robert 
Walker, agent aforesaid, under the direction of the trustees, and 
upon their representing to him that said purchase-money had been 
paid, delivered said railroads and properties to said Dibble and as- 
sociates ; and that after the said transaction- in New York were 
over, and said railroads and properties had — delivered, and said 
Meek and Gamble had returned to Florida, they reported to the 
Board of Trustees in writing aforesaid that they had performed the 
duties devolving upon them to the resolution of March 29th, 
1025 <A. D. 1869, aforesaid, and that they received the Pensacola 
and Georgia and Tallahassee Railroad bonds aforesaid at the 
rate and value aforesaid, and that the differance between the sum 
represented by these bonds and the sum bid for said bonds was 
turned over by them as required by the resolution of the board to 
George W. Swepson, as confidential agent of said board; to take up 
the outstanding bonds of said coupons, they, in said report, repre- 
senting that they had turned over to the treasurer of said board the 
44—155 
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receipt of Swepson for $472,065, a copy of which report is hereto 
annexed marked “ F,” and prayed to be taken as a part hereof. 

And these defendents further say that they are informed and be- 
lieve, and therefore charge and aver, that such check or order never 
was or has been paid, and never was intended to be paid, and that 
such pretended payment of the balance of said purchase-money 
over and above the sum paid in Pensacola and Georgia and Talla- 

hassee Railroad bonds was a sham. payment, and a_ precon- 
1026 certed fraud and scheme devised and entered into between said 

Dibble and associates and said Swepson, without authority of 
said trustees, to acquire possession of said railroad property without 
payment of the purchase-money, and to cheat and defraud the 
Trustees of the Internal Improvement Fund, and all persons bene- 
ficiaily interested in the payment of said purchase-money, and that 
the said Meek assented to and favored and aided said fraud and 
scheme. 

And these defendents cherge that it never was intended by the 
said Calvin B. or Franklin Dibble or Swepson, or any of their asso- 
ciates, who had any part in making or getting up of said check, 
that the same should be paid. 

And these defendents, further answering, say that they are in- 
formed, and they belieye and allege, that it is not true that any 
balance of said purchase-money of said roads over and above said 
Pensacola and Georgia and Tallahassee Railroad bonds was placed 

by said trustees in the — of said Swepson, as agent of said 
1027 trustees, or otherwise, with directions to purchase and de- 

liver to them for cancellation the outstanding of’ said bonds 
of said companies which were entitled to payment out of said fund, 
or with any directions at all; but they charge that to such balance 
was placed in hands at ali. | | 

These detendents, further answering, say that they have no know]l- 
edge, nor have they sufficient information, to enable them to say or 
determine whether the said Swepson was a man in good credit, as 
charged in the bill of complaint, or reputed to be worth at least a 
half a million of dollars, or that he had that amount in Florida; 
and these defendents deny each and all the allegations in complain- 
ant’s bill to the above effect, and pray that complainant may be 
held to strict proof of all and singular their allegations to such effeet. 

And these defendents, further answering, say they are informed 
and believe and allege that the said Almon R. Meek, in the matter 

of receiving said draft or order, and delivering said deed and 
1028 consum-ating said pretended payment and advising the trus- 

tees that said purchase-money had been paid, did not in good 
faith, nor in the scope of his authority, but that he act- in corrupt 
and fraudulent faithlessness to a high trust, and lent himself know- 
ingly and corruptly to a scheme to defraud and cheat the Trustees 
of the Internal Improvement Fund and all persons interested in the 
purchase-money of said railroads, and to enable said F. Dibble and 
associates to get possession of said railroads and property without 
paying for the same; and these defendents say that he and the said 
Gamble did not act within the scope of their power in delivering 
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the said deeds (although said Gamble believed the- was acting within 
the scope thereof), but delivered the same without authority to do 
so, and under circumstances in which their authority did not per- 
mit them to deliver them; that they were to deliver them only 
upon being paid the purchase-money for said roads and property, 

which has never been paid to them or to the Trustees of the 
1029 Internal Improvement Fund aforesaid, or any one for said 

trustees, or either of them; and these defendants further say 
that the Trustees of the Internal Improvement Fund did not act 
within the scope of their power or authority in delivering said rail- 
road to said Dibble and associates, though said delivery was made 
upon representation from said Meek and Gamble, or one of them, 
that the purchase-money had been paid as aforesaid. 

Further answering, these defendnets say they are informed and be- 
lieve, and thereupon allege, that after the title deeds had beed delivered, 
as aforesaid, the said Franklin Dibble, on behalf of himself and his 
associates, executed and delivered to the said Swepson a certain deed 
of conveyance, to which, after reciting that the said Swepson had 
paid the Trustees of the Internal Improvement Fund aforesaid for 
and on account of the said purchase of said Dibble and associates’ 
bonds of the said railroad companies, amounting on their face to nine 

hundred and sixty thousand and three hundred dollars, 
1030 and the sum of four hundred and seventy thousand and 

sixty-five dollars ($472,065.00), the full amount due to said 
trustees for said railroads, conveyed to said Swepson all the property 
of whatever name, nature, and description conveyed to said F. Dibble 
and associates by said trustees, to hold the same in trust for the pur- 
pose of enabling the said Swepson to convey the same to an incor- 
poration, to consist of said F. Dibble and his associates, as soon as 
the same should be created by legislative authority, and also for the 
purpose of securing said Swepson to the advances made, as aforesaid, 
until such time as the incorporation should be created and should 
issue and place, in accordance with an agreement of March 26th, 
then last therein referred to, its bond to an amount sufficient to re- 
imburse said Swepson for all advances made to him, including said 
sum of fo-r hundred and seventy-two thousand and sixty dollars; all 
of which will more fully appear by reference to a copy of said deed 

of conveyance, which is hereto annexed, marked “G,” and 
1031 prayed to be taken as a part thereof, the same as is fully in- 

corporated herein. And these defendents charge, upon in- 
formation and belief, that the said deed of conveyance was drawn 
up by said Almon R. Meek, and its execution directed by him. 

These defendents, further answering, say that by virtue of an act 
of the Legislature of Florida, approved June 24th, A. D. 1869, being 
chapter 1718 of the Laws of Florida, the said Franklin Dibble and 
associates, their suecessors and assigns, were made and constituted a 
body corporate, under the name of “Tallahassee Railroad Company,” 
for the purpose of operating said railroads, to which they had ac- 
quired the title as aforesaid, and with~the right to enjoy all the 
powers, privileges, and franchises as were originally granted to said 
corporations (the Pensacola and Georgia and Tallahassee Railroad 
Companies) aforesaid. 
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These defendents, further answering, say that by an act of the 
Legislature of Florida, approved June 24th, 1869, being chap- 
1032 ter 1716 of the Laws of Florida, and act amendatory thereof, 
approved January 25th, 1870, being chapter 1731 of the Laws 
of Florida, said George W. Swepson, Milton S. Littlefield, J. P. San- 
derson, J. L. Requa, W. H. Hunt, their associates, successors, and 
assigns, were constituted the body corporate name- the Jacksonville, 
Pensacola and Mobile Railroad Company, mentioned in complain- 
ant’s bill, and were e-powered .by said acts to construct a railroad 
from Quincy, Florida, to the dividing line between the States of 
Florida and Alabama, in the direction of the city of Mobile, in Ala- 
bama, and these defendants pray the right and privilege to refer to 
said several acts of said Legislature, and that the same may be taken 
as a part of this answer the sume as if fully incorporated herein. 
These defendents further say that by and under the last-named 
acts of the Legislature of Florida the Jacksonville, Pensacola, and 
Mobile Railroad Company, and the Tallahassee Railroad Company, 
incorporated in the year 1869, were authorized to sioialilane 
1033 under the name of the Jacksonville, Pensacola, and Mobile 
Railroad Company, and that they did so consolidate under 
said last-named acts a short-time after the organization of said Jack- 
sonville, Pensacola, and Mobile Railroad Company, and by such con- 
solidation the said Jacksonville, Pensacola, and Mobile Railroad 
Company and management of said original Pensacola and Georgia 
and Tallahassee railroads and their properties, which have been 
sold, as aforesaid; and these defendents say they are informed and 
believe that [at] the time of such consolidation the stockholders of 
the said companies so consolidating had full knowledge and _ notice 
of the fraudulent manner in which the deed and possession of said 
railroads and properties so sold were acquired, without payment of 
the aforesaid balance of purchase-money, and that the same had not 
been paid; and these defendents adopt that part of complainant’s 
bill wary alleges that G. W. Swepson and M.S. Littlefield owned 
nearly all the stock of the Jacksonville, Pensacola, and Mobile 
10384 . Railroad Company,and admit thesame to be true; and these de- 
fendents say that they are informed and believe, and so allege, 
that the said Swepson and Littlefield, and other stockholders of the 
said Jacksonville, Pensacola, and Mobile Railroad Company, acquired 
their stock with full notice of the fraudulant — in which the posses- 
sion and deed of said Pensacola and Georgia and Tallahassee Rail- 
road property was acquired hy Dibble and associates without pay- 
ment of the aforesaid balance of purchase-money, and that the same 
was unpaid. | 
And these defendents, further answering, say that the bonds num- 
bered in the 6th paragraph of complainant’s biil were not, as they 
are informed and believe, issued to the Governor of Florida in ac- 
cordance with the laws incorporating the Jacksonville, Pensacola, 
and Mobile Railroad Company, as will be hereafter more fully 
shown. | : 
These defendents, further answering, say that the said four thou- 
sand bonds which were obtained from the Governor of Florida, Har- 
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rison Reed, by the said Jacksonville, Pensacola, and Mobile 
1035 Railroad Company, and purported to obligate the State of 

Florida, as stated in the bill of complaint, were issued under 
the provisions of the statutes of the State of Florida aforesaid, a 
proved June 24th, 1865, being chapter. 1716 of Laws of Fiorida, and 
January 28th, 1870, being chapter 1732 of Laws of Florida, and that 
the said statutes, and each of them, were, in so far as they pretended 
to authorize the issue of said bonds and the delivery thereof to the 
Jacksonville, Pensacola, [and] Mobile Railroad Company, and are 


void, and neither b-inging upon the State of Florida, nor do they 
create nor are they a lien or claim upon said railroad and properties, 
nor any: part of the same, nor do they entitle the holders thereof to 
any lien or claim upon the same. 

And these defendents, further answering, say that even if said 
statutes had not been unconstitutional, as aforesaid, the Governor of 
suid State would have been authorized to issue to said company 

State bonds only upon the conditions and. restriction stated | 
1036 in said act in exchange for bonds of said company which 

were a first mortgage upon the railroad, for which State bonds 
were delivered on all the property of said company, real and _ per- 
sonal, appertaining to that part of the line which it, at the time of 
the exchange, had or might thereafter acquire. 

And these defendents say they are informed and believe, and so 
allege, that the amount to which the said pretended bonds were 
issued were largely in excess of the amount which said acts of the 
Legislature last named authorized, even had the same been consti- 
tu-nal and valid. 

And these defendents further say thev are informed and believe, 
and thereupon allege, that at the time of the passage of said last- 
mentioned acts of the Legislature of Florida, and at the time the 
said pretended bonds were issued by the State of Florida or its Gov- 
ernor and obtained by the said company, the State of Florida, and 
the Legislature thereof, and the Governor thereof, and all the officers 
and agents of said State concerned in the issue of said pretended 

bonds, had full, notice of all the facts and circumstances afore- 
1037 said connected with and growing out of the sale of said Pen- 

sacola and Georgia and Tallahassee railroads and properties, 
and the delivery of the possession thereof and of the deed, and the 
non-payment of said balance of purchase-money and said sham and 
fraudulent check arrangement aforesaid, and that said balance of 
yurchase-money was still due and unpaid, and constituted a first 
lien upon said railroads and properties so sold, and they recognize 
and admit said lien to exist. 

These defendents further say that they are informed and believe, 
and allege, that the said act of June 24, 1869, as originally 
by said Legislature, contained a provision to the effect that no bonds 
of the said State should be delivered by the Governor to the presi- 
dent of said Jacksonville, Pensacola and Mobile Company untill the 
property (including said railroad and properties so sold) to be 
pledged to the State as security for payment of the railroad bonds 
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to be given in exchange for the State bonds should — free from 
the encumbrance of prior Heng; that is to say, untill the said 
1058 unpaid balance of purchase-money should have been paid up; 
that said act, after its passage and before it was filed in the 
office of the Secretary of State or approved by the Governor, was 
fraudulently altered and change- and said provision left or taken 
out of the same; that because of said fraudulent alteration of said 
act a suit in chancery was begun in the circuit court of the seeond 
judicial circuit of Florida, in Leon county, by George W. Scott and 
Joseph John Williams, then citizen- of said county, against Harri- 
son Reed, Governor of the State of Florida; Simon B. Conover, Treas- 
urer of said State; George W. Swepson, Milton 8S. Littlefield, John 
P. Sanderson, J.S. Requa, and Willlaam H. Jlunt, about the middle 
of July, A. D. 1869, to enjoin the Governor, Harrison Reed, from 
signing or causing to be signed the bonds authorized by said act; 
that said injunction was prayed and apphed for and based in the 
bill in said suit, not only upon the ground of fraud and_ forgery 
aforesaid, but also upon the ground that the Legislature in 
1039 passing said act contemplated the taking by the State, in ex- 
change for its own bonds and equal amount, bonds of the 
said Jacksonville, Pensacola and Mobile Railroad Company, which 
were or constituted a first Hen on said railroads and properties so 
sold, to secure the State against loss, and that inasmuch as a lien 
already existed upon the railroads and properties so sold, for and 
on account of the unpaid balance of purchase-money aforesaid, the 
said Jacksonville, Pensacola and Mobile Railroad [Company ] could 
not give a first lien on said railroad and properties to secure its 
bonds, as required by said act. | 

And these defendents further say that, after a hearing of an ap- 
plication for an injunction in said ease, the Hon. P. W. White, judge 
of the circuit court of said cireuit, sitting In chamber, did, on the 
l4th day of July, A. D. 1869, make an order, which was duly en- 
tered of record in said court, and still remains of full force and 
effect, enjoining and restraining the said Harrison Reed, Governor 

aforesaid, from issuing, signing, and sealing, and from caus- 
1040 ing to be issued, signed, —, any State bonds of the State of 

Florida under the provisions of said altered and pretended 
act of the Legislature of Florida, and from delivering and causing 
to be delivered any such bonds to the President of the Jacksonville, 
Pensacola and Mobile Railroad Company, or to any other person, 
and restraining the defendent, Conover, from countersigning or 
causing to be countersigned such bonds, and restraining the Presi- 
dent of the Jacksonville, Pensacola and Mobile Railroad Company 
from receiving any of said bonds, or, if received, from negotiating 
the same till the further order of said court, a copy of which is 
hereto annexed, marked “ H,” and prayed to be taken as a part 
hereof. 

And these defendents, further answering, say that the said act 
approved June 24, 1869, aforesaid, entitled “An aet to perfect the 
public work of the State,” was by the eighth section of said act, ap- 
proved January 28, A. D. 1870, notwithstanding said injunctional 
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order, made to be an act and law of the State of Florida, except in 
so far as it is qualified or effected by the last-named act. 

And these defendents allege and charge that the Legislature of 
Florida, at the date of the passage of the said act approved January 

28, 1870, had notice of the said injunction, order, and of the pro- 
ceedings and the record aforesaid in said case of George W. Scott 
and Joseph John Williams vs. Harrison Reed, Governor, e¢ al., and 

of thé claim and lien aforesaid of the Trustees of the of the 
1041 Internal Improvement Fund for said balance of purchase- 

money, and of the fact that the said balance of purchase- 
money had not been paid, and that the said Jacksonville, hesniaale 
and Mobile Railroad Company could not give or create in favor of 
the State of Florida or to indemnify her a first-mortgage len on 
said railroads and properties sold as aforesaid untill the said balance 
of purchase-money should be paid or the lien thereof otherwise 
legally cancelled and destroyed. 

"The defendents, further answering, charge and show that the said 
Legislature of the State of Florida never contemplated the issue of 
State bonds pretended to be authorized by said acts untill after the 
said balance of purchase-money should be paid and the lien for the 
same on said railroads and properties satisfied. They show that the 
State of Florida was herself a party to the contract out of which the 
right to make said sales of said railroads and properties sold on the 
20th of March, A. D. 1869, grew; that the Governor, Treasurer, and 

other officers of the State were appointed by the provisions of 
1042 the said “internal improvement act to administer the trusts 

of said laws, and have always been engaged in administering 
it, and that the State could not take a first mortgage on that prop- 
erty, which was already bound and under a lien for the balance due 
to said trust under a contract made under said internal improve- 
ment law. 

That under said acts of June, A. D. 1869,and January, A. D. 1870, 
the Governor was charged with the duty of signing and delivering 
the pretended State bonds authorized thereby, and receiving the 
company bonds to be given in exchange for the same, and the Treas- 
urer was charged with the duty of countersigning said State bonds, 
and the Governor who did sign and deliver said State bonds, and re- 
ceive in exchange therefor the said company bonds, and the Treas- 
urer who countersigned said State bonds were active Trustees of said 
Internal Improvement Fund from and before the sale of said rail- 

roads up to and long after the delivery and exchange of said 
1043 pretended State bonds for said company bonds mentioned in 

the bill of complaint, and knew when they signed and de- 
livered and countersigned said State bonds, and received said Rail- 
road Company bonds in exchange therefore, the balance of purchase- 
money remained unpaid. 
- These defendents, further answering, say they are informed and 
believe, and so allege, that on or about February 21, 1870, after the 
passage of said act of January, A. D. 1870, and before the issue of 
any bonds thereunder, an application was made directly to the Gov- 
ernor of Florida, Harrison Reed, by and on behalf of holders of 
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first-mortgage bonds of the said Pensacola and Georgia Railroad 
Company + and Tallahassee Railroad Company, issued under the pro- 
visions of said internal improvement law for the purpose of ascer- 
taining whether he intended to issue bonds of the State under the 
provision of said acts of June, 1869, and January, A. D. 1870, afore- 
said, until after the claim against the railroads and preperty sold as 

aforesaid for said balance of purchase-money had been paid ; 
1044 that such application was made in the shape of a letter: writ- 

ten bv T. W. Brevard, Jr., at Tallahassee, Florida, to said 
Governor Reed, a copy of which letter and the endorsement of said 
Reed thereon is hereto annexed, marked “ I,” and prayed to be taken 
asa part hereof; that in said letter the following propositions were 
advanced : 

That the original first-mortgage bonds of Pensacola and 
Georgia Railroad Company. and Tallahassee Railroad Company 
Which remain outstanding and unpaid encumbered the said prop- 
erty with a lien prior te all others then existing or that might be 
created ; and 

2nd. That there could be no property, no issue of first-mortgage 
bonds upon railroads and properties until/ the outstanding Pensacola 
and Georgia and Tallahassee Railroads bonds aforesaid should be 
paid at the pro rata valuation fixed by the sale and cancelled. 

And these defendents say that the said Governor Reed rephed to 
said application on or about the same day day, making substantially 

the following endorsement thereon, to wit: “I concur in the . 
1045 view of Col. Brevard, and shall issue no bonds under the new 

law until/ the lien upon the road is satisfied. Harrison Reed, 
Governor.” | 

And these defendents say that in issuing and delivering the said 
State bonds the said Harrison Reed perpetrated a fraud upon the 
State of Florida, the Trustees of the Internal Improvement Fund, the 
holders of the outst: anding Pensacola and Georgia and Tallahassee 
Railroads bonds, and upon every and all persons concerned in- said 
balance of purchase-money and said railroads. 

The defendents, further answering, say that they have no knowl- 
edge nor have they any information, except from the statements 
made in the bill of complaint, as to what or how many of the bonds 
obtained by the Jacksonville, Pensacola and Mobile Railroad Com- 
pany from the Governor of Florida were sent sent to England, nor 
as to What number were or had been sold in the city of London, or 
elsewhere, through an agent, or otherwise ; and defendents demand 

that complainants be held to strict proof of all and singular 
1046 the allegations as to the same in the bill of complaint. 

These defendents, however, say they are informed and be- 
lieve, and thereupon allege, that of the said State bonds so obtained: 
by the said Jacksonville, Pensacola and Mobile Railroad Company 
two hundred and twenty-four have been cancelled, two were lost be- 
fore being sold,and five hundred and seventy-six are deposited in a 
bank in London, England, the same being tied up in litigation, but 
they never have been sold by the Jacksonville, Pensacola and Mo- 
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bile Railroad Company, or its authority, and should be surrendered 
to the State of Florida. 

These defendents have no knowledge nor any information suffi- 
cient to enable them to form a belief as to what price the State 
bonds sold, as stated in the bill of complaint, sold for, nor as to any 
buyer afterward resold said bonds through banker in Amsterdam, 
Holland, or that bankers in Amsterdam offered them for sale to the 
public in Amsterdam, or in other parts of the Netherlands, or that 

said bonds were dealt in on the stock exchange in Amster- 
1047 dam as other public securities, or were in full reliance by all 

such purchasers upon representations which were made in re- 
spect thereto, nor as to what price said bonds bore so long as the in- 
terest was paid thereon ; and these defendents deny each and all the 
allegations made and stated in the ninth paragraph of complainant’s 
bill, and these defendants demand that the complainants be held to 
strict proof of all and singular the allegations in the bill of com- 
plaint upon the same subjects. 

These defendants, further answering, say that they have no knowl- 
edge nor have they any information sufficient to enable them to 
form a belief as to whether the said Jacksonville, Pensacola and Mo- 
bile Railroad Company, through its agents in London, or otherwise, 
represented to the people in England, Holland, Germany, and 
Krance, or In either of said countries, that said bonds were verita- 
ble and lawful obligations, or either, of the State of Florida, or that 
the interest thereon would be punctually paid by the State of 
Florida, or that there was provided by law of said State,.as a secu- 

rity for the payment of said bonds, a lien on the whole line of 
1048 railroad from Jacksonville west, or any part thereof, or that 

said line was represented to be owned by the said Jackson- 
ville, Pensacela and Mobile Railroad Company alone, or that the 
bankers in London repeated the same representations to the bankers 
in Amsterdam, or the latter to the public in the Netherlands, or to 
complainants, or to others, or any persons who purchased, sold, or 
who dealt in said bonds ; and these defendents deny all and singu- 
lar the allegation aforesaid in complainants’ bill, and demand that 
the said complainants be required to make strict proof of all and 
singular the same; and these defendents charge that there never 
has been and lien on said line of railroad as a security for the pay- 
ment of said bonds. 

These defendents, further answering, say they have no knowledge 
as to whether complainants are owners of large numbers, or any, of 
said pretended bonds, or of those stated in the eleventh ‘paragraph 

of complainant’ s bill; nor do they admit that they are such 

1049 owners, but deny the same, and demand that complainants 

~~ be required to produce and make full and strict proof of their 

ownership of any such pretended bonds, and that they are bona fide 
owner- for a valuable consideration, and without notice. 

These defendents have no knowledge, except from statements made 
in the bill, that interest had been paid at all on said bonds up to Jan- 

uary Ist, 1873, semi-annually; nor have they any knowledge nor 
any information sufficient to enable them to form a belief as to such 
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interest having been paid by a trust company in the city of New 
York, or that the Governor of Florida appointed such trust com- 
pany fiscal agents of said State, or that the Governor gave notice to 
the holders of such bonds of such appointment, or that it was repre- 
sented to the persons who dealt in said pretended bonds or to com- 
plain-ts that the money for the payment of said interest was provided 
by the State of Florida, or that, owing to such an occur-ance or such 
information, the belief that such bonds were lawfully issued 
1050. by the Governor of Florida was greatly strengthened, and 
full faith given to what may have been represented by said 
Jacksonville, | ensacola and Mobile Railroad Company as to the ex- 
tent of the line of railroads; and these defendents therefore deny 
each and all the allegations thereunto in said complainants’ bill, 
and particularly all the allegations in the last paragraph of the 
eleventh subdivision of said bill of complaint, and demand that the 
complainants be held to strict and full proof of the came. 

And these defendents, further answering, sav they are informed 
and believe, and thereupon allege, that the State of Florida never 
did in any manner pay or caused to be paid any Interest on any of 
said pretended bonds, or provide or furnish any money for the pay- 
ment of any such interest; nor has she represented or pretended or 
caused it to be represented that she had paid any such interest or 
provided or caused’ to be provided any money for the payment 
thereof. 

And these defendents say they are informed and believe 
1051 that the greater part of said interest was secured to be paid 
by an arrangement made as a part of the original sale of said 
pretend- bonds by the Jacksony ille, Pensacola and Mobile Railroad 
Company, by which an amount sufficient to pay the interest on such 
pretended bonds up to July 1st, 1872, was either retained by the pur- 
chasers out of the purchase-money or a sufficient amount of such 
purchase-money deposited for the purpose and so applied after- 
wards; and that the installment of interest for January, A. D. 1872, 
if it has been paid, was paid out of the proceeds of a sale of some of 
the said —— bonds consummatted in December, A. D. 1872, 
or January, A. D. 1875, or about that time; and the State of Flor- 
ida had no part or concern in the payment of said interest or pro- 
viding money therefor. 

The defendents, further answering, say they are informed and 
believe, and so allege, that the said “Francis Vose, M. K. Jessup & 
Co., and the other person named in the twelfth paragraph or sub- 

division of the complainants’ bill, and other persons beside- 
1052 them, are owners and holders of large and different amounts 

of outstanding and u-paid bonds of the Pensacola and Georgia 
and Tallahassee Railroad Companies, issued under the said internal 
improv ement act aforesaid, on which bond of the Tallahassee Rail- 
road Company the principal and large amounts of interest accruing 
prior to [and] since said sale of March 20th, 1869, are due and un- 
paid, and on which bonds of the Pensacola and Georgia Railroad 
Company large amounts of interest, accruing before and since said 

sale, are still due and unpaid. : 
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And these defendents further say that the said F. Dibble and 
associates did not, nor has any one for them, paid the full amount 
of purchase-money aforesaid, but the said balance of four hundred 


-and seventy-two thousand and sixty-five dollars, and interest thereon 


from the said 20th day of March, A. D. 1869, still remains due and 
unpaid; and these defendents have, as venders, a lien on said rail- 
roads and property so sold for the same, and the holders of 
1053 said bonds have demanded that the Trustees of the Internal 
Improvement Fund shall enforce it against said property so 
sold. : 

And these defendents say they are advised and informed and 
believe thatthe complainants have no paramount or other lien on said 
railroads or properties sold on the 20th day of March, nor are their 
pretended State bonds any lien on the same or any part thereof: 
and these defendents deny that they or their predecessors in said 
internal improvement fund trust ever instructed the said George W. 
Swepson with said balance of purchase-money or any part thereof. 

_ An- these defendents say that they [are] informed and believe and 
allege that there was no obligation of said Swepson accepted by the 
Trustees of the Internal Improvement Fund to purchase for them 
said outstanding bonds, except the aforesaid pretended receipt for 
said balance of purchase-money, which pretended receipt was, as was 
the pretended payment of said balance of purchase-money, a sham 
and a fraud; and these defendents deny that the complain- 
1054 ants are bona fide purchasers of any of said pretended State 
bonds, without actual notice of any wrong or fraud upon the 
part of the former Trustees of the Internal Improvement Fund of 
Florida, or of said Dibble and associates, or of said Swepson. 

And these defendents, further answering, say that if the com- 
plainants have any lien, or equity, or claim against said railroad 
or preperties sold, or any right to subject the same to the payment 
of their bonds, or any equity to payment out of said railroad and 
property, all of which they deny, and are advised and allege not to 
be true, it through the exchange made by the State of Florida with 
the said Jacksonville, Pensacola and Mobile Railroad Company of 
said pretended State bonds for bonds of the said Jacksonville, Pen- 
sacola and Mobile Railroad Company, under said chapters 1716 and 
1721 of the Laws of Florida, and a bona fide ownership of said pre- 
tended State bonds, and 1s subordinate to the lien and claim of the 
Trustees of the Internal Improvement Fund for said unpaid balance 

of purchase-money of which the State of Florida, and Dibble 
1055 and associates, and Tallahassee Railroad Company, and said 

Jacksonville, Pensacola and Mobile Railroad Company, and 
its president, Milton 8S. Littlefield, and the Governor, Treasurer, 
Comptroller, Attorney General, and the Surveyor General of said 
State, had notice at the time said exchange was made, which said 
State and the Jacksonville, Pensacola and Mobile Railroad Company, 
President, Governor, and other officers then had full notice of the 
said fraudulent acts, doings, and pretences as to the payment of said 
balance money, and delivery of tiie deeds for and possession of said 
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railroads, and defendents deny that complainants are such bona fide 
owners. 

And thes- defendents further say that the notice which the State 
of Florida, or the officers thereof, authorized or directed by said 
chapters 1716 and 1721 of the Laws of Florida to issue and ex- 
change bonds of said State for bonds of the said Jacksonville, Pen- 
sacola and Mobile Railroad Company, or other company, had of the 

frauds aforesaid, and the non-payment of said balance of pur- 
1056 chase-money, and of the fact that. large amounts of Pensa- 

cola and Georgia and Tallahassee bonds were outstanding and 
unpaid, and of the said lien for said balance of purchase-money, is 
binding upon and notice in law and equity to any, all holders and 
owners of the said pretended State bonds aforesaid; and that they 
are, by reason of notice to said State and officers, estopped and con- 
cluded from denying notice of such frauds and facets. 

And these detendents further say they are informed and_ believe, 
and thereupon allege, that on the 22nd day of June, A. D. 1870, be- 
fore any of said pretended State bonds had been sold by the Jack- 
sonville, Pensacola and Mobile Railroad Company, and long before 
thé complainants had become owners of the outstanding Pensacola 
and Georgia and Tallahassee Railroad bonds aforesaid, filed on be- 
half of themselves and others in the cireuit court of the United 
States, northern district of Florida, or Tallahassee, in said district, 
their bill in equity against -the Jacksonville, Pensacola and Mobile 

Railroad Company and the Trustees of the Internal Improve- 
1057 ment Fund, and, as these defendents believe, others in which 
all the facts and circumstances hereinbefore stated as to the 
sale of said railroads and properties, and as to said pretended pay- 
ment of said balance of purchase-money, and said fraudulent  re- 
ceipts and saidjllegal delivery and conveyance of said Railroad Com- 
pany, and as to the organization and incorporation of said Dibble 
and associates and the Jacksonville, Pensacola and Mobile Railroad 
Company, and the acquisition of said railroads and properties by 
said Tallahassee and Jacksonville, Pensacola and Mobile Railroad 
Companies, and as_ to the issue of said pretended State bonds and 
the notice of the State and its Governor and other ofticers aforesaid, 
and said Jacksonville, Pensacola and Mobile Railroad Company, 
Dibble and associates, and Tallahassee Railroad Company, of the 
non-payment of said purchase-money and of the fraudulent acts and 
pretences aforesaid were fully set up, and in which it was praved 
that the railroads and properties sold on the 20th of March, 1869, 
might be resold under the order or decree of said court for 

1058 the purpose of paying the said balance of purchase-money. 
These defendents are informed, and believe, that said suit 
was pending up to the 24th day of July, A. D. 1872, when Edward 
C. Anderson et als., holder- of some of said outstanding Pensacola and 
Georgia and Tallahassee Ra‘lroad bonds, filed in the United States 
circuit court, at Jacksonville, in said northern district of Florida, 
against the said Jacksonville, Pensacola and Mobile Railroad Com- 
pany, the Trustees of the Internal Improvement Fund, and others, a 
similar bill in equity, praying that said railroads and properties be 
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sold to pay the outstanding Pensacola and Georgia and Tallahassee 
Railroad bonds, whereupon the said former bill, as defendents are 
informed and believe, was dismissed; and defendents further say 
that in said last stated cause, on or about the 19th day of December, 
A. D. 1872, a final decree was made and entered against the Jack- 
sonville, Pensacola and, Mobile Railroad Company in favor of the 
complainants therein (the suit having been dismissed as to the 

Trustees of the Internal Improvement Fund) for the sale of 
1059 said railroads and properties, on account of the non-payment 

of said balance of purchase-money, and for the proceeds of 
sale to be applied to the payment of:the outstanding Pensacola and 
Georgia and Tallahassee Railroad bonds; and defendents say that 
the said suits and decree have been, from the commencement of the 
same, and still are, full notice to all the world of the paramount lien 
of said balance of purchase-money on said railroads and properties 
for the payment of the same. 

And defendents further say that the said deeree still remains in 
full force and effect, except that in a certain cause in.the Supreme 
Court of the United States wherein the State of Florida, sueing in 
its own behalf and behalf of the Trustees of the Internal Improve- 
ment Fund of Florida was compla-nant and Edward C. Anderson 
and others, the complainants in said decree rendered in the United 
States circuit court aforesaid, holders and owners of Pensacola and 
Georgia and Tallahassee Railroad Company bonds, and others, were 
defendents, the complainants in said United States circuit court 

decree were enjoined from selling, or procuring to be sold, 
1060 said railro-ds and property under or by virtue of said decree, 

or any decree supplementary thereto 11 the same cause, the 
United States Supreme Court decree providing that nothing therein 
shoulder hinder the right of said Anderson and others to demand 
and receive from the State of Florida, or the Trustees of the Internal 
Improvement Fund, out of the proceeds of said property, the princi- 
pal and interest of their Pensacola and Georgia and Tallahassee 


Railroad bonds which might — due, or as it might become due, or 


out of the sinking fund provided by said internal improvement 
fund, to be collected out of said roads, the principle of said bonds 
due and as might become due, or out of the internal improvement 
fund the interest on said bonds as the same might become due; 
and providing that it, the said United States Supreme Court decree, 
nould not effect the validity of said United States circuit court decree, 
except as above expressed; and these defendents pray full reference 
to the said decree of the United States Supreme Court, and the 
opinion and of the opinion of the court in said cause, as explaining 
fully the meaning and intent of said decree. 
1061 And these defendents further say that in the said cause in 
the United States Supreme Court, the same being a case of 
original jurisdiction, Gideon Maia Boissevain, Adrian Isaac Milders, 
Adrain Steop, Joseph Zadocks, and Dr. Nicholas Jacob Den Tex, de- 
fendents, and that they filed answers in said cause, and a copy 
of the judgment therein is filed herewith, marked “K,” and praved 
to be taken as a part hereof. 
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These defendents fu-theris: ay that in said cause referred to in the 
eighteenth, nineteenth, and twentieth paragraphs of complainants’ 
bill, the same having been commenced on the 20th of March, A. D. 
1872, in the circuit court, fourth circuit of Florida, for Duval county, 
and the State of Florida, and the Trustees of the Internal Improve- 
ment Fund being plaintiffs therein, the said trustees sueing to re- 
caver the balance of said purchase-money and interest, in which suit 
all the facts and circumstances of said fraudulent and pretended pay- 

ment of the said balance of purchase-money, and illegal de- 
1062 livery of the deeds for and the possession of said roads, and 

other matters and things aforesaid, are fully set forth, a judg- 
ment or decree was, on the 4th day of April, A. D. 1874, rendered 
and entered against the Jacksonville and Mobile Railroad Company 
in favor of the Board of Trustees of the Internal Improvement Fund 
for the balance of said purchase-money, the amount of the said judg- 
ment being $661,845.55, with costs and disbursements ; and in and 
by judgment which was rendered in the said suit in Duval circuit 
court, the same being an action commenced under the “ code of pro- 
cedure,” 1t was adjudge- that the aforesaid sum of money should be 
held and deeme d, as against the against the said Jacksonville, Pensa- 
cola and Mobile Railroad Company, and all persons or bodies cor- 
porate claiming by, or through, or under said company, a lien upon 
the real, personal, and nixed property owned by said company on 
the 20th day of March, A. D. 1872, the day of the commencement 
of this suit, and a hen upon all the railroads situate between Lake 

City, in Columbia county, and Quincey, in Gadsden county, 
1063 and the branches to St. Mark’s and Monticello, and upon the 

iron, road bed, and depots thereon, or connected therewith, 
from the 20th day of March, A. D. 1869; and defendants say said 
decree is still in full force and effect. 

These defendents, further answering, say that a regular record has, 
since the issuance of the Pensacola and Georgia and T allahassee 
Railroad bonds, been kept according to law in the office of the Comp- 
troller of said State of Florida, at the ¢ capital of said State, in the 
city of Tallahassee, which record indicates the number of bonds 
originally issued by said Pensacola and Georgia and Tallahassee 
Railroad Company, the number which has — paid or cancelled from 
time to time, and the number still outstanding, and that the same, 
at the time of the passage of said chapter 1,731 of the laws of Florida, 
and of the issuance of said pretended State bonds, showed, and has 
ever since shown, that the aforesaid outstanding Pensacola and 
Georgia and Tallahassee Railroad bonds were still outstanding ; and 

respondents say that the same was and is a public record, and 
1064 full notice to all the world that said bonds were and are still 
outstanding and unpaid. 

And_ these defendents, further answering, say they are informed 
_and believe, and so allege, that no advantage or precedence can 
be claimed by the complainants on account of the Trustees of the 
Internal Improvement Fund having failed to sue the said -Swepson 
on account of said receipt, or to recover of him an amount of 
money which he never received ; and the- further say, as they have 
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before stated, that the only obligation of said Swepson ever held by 
them was the receipt aforesaid ; and that he never received any of 
the said balance of purchase-money from said trustees, nor from 
any one, and the trustees never had said balance. 

And the defendents say that the holders of the Pensacola and 
Georgia and Tallahassee railroad bonds have not been guilty of any 
laches, negligence, or neglect in attempting to prevent the issue of 
bonds by the State of Florida or by the Jacksonville, Pensacola and 

Mobile Railroad Company in exchange for such pretended 
1065 State bonds under said laws of the State of Florida last re- 

ferred to, to wit, chapters 1716 and 1731 aforesaid, nor are 
they or the Trustees of the Internal Improvement Fund estopped 
by laps of time, or otherwise, from asserting and maintaining in a 
court of equity and of equity any of the rights and remedies to 
which they would be entitled under all and singular the circum- 
stances of the case had the same occurred or transpired within a short 
time. 

These defendents are informed and believe, and so allege, that 
not only did the holders of the Pensacola and Georgia and Talla- 
hassee bonds, through their attorney, Col. Theodore W. Brevard, 
address the Governor of Florida, Harrison Reed, on the 21st day of 
February, A. D. 1870,;before there had been any exchange of bonds 
under said laws of Florida last mentioned, the letter hereinbefore 
referred to and hereto annexed, marked “I,” and prayed to be taken 
with the reply thereto, or endorsement thereon, by said Governor, 
as a part of this answer, the same as if fully set forth herein, and 
obtain from him a concurrence in the views expressed in said letter, 

and the promise that no bonds should be issued under said 
1066 last-named laws, as indicated by said reply thereto, or en- 

dorsed thereon, of said Governor: but, as is shown by said 
letter r, and the defendents allege to be true, this course was pursued 
in order to avoid the expense and trouble and delays of a suit in 
equity, which the holders of said bonds, represented by said Colonel 
Brevard, and then determined to bring for the purpose of enjoining 
the issue of any bonds by the State under said acts. 

And _ these defendents further say, they are informed and believe, 
and therefore allege, that the holders of said Pensacola and Georgia 
and Tallahassee railroad bonds were careful and active in caus- 
ing it to be made known to the members of the Senate and Assem- 
bly, constituting the Legislature of the State of Florida, which 
passed said acts, that the said balance of purchase-money had not 
been paid, and that there wasstill a lien on the said railroadsand prop- 
erties for the same, and the said Pensacola and Georgia and Tallahas- 
see railroads bonds were still outstanding and unpaid, and not only 

did the said bondholders thus endeavor to prevent the issue 
1067 of said State bonds, and the and the consequent issue and ex- 

change therefor of the bonds of the Jacksonville, Pensacola 
and Mobile Railroad Company ; but they, as these defendants are 
informed and believe and so allege, although they were in nowise 
bound or called upon to do so, also made efforts to put all persons 
who might contemplate the purchase of said State bonds from the 
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Jacksonville, Pensacola and Mobile Railroad Compary, or the nego- 
tiation thereof for said company, and even the public generally, 
upon notice and inquiry, and thus to prevent the consummation of 
a fraud, and defendants annex hereto, marked “M,” a letter a letter 
prepared and written to G. W. Brevard aforesaid, as counsel for 
holders of said Pensacola and Georgia and Tallahassee railroad 
bonds, under date of June 21st, 1871, and pray to be taken as a part 
hereof, a copy of which was forwarded by the writer thereof to the 
“chairman,” to whom it 1s addressed, and to John Collinson, of 
London, England, a banker, and also was negociating the sale of 

said bonds for said Jacksonville, Pensacola and and Mobile 
1068 Railroad Company, or a purchase of the same himself, copies 

of which were also distributed among and sent by mail and 
otherwise by said Brevard to different prominent bankers, ineluding 
sald S. W. Hopkins & Co., in this country and in Europe to all per- 
sons who were at all likely or supposed to probably have anything 


to do with the sale or negotiation of said bonds. 


And these defendents further say thev are‘informed and_ believe 
and so allege that in the summer of 1871 the said John Collinson 
was in Florida, and the said Brevard, attorney aforesaid, as these 
defendents are informed and beheve, notified him of the fact that 
sald balance of purchase-money still remained unpaid, and that the 
sald Pensacola and Georgia and Tallahassee railroad bonds were 
still outstanding and unpaid, and of the improper and illegal issue 
of State bonds to the Jack , Pensacola and Mobile Railroad Com- 
pany, and that there was a lien on said railroads and property 
superior to all others for the payment of said balance of purchase- 

money ; and in the winter of of the year 1876, or about that 
1069 time, and about the time and about the time the said last- 

named act of the Legislature of Florida was passed, an act, 
to wit, chapter 1,731, said Brevard gave notice of the same facts to 
one Collins, an agent and representative of the firm of S. W. Hop- 
kins & Co., of New York, who were prominent in the negotiation 
and of said bonds. 

And these defendents, further answering, sav that on or about the 
Sth day of February, A. D. 1871, one E. M. L’ Engle, of Jacksonville, 
Florida, addressed a letter, of which a copy is herein annexed, 
marked “N,” and prayed to be taken as a part hereof, to the firm 
of Holje & Boissevain, bankers at Amsterdam, Holland, they being 
the banking-house at which, as the defendents are informed and be- 
lieve and allege, the whole, or nearly all, of said State bonds owned 
or held by the subjects of the King of the Netherlands were sold or 
negotiated, and defendents are informed and believe that the con- 
tents thereof were known to said Holje, Boissevain and Collins be- 
fore the negotiation of any such bonds was ever completed. 

, These defendents, further answering, say that they are ad- 
1070 vised and believe that the statements in complainant's bill 
to the effect that the Pen-acola and Georgia and Tallahassee 
railroad bonas never constituted a len on the roads owned by the 
said companies for any sum of money other than the principal of 
such bonds, is not true, and they deny the same, and allege, as they 
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are advised and believe, that said bonds are a lieti on said roads 
and properties for both principal and interest, and they deny that 
complainants have any right in law or in equity to insist or require 
that the holders of such bonds should be made to resort to the in- 
ternal improvement fund for the payment of either principal or 
interest, or exhaust the same before resorting to said reildeni for 
payment; but say that said railroads and properties so sold are 
primarily liable for payment on said bonds before the said fund, 
which is not liable at all for the payment on said bonds. 

These defendents further say that even if the Trustees of the In- 
ternal Improvement Fund have the power, or the Pensacola and 
Georgia and Tallahassee bondholders had the right, to have the 

sinking fund, which was provided for by the said internal 
1071 improvement law, calloe’ and invested in the manner spe- 

cified in said act; or even, if in case of any loss of any part 
thereof by the acts of the Trustees; that the bondholders had a rem- 
edy against the Trustees, and also a right to have the loss made 
good to them, and of the proceeds of the sale of the land conveyed 
to the Trustees by the State; that these are no reasons why the 
complainants should claim a first lien on said railroad, or seek to 
defeat or delay the defendents in collecting the said balance of pur- 
chase-money ; and defendents deny that the complainants have an 
right in law or equity to have said Pensacola and Georgia and Tal- 
lahassee bondholders restricted to such sinking fund, or any reme- 
dies which may exist for the collection and restoration thereof. 

And the defendents, further answering, say say, that since the 
filing of the bill of complaint said railroads, from Lake City to 
Chattahoochee river, and from Tallahassee to St. Mark’s, and the 
branch road to Monticello, have been taken out of the possession of 
the Governor of Florida and placed in the possession of a receiver 
appointed by an order made in this cause, and and are now in said 

receivers possession and control; and that the advertisement 
1072. of said railroads for sale by the Governor has been discon- 

tinued; and that shortly prior to the filing of this bill, or 
soon thereafter, an injunction restraining the sale of said roads by 
the Governor was granted by an order made in a certain cause in 
the circuit court of the United States, northern district of Florida, 
wherein the Western Division of the Western North Carolina Rail- 
road Company was complainant, and the Jacksonville, Pensacola 
and Mobile Railroad Company, these defendents, and others, are 
defendents, which injunction is still of full force and effect. 

These defendents deny that there was an error in the Governor’s 
advertising said roads to be sold subject to the lien for said purchase- 
money, but say that such lien exists and is superior to the lien of 
the complainants, if they have any, which these defendents deny. 

These defendents, answering the sixteenth paragraph or subdi- 
vision of complainants’ bill, say that is for the owners of the Pensa- 
cola and Georgia and Tallahassee Railroad bonds and coupons 
thereon, or thereto appertaining, to decide whether or not they will 
join in the plan and arrangement therein referred to and annexed 
to said bill marked “E;” and upon their agreement to the decree 

46—155 : : 


362 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 


proposed therein, and upon ‘the outstanding Pensacola and 
1073 Georgia and Tallahassee bonds, and all coupons and claims 

for interest on said bonds and coupons being surrendered to 
this board for cancellation, these defendents will agree to the same; 
but until they do so, or advise these defendents of their intention 
to do so, these defendents feel it their duty to defend this suit in the 
manner indicated by this answer, and will.so defend and resist com- 
plainant’s claim, all of which defendents to believe untenable and 
without foundation in Jaw. 

And these defendents, further answering, say that the moneys in 
the hands of the ‘Preasurer of the State of. Florida, paid to the reg- 
ister of this U. 8. Supreme Court by Robert W alker, the receiver in 
said cause of The State of Florida vs. E. C. Anderson et al., in the 
United States Supreme Court, are, as defendents are informed and 
believe, the earnings and fruits of said railroad sold on the 20th day 
of March aforesaid. That the same was turned over to the Treasurer 
under an order of said court made in said cause, a copy of whieh, 
with explanatory opinion of said court annexted thereto, 1s filed 
herewith, niarked “O,” and prayed to be taken as a part hereof. 

That the said order directs that the same shall be disposed of 
1074 according to the.trusts that have been or may be declared of 

and concerning the same by the supreme or ‘other courts of 
Florida having jurisdiction of the premises. 

And _ these defendents, further answering, say that in February 
last one H. Bisbee, Jr., who was attorney and solicitor for said State 
of Florida, filed a bill in chancery in the circuit court of the second 
judicial circuit of Florida in and for the county of Leon against 
Geo. I. Drew, the Governor of Florida, and these defendents, The 
Trustees of the Trustees of the Inte srnal Improvement F und, and 
Walter Gwynn, Treasurer of Florida, claiming that he has a lien on 
said funds, and should be paid out of the same, for a claim of about 
twenty-four thousand dollars for fees as attorney and solicitor for 
the State, or the State and Trustees of the Internal Improvement 
Fund, for services rendered in said cause in the United States Su- 
preme and circuit court aforesaid, and in a case in the cireuit court 
of the fourth judicial circuit of Florida in and for Duval county, 
wherein the State and Trustees of the Internal Improvement Fund 
were complainants and the Jacksonville, Pensacola & Mobile Rail- 
road Company et als. detendents, involving said railroads, and for 

services and advice and expenses and disbursements rendered, 
1075 given, incurred, and paid; that said cause is at issue and 

testimoney is being taken therein; that on or about the 29th 
day of May, A. D. 1877, an order was made in said cause by the 
Honorable P. W. White, judge, ordering and directing the said 
Gwynn, treasurer, not to pay out or part with said funds, or any of 
the same, untill the further order of the said court, which order is 
still of full force and effe ‘ct, except as modified by a subsequent order 
of said court permitting said Gwynn to pay out of said fund “the nec- 
essary costs” for procuring records for evidence in defending the 
same against the said suit and the suit of one D. P. Holland, which 
is a suit in chancery commence‘ prior to this suit in said Leon cir- 
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cuit court against said Governor and Trustees of the Internal Im- 
provement Fund and Treasurer of Florida, in which said Holland 
claims that the said funds should be applied to the payment of a 
judgment which he claims to have obtained about December, A. D. 
1872, against the Jacksonville, Pensacola and Mobile Railroad Com- 
pany for sixty-odd thousand dollars for professional services claimed 
by him to have been rendered said company. This suit brought by 
D. P. Holland is also at issue, and will very soon be ready 
1076 for trial. And these defendents insist that as Leon circuit 
court thus first obtained jurisdiction of said fund that this 
court should not make any orders as to or concerning the said fund, 
but that the complainants should be required to go into the Leon 
circuit court and become parties to said su‘ts. 

And defendents further say that although they deny that said 
Bisbee and Holland have any claim on said funds, without or untill 
said Holland and Bisbee have been made parties herein, and brought 
into this suit by due process of law. 

And defendents further say that if this honorable court should, 
under any circumstances, proceed to adjudicate and decide as to 
said fund, that as the same are the fruits of said railroads so sold, 
and as said railroads are now worth in value very much less than 
said balance of purchase-money, principal, and interest, and will, 
when sold, not sell for enough by a larger amount than said funds 
to pay said balance of purchase-money and interest, and as there is 
a large amount of principal outstanding of said Tallahassee railroad 
bonds now past due, all of which they charge to be true, the same 
should be paid to these defendents to be credited on said balance of 
purchase-money, which is the first lien on said railroads and prop- 

erty sold as aforesaid. Such, these defendents submit, was 
1077 the purpose and intention of said United States Supreme 

Court, as will appear from said order and explanatory opinion 
aforesaid. 

These defendents, answering, say that they have no knowledge, nor 
have theyany information, except such as 1s derived from the bill of 
complaint, whether or not said Vose, or any of said defendents, have 
purchased, within a short time for purpose of speculation and litigation 
any of said Pensacola and Georgia and Tallahassee railroad bonds, or 
whether or not they had notice at the time of their purchase of any 
of complainants’ pretended rights or claims; and these defendents 
demand that complainants be required to make strict and full proof 
of their said allegation. And defendants say that even iftsaid Vose 
and others have so purchased any of said bonds, that the lien of de- 
fendents on said railroads and properties is not hereby affected or 
impaired. 

These defendents, further answering, say that they have no knowl- 
edge, nor have’ they sufficient information to enable them to form 
a belief, as to what the agreement referred to in the twenty-fifth 
paragraph of complainants’ bill as being made between M.S. Little- 
field and George W. Swepson was, or the effect thereof; and these 
defendents pray that the complainants may be required to make 
full proof of its terms and effect. 
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1078 And these defendents say that if there was any agreement be- 

tween the said Swepson and Littlefield, whereby said Littlefield 
was to take up or purchase any Pensacola and Georgia and Talla- 
hassee Railroad Companies’ bonds, and that The Trustees of the In- 
ternal Improvement Fund were and are not privy to the same, 
these defendents have no knowledge as to whether the one hundred 
and three bonds mentioned in said paragraph were paid for out of 
the money for which said State bonds were sold, but are informed 
and believe that some, at least, if not all of them were paid for out 
of such money. 

And these defendents, further answering, say that the decision of 
the supreme court of Florida, referred to in the nineteenth paragraph 
of complainants’ bill, is not binding upon these defendents, nor are 
these defendents in any manner concluded by the same, neither 
these defendents nor their predecessors being parties thereto ; nor 
do these defendents admit that the State of Florida, or the complain- 
ants or any one else,.has any lien on said railroads and property for 
the payment of said pretended State bonds, but they deny that there 
is any such lien, and say that these defendents have the first lien on 

said roads and properties; that in said said decision it is ex- 
1079 pressly stated “that no question of the priority of the hen 

claimed by the State of Florida in said cause, and that claimed 
by these defendents herein, is decided or passed upon. 

These defendents further say that neither the complainants in 
this cause nor any one claiming to be a holder of any of said pre- 
tended State bonds wasa party to said cause referred to in said 19th ‘ 
paragraph of complainants’ bill, nor have complainants any right 
in law to plead or rely upon the said judgment of said supreme 
court, nor do defendents admit that such judgment has the mean- 
ing or effect claimed /y it by complainants; and defendants pray 
reference to the same for ascertaining the true meaning and effect 
of the same. 

And these defendants, having fully answered, pray to be hence 
dismissed, with their reasonable costs. 

GEO. P. RANEY, 
D. 8. WALKER, 
Sol’s & of Counsel for Trustees of I. I. Fund, Fla. 


Personally appeared Columbus Drew, Comptroller, Walter Gwynn, 
Treasurer, Hugh A. Corley, Commissioner of Lands and Im-a- 

1080 gration, and Geo. P. Raney, Attorney General of Florida, and 
they, being duly sworn, say that the above answer is true, 


except as to those matters stated on information and _ belief, and ; 
there they believe to be true. 
GEO. P. RANEY, : 

At’y Gen’l. i 

WALTER GWYNN, i 

Treasurer. 1 

C. DREW, | i 

Comptroller. i 

HUGH A. CORLEY, i 


Comm. of Lands and Im-agration. 
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Sworn to and subscribed before me, this 2°nd day of December, 
A. D. 1877, at Tallahassee, Florida. | 
~ [sEAL.] CHA’S H. FOSTER, 


' Clerk U.S. Circuit Court, Northern District, Florida. 


1081 [Endorsed :] U. S. circuit court, fifth circuit in N. of Fla. 

In equity. J. Fred. Schuttre-et al. versus Western Division 
West’n N. C. R. R. Co., et al. Answer of the Trustees of the Inter- 
nal Improvement Fund of Florida. 


1082 | Exuisir B. 
TALLAHASSEE, Fria., March 29th, 1867. 


The Board met. | 

Present: R. H. Gamble, Comp.; A. R. Meek, Att’y General; S. B. 
Conover, Trea.; A. 8S. Adams, Com. Im.; F. W. Webster, Sur. Gen’1. 

The foregoing resolution was adopted unanimously : 

On motion, it was resolved, That that the Attorney General be 
requested and directed to prepare a deed of conveyance of the 
P. & G. railroad and the Tallahassee railroad to the purchaser at 
the public outery of March 20th, 1869, and submit the same when 
presented to the consideration of the board; and when such con- 
veyance receives the approbation of this board, and is executed by 
them, that the Attorney General & Comptroller be appointed special 
agents of this board to proceed with such deed to the city [of | New 
York, there to consummate the purchase and sale of the roads; and 
when they have received the amount payable by the purchasers, that 

they are to deliver to said purchasers such deed of conveyance. 
1083 And in his discretion the Attorney General is authorized to 
act upon confe-ance and in concurrence with Mr. Papy, the 
att’y for a portion of the purchasers, in drawing said deed. 
1084 [Endorsed :] Resolution for preparation of deeds, &c., by - 
Att’y General. J. Fred. Schutte et al. vs. West’n Div. N. C. 
R. R. Co. et al. Exhibit B, to answer cf Trustees of Internal Im- 
provement Fund. 
1085 Exuisit “C.” 


TALLAHASSEE, FLA., April 7th, 1869. 
] bs I ? 

The Board met. | 

Present: Harrison Reed, Gov.; A. M. Meek, Att’y Gen’l; J.S. 
Adams, Com. Im.; Frannk W. Webster, Sur.-Gen'l. 

The following resolution was offered and adopted : 

tesolved, That the deeds of the Tallahassee & P. & G. railroad, 
purchased by the Attorney General, be executed by the members of 


this board. 
The board then adjourned. 


FRANK W. WEBSTER, Sec’y. 


1086 [Endorsed:] Resolved that the deed to the P. & G. & Tal- 
lahassee R. R. be executed. J. Fred. Shutte e al. vs. West’n 
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Div. West. N. C. R. R. Co. et al. Exhibit C to answer of Trustees of 
Internal _ Improvement Fund. 


1087 Exuipit D. 


Whereas, by an act of the Legislative Council of the Territory of 
Florida, approved February tenth, A. D. 1834, entitled “An act to 
incorporate the Tallahassee Railroad Company,” the said railroad 
was duly incorporated ; 

And whereas the said Railroad Company duly and fully accepted 
the provisions of an act of the General Assembly of the State of 
Florida, entitled “An act to provide for and encourage a liberal sys- 
tem of internal improvements in this State,” approved January 6th, 
A. D. 1855, and in writing presented December nineteenth, A. D. 
1855, notified the Trustees of the Internal Improvement Fund, 
created by said last-mentioned act, of said acceptance ; 

And whereas the third section of said act to provide for and en- 
courage a liberal system of internal improvements, provides, among 
other things, that all bonds issued by any railroad company, under 
the provisions of this act, shall be a first hen or mortgage on the 
road-bed, iron, equipments, workshops, depots, and franchise, and 
upon a failure on the part of any railroad company accepting the 
provisions of this act to provide the interest, as herein provided, it 
shall be the duty of the Trustees, after the expiration of thirty days 
from said default or refusal, to take possession of said railroad and 
all its property of every kind and advertise the same for sale at pub- 
lic auction to the highest bidder, either for cash or additional ap- 
proved security, as they may deem most advantageous for the inter- 
est of the Internal Improvement Fund and the bondholders ;” 

And whereas the said Tallahassee Railroad Company, on the sixth 
of February, A. D. 1869, and for a long time previous thereto, to 
wit, more than thirty days, had failed to provide the interest on the 
bonds issued by said company, and the sum of one per cent. per an- 
num, as a sinking fund, as provided by said act, to provide for and 
encourage a liberal system of internal improvements, and had thereby 
incurred the liability of being sold by the Trustees of said Internal 
Improvement Fund under the requirements of said act; 

And whereas the Trustees of said Internal Improvement Fund, at 
a meeting of said Trustees, held at the capital of said State, at the 
city of Tallahassee, on the sixth day of February, A. D. 15869, at 
which meeting were present His Excelleney, Harrison Reed, Gov- 
ernor; R. H. Gamble, Comptroller; J. 8S. Adams, Commissioner of 
Immigration; Frank W. Webster, Surveyor General, and A. R. Meek, 
Attorney General of said State, did resolve that, whereas The Talla- 
hassee Railroad Company has failed to provide the interest on the 
bonds issued by said company and the sum of one per cent. per 
annum as a sinking fund, as required by said act, to provide for and 
encourage a liberal system of internal improvements; that the said 
Trustees, by virtue of and in complhance with the provisions of said 
act, take possession of said road and all its property of every kind 
and advertise the same to be sold at public auction to the highest 
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bidder for cash or additional approved security, at the office of said 


company, in Tallahassee aforesaid, on Saturday, the twentieth day 
of March, A. D. 1869, and that the notice of said sale be pub- 
1088 lished forthwith until day of sale in the Journal of Commerce 
and the New York Herald, published in New York; the Sa- 
vannah Republican, published in Savannah, Georgia; the Florida 
Union, published in Jacksonville, in this State, and all the papers in 
Tallahassee aforesaid ; 

And whereas, in compliance with said resoiution, said trustee did 
take possession of said road and all its property of every kind, and 
immediately after the adoption of said resolution, advertise the same 
for sale at public auction to the highest bidder for cash at the time 
and place and in the newspapers named, and in accordance with the 
requirements of said said act, and pursuant to their said resolution 
did proceed and offer said Tallahassee railroad and all its property 
of every kind, including road-bed, iron, equipments, workshops, 
depots, and franchise for sale at public auction to the highest bid- 
der for cash, subject, however, to the condition that the purchaser 
shall be bound to continue the payment of one half of one per cent. 
semi-annually to the sinking fund, until all the outstanding bonds 
are discharged, under the penalty of an amendment of the contract 
of purchase and ‘the forfeiture of the purchase-money paid in, and 
all other conditions of of said act; 

And whereas, at said sale F. Dibble and associates were the highest 
and best bidders, having bid the sum of one hundred and ninety- 
five thousand dollars for the said Tallahassee railroad and its prop- 
erty of every kind, including the road-bed, iron, equipments, iek 
shops, depots, and franchise, the said road was knocked off to said F. 
Dibble and associates, as the highest bidders therefor ; 

And whereas, said F. Dibble and his associates requested said 
trustees to execute to said F. Dibble, on behalf of himself and his 
associates a deed of said road and all its property as aforesaid, agree- 
ing upon the execution and delivery of said deed to pay the pur- 
chase price bid : 

A.R.M.attorney = Now, therefore, this indenture made and entered 
general. April. into between Harrison Reed, Governor of the State of 

Revenue stamp. ~— Florida; R. H. Gamble, Comptroller ; S. B. Conover, 

State Treasurer; J.S. Adams, Commissioner of Immi- 
gration ; Frank W. Webster, Surveyor General, and 
A. R. Meek, Attorney General of said State, constitut- 
general Avriisss, ing, ex officio, the Trustees of the Internal Improve- 
ment Fund of the State of Florida, under and by 
virtue of said act to provide for and encourage a lib- 
eral system of internal improvement in this State, 
and subsequent acts of the General Assembly of this 
octiede hacia. State in reference thereto, party of the first part, and 
F. Dibble, an behalf of himself and his associates, 
Revenue stamp. . ; 
party of the second part, witnesseth 
a That the said party of the first part, for and in 
general. Aprils69.  @gnsideration of the premises, as also of the said sum 
Revenue stamp. of one hundred and ninety-five thousand dollars, to 


Revenue stamp. 


A. R. M., attorney 
general. April s,o. 


Revenue stamp. 
A.R. M. attorney 
general. April 8,69. 


Revenue stamp, 


\.R. M. attorney 
general. Aprils, 69. 


Revenue stamp. 
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them in hand paid by the said party of the second 


part, at and before the ensealing and delivery of 


these presents, the receipt whereof is hereby acknowl- 
edged, have granted, bargained, sold, aliened, and 
confirmed, and do by these presents grant, bargain, 
sell, alien, confirm, and deliver unto the said party 
of the second part the said Tallahassee railroad, its 
iron, equipments, workshops, depots, and franchise, 
and all its property of every kind subject to sale un- 

der the provisions of this act to have and to 
1089 hold the same with all the rights, privileges, 

and appurtenances thereto belonging or in 
anyvwise appertaining to the said party of the second 
part, their successors or assigns forever in as full and 
ample a manner as the said Trustees of said Internal 
Improvement Fund can convey the same, subject, 
however, to the conditions and provisions stated and 
made known at said sale as above set forth; and the 
said party of the first part will, from time to time, 
and at all times hereafter, upon the reasonable ‘re- 
quest of the said party of the second part, their suc- 
cessors or assigns, make and execute all such further 
deeds, 1f airy, necessary for the perfect and absolute 
assurance and confirmation of the said railroad and 
other property hereby conveyed or intended to be 
conveyed unto said party of the second part, their 
successors or assle@ns. 

In testimony whereof the said Trustees of the In- 
ternal Improvement Fund of the State of Florida, 
party of the first part, have hereunto set their hands 
and seals, this eighth day of April, Anno Domini 
one thousand eight hundred and sixty-nine. 


HARRISON REED, (rovernor. [SEA L. | 
R. H. GAMBLE, Comptroller. SEAL. | 
S. B. CONOVER, Treasurer. [SEA L. | 


J.S. ADAMS, Com. of Immigration. — [SEAL 
FRANK W. WEBSTER, Surv'r Gen. [SEAL] 
A. R. MEEK, Attorney General. |SEAL.. 


Signed, sealed, and delivered in presence of— 
GEO. W. DRIGGS. 
W. M. McINTOSH. 


Be it remembered that on this eighth day of April, A. D. 1569, 
personally appeared before me Harrison Reed, Governor; R. H. 
Gamble, Comptroller; S. B. Conover, Treasurer; J. S. Adams, Com- 
missioner of Immigration; Frank W. Webster, Surveyor General ; 
and A. R. Meek, Attorney General, who, each being thereunto exam- 
ined, acknowledged that they executed the foregoing deed of convey- 
ance as and for their act and deed, and for the purposes s therein 


mentioned. 
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In testimony whereof I have hereunto set my hand and private 
seal, the day and year last aforesaid. 
[SEAL. ] JAMES D. WESTCOTT, Jr.. 
Associate Justice Supreme Court of Florida. 


STATE OF FLoripA, Leon County: 


Be it remembered that on this 25d day of October, A. D. 1869, the 
foregoing instrument of writing was presented to the subscriber, 
clerk of the circuit court in and for the county and State aforesaid, 
for record,and thesame being properly authenticated, I have admitted 
the same to record. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, the day and year last above written. — 

[SEAL. ] C. H. EDWARDS, Clerk, 
By EDW. M. WEST, D. C. 


1090 STATE oF FLORIDA, ere 
County of Duval, 


Be it remembered that on this 22d day of April, A. D. 1871, I. 
Chas. L. Mather, clerk of the circuit court in and for said county, 
have duly recorded the foregoing deed in the public records of said 
county. 

In witness whereof I have hereunto set my hand the seal of said 
court, this day and year above written. 

[SEAL. ] | CHAS. L. MATHER, Clerk, 
By F. B. KNAPP, D. C. 


1091 Whereas by an act of the General Assembly of the State 

of Florida, entitled an act to incorporate the Pensacola and 
Georgia Railroad Company, approved January the eighth, A. D. 
1853, the said railroad company was duly incorporated ; 

And whereas the said railroad company duly and fully accepted 
the provisions of an act of said General Assembly, entitled an act to 
provide for and encourage a liberal system of internal improvements 
in this State, approved January sixth, A. D. 1855, and in writing, 
dated January twelfth, A. D. 1855, notified the Trustees of the Inter- 
nal Improvement Fund, created under said last-mentioned act, of 
said acceptance; 

And whereas the third section of said act to provide for and en- 
courage a liberal system of internal improvements in this State pro- 
vides, among other things, “that all bonds issued by any railroad 
company, under the provisions of this act, shall bea first lien or 
mortgage on the road-bed, iron, equipments, workshops, depots, and 
franchise, and upon the failure of any railroad company accepting 
the provisions of this act to provide the interest, as herein provided, 
on the bonds issued by said company, and the sum of one per cent. 
per annum as a sinking fund, as herein: provided, it prea be the 
duties of the trustees, after the expiration of thirty days from said 
default or refusal, to take possession of said railroad and all its prop- 
erty of every kind and advertise the same for sale at public auction 
to the highest bidder, either for cash or additional security, as they 
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may think most advantageous for the interest of the internal im- 
provement fund and the bondholders ;” 

And whereas the said Pensacola and Georgia Railroad Company, 
on the sixth of February, A. D. 1869, and for a long time previous 
thereto, to wit, more thun thirty days, had failed to provide the in- 
terest on the bonds issued by said company, and the sum of one per 
cent. per annum as a sinking fund, as provided by said act to pro- 
vide for and encourage a liberal system of internal improvements In 
this State, and had thereby incurred the liability of being sold by 
the Trustees of said Internal Improvement Fund, under the require- 
ments of said act: 

And whereas the Trustees of said Internal Improvement Fund, 
at a meeting of said trustees, held at the capital of said State, at the 
city of Tallahassee, on the sixth day of February, A. D. 1869, at 
Which meeting were present his Excellency Harrison Reed, Goy- 
ernor; R. H. Gamble, Comptroller; J. $8. Adams, Commissioner of 
Immigration; Frank W. Webster, Surveyor General; and A. KR. 
Meek, Attorney General of said State, did resolve that : Whereas the 
Pensacola and Georgia Railroad Company had failed to provide the 
interest on the bonds issued by said company, and the sinking fund 
of one per cent..per annum, as required by said act to provide for 
and encourage a liberal system of internal improvements in this 
State, that the said trustees, by virtue-of and in compliance with 
the provisions of said act, take possession of said road and all its 

property of every kind, and advertise the same to be sold at 
1092 .publiec auction to the highest bidder for cash or additional 

approved security, at the office of said company, in Talla- 
hassee, aforesaid, on Saturday, the twentieth day of March, A. D. 
1869, and that the notice of said sale be published forthwith until 
day of sale in the Journal of Commerce and the New York Herald, 
published in New York; the Savannah Republican, published in 
Savannali, Georgia; the Florida Union, published in this State, and 
all the papers in Tallahassee aforesaid ; 

And whereas, in compliance with said resolution, said trustees did 
take possession of said road and all its property of every kind, and 
immediately after the adoption of said resolution and until said day 
of sale, advertised the sume for sale at public auction to the highest 
bidder, for cash, at the time and place and in the newspapers 
named, and in compliance with the requirements of said act, and 
pursuant to said resolution, did preceed and offer said Pensacola 
and Georgia railroad, its road-bed, iron, equipments, workshops, 
depots, and franchise, and all the property of said railroad subject 
to said sale under said act, at public auction to the highest bidder 
therefor for cash, subject, however, to the condition that the pur- 
chaser shall be bound to continue the payment of one-half of one 
per cent., semi-annually, to the sinking fund until all the outstand- 
ing bonds of said company are discharged, under the penalty of an 
amendment of the contract of purchase and the forfeiture of the 
purchase-money paid in, and all other conditions of said act to pro- 
vide for and encourage a liberal system of internal improvements 
in this State; and whereas, at said sale, F. Dibble and associates 
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were the highest and best bidders, having bid the sum of one million 
two hundred and twenty thousand dollars for the said Pensacola 
and Georgia railroad, its road-bed, iron, equipments, workshops, 
depots, and franchise, and all the property of said railroad subject 
to said sale under said act were knocked off to said F. Dibble and 
his associates ; 

And whereas F. Dibble and his associates have requested said 
trustees to execute to said F. Dibble, on behalf of himself and his 
associates, a deed of said railroad and other property as aforesaid, 
agreeing upon the execution and delivery of said deed to pay the 
said purchase-money bid: 

Now, therefore, this indenture, made and entered into between 
Harrison Reed, Governor of the State of Florida; R. H. Gamble, 
Comptroller; S. B. Conover, State Treasurer; J. S. Adams, Commis- 
sioner of Immigration; Frank W. Webster, Surveyor General ; and 
A. R. Meek, Attorney General of said State, constituting, ex officio, 
the Trustees of the Internal Improvement Fund of the State of 
Florida, under and by virtue of said act to provide for and encour- 
age a liberal system of interal improvement in this State, and sub- 
sequent acts of the General Assembly in relation thereto, party of 
the first part, and F. Dibble, on behalf of himself and his associates, 
party of the second part, witnesseth: 

That the said party of the first part, for and in consideration of 
the premises, as also of the said sum of one million two hundred 
and twenty thousand dollars, to them in hand paid by the said 
party of the second part at and before the ensealing and delivery of 

these’ presents, the receipt whereof is hereby acknowledged, 
1093 have granted, bargained, sold, aliened, and confirmed, and do 

by these presents grant, bargain, sell, alien, confirm, and de- 
liver, unto the said party of the second part the said Pensacola 
and Georgia railroad, its iron, equipments, workshops, depots, 
and franchises, and all its property of every kind subject to sale 
under the provisions of said act; to have and to hold the same, with 
all the rights, privileges, and appurtenances thereunto belonging or 
in any wise appertaining, to the said party of the second part, their 
successors or assigns, forever, in as full and ample a manner as the 
said Trustees of said Internal Improvement Fund can convey the 
same; and the said party of the first part will, from time to time, 
and all times hereafter, upon the reasonable request of the said party 
of the second part, their successsors or assigns, make and execute 
all such further deeds necessary, if any, for the perfect and absolute 
assurance and confirmation of the said railroad and other property 
hereby conveyed or intended to be conveyed unto said party of the 
second part, their successors or assigns. 

In testimony whereof the said Trustees of the Internal Improve- 
ment Fund of the State of Florida, party of the first part, have here- 
unto set their hands and seals this eighth day of April,anno Domini 
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one thousand eight hundred and sixty-nine. (The words “to wit, 
more than thirty days,” interlined before signature in the .) 
HARRISON REED, Governor. [SEAL. 
R. H. GAMBLE, Comptroller. SEAL. 


S. Bb. CONOVER, Treasurer. SEAL. 

J. S. ADAMS, SEAL. 
Com. of Immigration. 

FRANK W. WEBSTER, [SEAL. ] 
Surv’r Gen. 

A. R. MEEK, [SEAL. ] 


Attorney General. 


Signed, sealed, and delivered in presence of— 
GEO. W. DRIGGS. 
W. M. McINTOSH. 


se it remembered that on this eighth day of April, A. D. 1869, 
personally appeared before me Harrison Reed, Governor; R. H. 
(ramble, Comptroller; 5S. B. Conover, Treasurer ; J.S. Adams, Com- 
missioner of Immigration; Frank W. Webster, Surveyor General ; 
and A. R. Meek, Attorney General, who, each betines thereunto ex- 
amined, acknowledged that they executed the foregoing deed of 
conveyance as and for their act and deed and for the purposes 
therein mentioned. 

In testimony whereof I have hereunto set my hand and _ private 
seal the day and vear last aforesaid. 

JAMES D. WESTCOTT, Jr., 
Associate Justice Supreme Court of Florida. 


STATE OF FLORIDA, \ 
County of Duval, | 


Be it remembered that on the 22d day of April, A. D. 1871, 

1094 I, Chas. L. Mather, clerk of the cireuit court — and for said 

county, have duly recorded the foregoing deed in the public 

records of said county. 

In witness [ have hereunto set my hand and the seal of said 

court this day and year above written. 
[SEAL.] . CHAS. L. MATHER, C lerk, 
by F. B. KNAPP, D. C. 


P SS . 


STATE OF FLortpa, Leon County: 


Be it remembered that on this 22d day of October, A. D. 1869, 
the foregoing instrument of writing was presented to the subscriber, 
clerk of the circuit court in and for said county and State. aforesaid, 
for record. The same being duly authenticated, I have admitted the 
same to record. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court the d: ay and year ng above written. 

[SEAL. | . H. EDWARDS, Clerk, 
sy SDw. M. WEST, dD. C. 
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(Indorsed on face: | Deed from Trustees of the Internal Improve- 
ment Fund. J. Fred. Schutte e¢ al. vs. West’n Div. West’n N. C. R. 
R. Co. et als. Exhibit —. 


10944 | Exuisit “ E.” 


TALLAHASSEE, April 8th, 1869. 

The board met; all members present. 

Resolved by the Trustees of the Internal Improvement Fund of 
State of Florida, That Calvin B. Dibble, of the firm of Dibble, Worth 
& Co., of New York city, and Geo. W. Swepson, of Raleigh, N. C., 
be, and they are hereby, appointed confidential agents of said Trus- 
tees, with aughority in each to take up the outstanding 1st-mortgage 
bonds of the Pensacola & Georgia and the Tallahassee Railroad 
Company, and that the Attorney General and Comptroller are 
hereby directed to turn over to said Dibble and Swepson, or either 
of them, all money which may be received by them in behalf of 

said trustees for said roads for the purposes s above set forth. 

The board then adjourned. 


FRANK W. WEBSTER, Secretary. 


1095 [ Endorsed :] Resolution appointing Dibble & Swepson con- 

fidential agents of the board of trustees. J. Fred. Schutte ef 
al. vs. West’n Div’s. West’n N.C. R. R. Co. et al. Exhibit E, to an- 
swer of Trustees of Internal Improvement Fund. 


1096 , Exuripit F. 
TALLAHASSEE, FLA., June 17th, 1869. 

The board met ee. to call. 

Present: R. H. Gamble, Comptroller; A. R. Meek, Att’y General ; 
J.S. Adams, Comm. Im’n; Frank W. Webster, Sur. Gen’]. 

J. 8. Adams was chosen chairman. 

The report of Mess. Gamble & Meek, as siaeks of the board (see. 
—, resolution of May 29th, 1869), presented, and, on motion, un-i- 
mously accepted and their action approved. Sec. —, page 240. 

The report was as follows: 


To the Trustees of the Internal Improvement Fund of the State of 

Florida: 

By resolution of your board adopted March 29th, 1869, we were 
directed and impowered to proceed to New York city with the deeds 
of the Pensacola and Georgia and Tallahassee railroad, executed by 
you to F. Dibble on behalf of himself and his associates, the present 
said deed, and receive payment for the roads conve eyed by said 


' deeds. 


We beg to report that the duty devolved tipon us by resolution 
was duly performed ; that we received eight hundred and 

1097 six thousand six hundred dollars first- -mortgage bonds of the 
Pensacola and Georgia Railroad Co. at par, and one hundred 

and fifty-three thousand and seven hundred dollars of first-mort- 
gage bonds of the Tallahassee Railroad Co. at between (94 & 95) 
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ninety-four and ninety-five cents on the dollar, and that the differ- 
ance between the sum represented by these bonds and the sum bid 
for said roads was turned over by us, as required by a resolution of 
your board, to George W.Swepson, as confidential agent of said 
board to take up the outstanding bonds of said companies. The 
receipt of Mr. Swepson, four hundred and seventy-two thousand and 
sixty-five dollars, we have passed over to the of this board. 
We respectfully ask for approval of our action. 
Tallahassee, Fla., May —, 1869. 


(S’o'd) A. R. MEEK, Att'y Gen. 
(S'g’'d) R. H. GAMBLE , Comptroller. 


1098 [Endorsed:] Report of A. R. Meek, Att'y General, & R. H. 

Gamble, Comptroller, as to delivery of Dibble & resodates. 
J. Fred. Schutte etal. vs. West’n Div. N.C. R. R. Co. et al. Exhibit 
I’, to answer of Trustees of Internal Improvement Fund. 


1099 EXHIBIT G. 


Whereas George W. Swepson has paid to the Trustees of the In- 
ternal Improvement Fund of the State of Florida, for and on account 
of F. Dibble and his associates, in payment for the Pensacola & 
Georgia and the Tallahassee railroads, sold to said F. Dibble and 
his associates by said trustees 6n the 20th day of March last, bonds 
of said roads amounting at their face to nine hundred and sixty 
thousand and three hundred ($960,300) dollars, and has also paid to 
said trustees for the same parties the sum of four hundred and seventy- 
two thousand and _ sixty-five ($472,065) dollars, being the full 
amount due said trustees for said roads; and whereas said F. 
Dibble, for and on behalf of himself and his associates, has obli- 
gated himself and them, and does hereby obligate himself and 
them, to cause bonds upon said roads as now completed, as soon as 
further legislative authority from said State of Florida shall be ob- 
tained therefor, to be issued, the same to be secured and in every 

respect to be, as stated in an agreement executed and dated the 
twenty-sixth day of last March be ‘tween said F. Dibble, on behalf 
of himself and his associates, and said George W: Swepson, which 
bonds, when executed, are to be and shall be placed as provided in 
said agreement, tor the purposes therein set forth, and for the further 
purpose of enabling said Swepson to be reimbursed the said sum of 
four hundred and seventy-two thousand and sixty-five dollars: 

Now, therefore, this indenture, made and entered into between F. 
Dibble, on behalf of himself and his associates, party of the first 
part, and George W. Swepson, party of the second part, witnesseth : 
That said party of the first part, for and in consideration of the 
premises, has granted, bargained, conveyed, and confirmed unto 
said party of the second p: art all that property, of whatever name, 
nature, and description, conveyed to said party of the first part by 
said Trustees of the Internal Improvement Fund of the State of 
Florida by two separate deeds of conveyance, each dated April Sth, 
A. D. 1869, which deeds for full description of property are hereby 
made part and portion of this instrument. The said property 
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hereby conveyed to be held by said party of the second part in trust 
for the express purpose of enabling said party of the second part— 
: whieh he hereby agrees and binds himself to do—to convey the 
| same to that incorporation, consisting or to consist as incorporators 

of said F. Dibble and his associates, as soon as said Dibble and 
| his associates shall have granted to them such a similar relief as 
4 the Legislature of the said State of Florida granted to Wm. E. 
Jackson and his associates by act for relief of Wm. E. Jackson and his 
associates, approved July 29th, 1868, and also for the further pur- 
pose of securing said party of the second part in all advances made 
as specified and agreed upon in the said agreement between these 
' parties, executed and dated March 26th, 1869, and the advancement, 
f- as aforesaid, of said sum of four hundred aid seventy-two thousand 
t and sixty-five dollars, until such time as said relief shall have been 
7 granted, and said party of the second part shall have conveyed said 

property to said incorporation, as hereinbefore prescribed. 

To have and to hold said property to said party of the second 
part for the purposes and trusts herein declared. 
In testimony whereof, said party of the first part has hereunto 

signed his name and affixed his seal, this day of 22d April, A. D. 

1869. 
Bey F. DIBBLE, [s.] 


For Himself and Associates. 


_ 


Signed, sealed, and delivered in presence of us— 
W. J. WOODWARD. 
JESSE CARTER. 


No stamp being present, Geo. W. Swepson is authorized to stamp. 


F. D. 
1100 ©xXHIBIT H. 


GEORGE W. Scorr and JosErH JOHN WILLIAMS, )- 
Complainants, 
Us. | 
GEORGE W. Swepson, MILtTon S. LITTLEFIELD, JOHN 
P. Sanderson, J. L. Ri Qua, William H. Hunt, 
} Harrison Reed, Governor, and 8S. B. Conover, 
Treasurer of Florida, Defendents. : 


-~In Chancery. 


On reading the bill and affidavit in this case, and on motion of 
counsel to the complainants, and it appearing that notice of said 
motion has been served on defendents, Reed, a writ of injunction is 
awarded the complainants to enjoin the defendent, Harrison Reed, 
Governor of Florida, from issuing, signing, and sealing, and from 
causing te be issued, signed, and sealed, any State bonds of the State 
of Florida, under the provision of a pretended act of the Legislature 
pretended to have been passed at the session begun and held on the 

8th day of June, A. D. 1869, entitled “ Act to perfect works 
1101 of the State, and from delivering, and from causing or per- 
mitting to be delivered, any such bonds to the President of 
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the Jacksonville, Pensacola and Mobile Railroad Company, or to 
| any other person, and restraining the defendent, Conover, from 
i countersigning, or causing to be countersigned, such bonds, and re- 
straining whoever is or may be president of the Jacksonville, Pen- 
sacola and Mobile Railroad Company from receiving any of said 
bonds, or, if received, from negotiating the same, until’ the further 
order of this court. 
Done and ordered at chambers this 14th July, A. D. 1869 
P.WLW HITE, 
Judge 2d Judicial Circuit of Florida. 


1102 [endorsed :] Order in Scott case. J. Fred. Schutte et al. vs. 
West’ Div. West’n N.C. R. R. Co. ef al. Exhibit H, to an- 
swer of Trustees of Internal Improvement Fund. 


1105 I. 
TALLAHASSEE, F La., Feb. 21st, 1870. 
His Exeellency Harrison Reed, Governor of I leila 


Dear Str: On behalf of parties holding original first-mortgage 
bonds of the State Pensacola and Georgia and Tallahassee Railroad 
Companies, I have been authorized to institute legal proceedings, by 
an application for an injunction to restrain the issue of the State bonds 
in exchange for first-mortgage bonds — the railroad property, under 
the provisions of the act of the Legislature, passed at its late session, 
entitled an act to alter and amend an act to perfect the public w orks 
of the “State,” the parties whom I represent apprehending that by 
such issue of bonds as that proposed by the said law their rights 
of lien would be imperiled. 

[ am satisfied, however, that such proceedings will not be neces- 
sary if your excellency shall : agree With me in “the following propo- 
sitions, Viz: 

That the original first-mortgage bonds of the Pensacola and 
Georgia Railroad and the Tallahassee Railroad Companies which 
remain outstanding and unpaid ineumber the said property 
1104 with alien prior to all others now existing or that may be 
created ; and 

2nd. That there can be properly no issue of first-mortgage bond- 
upon the said property until the outstanding unpaid first- “mortgage 
bonds of the original issue shall be paid up (at the pro rata valua- 
tion fixed by the s sale) and cancelled. 


I am sure that should your exceilency agree with me in these 
views no bonds of the State will be signed and delivered to the par- 
ties who are-the beneficiaries under the said act until after the re- 
demption of the outstanding bonds referred to, in which event the 
right of the new company to rebond the property cannot be dis- 
puted. 

Very respectfully, your obedient servant, 


T. W. BREVARD, Jr. 
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(Reply endorsed :) 


I coneur in the view of Col. Brevard, and shall issue no bonds 
under the new law until the lien upon the road 1s satisfied. 
(Signed) HARRISON REED, Governor. 


[Endorsed :] Letter from Col..Brevard to Gov. Reed. J. Fred. 
Schulte et al. vs..West-n Div. West. N. C. R. R. Co. ed al. Exhibit I 
to answer of Trustees of I. I. Fund. 


1105 K. 
Decree. 


STATE OF FLoRID- . ANDERSON et al. 
United State- Reports, vol. 91, Otto Ist, page 682. 


This cause coming on for hearing upon the pleadings and proofs, 
and being argued by Mr. Bisbee, for the complainant, and by Messrs. 
Jackson, Carpenter, and Boyd, for the defendants, and the court hav- 
ing considered of the same, it is now, on this thirteenth day of De- 
cember, 1875, ordered, adjudged, and decreed that the defendant-, 
and each of them, be perpetually enjoined from hindering or inter- 
fering with or disturbing the State of Florida, or any of its officers 
or agents (including the Trustees of the Internal Improvement Fund 
of said State), or any officer or receiver appointed or acting in its 
behalf, in the possession, management, or control of the interest of the 
Jacksonville, Pensacola and Mobile Railroad Company, extending 
from Lake City westwardly to or beyond the Chattahoochee river, 
and from Tallahassee to St. Mark, with the appurtenances thereof 

and property belonging thereto, and that Edward C. Ander- 
1106 son, Jr., and other defendants herein, holders of first-mortgage 
bonds of the Pensacola and Georgia and Tallahassee Railroad 
Companies, in whose favor a decree was rendered in the circuit court 
of the United States for the no-thern district of Florida on the nine- 
teenth day of December, 1872, directing, amongst other things, a sale 
of said railroad, be perpetually enjoined from selling or procuring 
to be sold said railroad and property under or by virtue of said de- 
cree, or any decree supplementary thereto, in the same case: Pro- 
vided, however, That nothing herein is intended to preclude the 
right of the said Anderson and others to demand and receive from 
the State of Florida, or the said trustees, out of the proceeds of said 
property or of said internal improvement fund or the sinking fund 
provided in that behalf, respectively, the principle and interest which 
may be or may become due on their said bonds, nor to effect the 
validity of the said decree, except as above expressed: And provided 
further, That this decree is not intended to prejudice the right of the 
defendant, David P. Holland, to conduct, in any competent court or 
proceeding, the validity of the bonds issued by the Jackson- 
1107 ville, Pensacola and Mobile act, under the provisions of which 
these State bonds were issued. 


48—150 
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3rd. The whole series of acts, both in and out of the legislation, 
including and beginning with the sale of railroads referred to in the 
first part of this communication, connected with the issue of these 
State bonds, has been dishonest, flagrantly corrupt, and going solely 
to aggrandize Littlefield, Hopkins, and a few others, their coschemers 
and confederates, and it cannot be matter of suprise that the entire 
property-holding and tax-paying part of the people of Florida are 
not only adverse, but hostile, to the payment of a debt which they 
know to have been put upon the State by the combined fraud of 
their Governor, their indignent Legislature, and a set of sharks and 
freelances, under the leadership of Milton 8. Littlefield, now presi- 
dent of Jacksonville, Pensacola and Mobile Railroad Company. The 
people of this —, while the- carnestly desire the success of any railroad 
enterprise which is legitimate and’ conducted with honesty, would 

greatly regreat *f foreign capitalists should make so injudi- 
1108 cious an investment as a purchase of these State bonds must 

be. The State bonds, without the road, is a security, is avail- 
able for the benefit of the bondholders (which now is not now the 
case), amount to nothing, and, if there be any truth in a report now 
current, that certain persons abroad have been already induced to 
make advances upon the State bonds, they should require such leg- 
islation to be had as will enable them to get this security. Asa 
matter of course, they can, by refusing to advance further, force the 
corporation to make any just contract within its corporate powers or 
that the Legislature will authorize. If the holders of the State bonds 
had the simple authority to exchange securities with the State, it 
would be a great advantage to them. It is certainly advisable, at 
any rate, that they get all the security they can. 

One hundred and sixty miles of completed road after being re- 
lieved of its existing incumbrances, can certainly be made a good 
security for the costs of constructing a road of same distance, and 
this, with a mortgage also upon the newly constructed road, will be a 

saf- security. [ask that these suggestions may be considered. 
1109 Respectfully, 
T. W.. BREVARD, Jr., 
Counsel for Holders of \st-Mortgage Bonds 
of P. & G. and T. R. R. Co’s. 


1110 Exuipit M. Privat-. 
‘TALLAHASSEE, FLoripa, June, 1872. 


To Chairman State and Corporation Arrears Committee, 193, 194, 

& 195 Gresham House, London. 

Sik: It is understood here that General M. 8. Littlefield, the pres- 
ident of the Jacksonvilie, Pensacola and Mobile Railroad Company, 
a corporation existing under the law of Florida, Messrs. 8S. W. Hop- 
kins & Co., financial agents and representatives of the corporation, 
and perhaps others in the same interest, are endeavoring, with a 
prospect of success, to negotiate a sale of a very large number of 
bonds of the State of Florida issued under the provisions of the act 
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of the Legislature of this State entitled “An act to perfect the pub- 
lic works of the State” and subsequent acts amending the act named. 
It is only fair that capitalists who have been induced to think fa- 
vorably of these State bonds as an investment should be informed 
as to the character of the secureties in which they are about to em- 
bark their means, and the purpose of this letter is to place you, and 
through you others concerned, in the possession of such facts 

1111 connected with the history of the bonds and the law under 
which they were issued, as it may be to their interest to know. 


¢ 


r The Pensacola and Georgia Railroad Company and the Tallahas- 

| see Railroad Company were railroad corporations existing under 
the laws of this State. These corporations having availed them- 

Sa selves of the benefits of this act of the Legislator of this State, com- 


monly called the internal improvement act, approved January Ist, 
1855, and having failed afterwards to comply with its requirements 
by payments of the said annual interest and sinking fund due upon 
the debt contracted on account of the first-mortgage bonds issued by 
the companies under the provisions of the said act, their road-bed 
property and franchises were in accordance with the requirement of 
the said act, taken possession by the trustees of the internal im- 
provement fund and sold after due advertisement on the 20th day 
of March, 1869. This sale was in one essential feature a fraud. The 
law permitted that the trustees sell either for cash or for ad- 


=~ «= *,° . : . 

"| ditional approved security, as they might think of the most 
1112 advantage to the fund and the first-mortgage bondholders, 
> to satisfy whose claims the sale was made. In this’case the 


trustees elected to sell for cash, and so advertised to the world up to 
the moment of sale; and the sale purported to be a cash sale. In 
point of fact, however, the purchasser did not pay cash, but only 
m-de partial payment by a surrender to the trustees of about $1,000,000 
: of the first-mortgage bonds. The entire first-mortgage debt of [the] 
two companies was about $1,473,000, and this payment of $1,000,000 
in the bonds left a balance due upon the price bid, which was in 
i amount equal to the entire bonded debt of about $473,000, which 
+ ' sum on payment would have been at once applicable to take up and 
pay off the balance of bonds outstanding, about $475,000 in amount. 
The trustees, hawever, delivered possesssion of the railroad property 
to the purchassers upon this partial compliance by them with the 
terms (cash) of the sale. ; 
This indebtedness, which has never been paid except in small 
parts, there being still about $500,000 of first-mortgage bonds 
, 1113 outstanding and unsatisfied, has a legal priority, and has been 
always recognized by the parties now in possession through 
this purchase as a first lien anterior to all others now existing or 
that may be created upon the property and franchises of the Jack- 
sonville, Pensacola and Mobile Railroad Company formerly, as will 
appear hereafter, the Pensacola and Georgia — Tallahassee Railroad 
Company.) The parties in possession of the property have con- 
stantly promised payment, and doubtless have induced persons 
abroad to believe that they have already paid off this debt. After 
the sale of the Pensacola and Georgia and Tallahassee railroads re- 
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ferred to above the parties in possession th-ough this incomplete sale 
procured the passage by the Legislature of several acts for their 
benefit, and first among them of the “ Act to perfect the public works 
of the State,” approved June 24th, 1869. This act consolidated the 
Pensacola and Georgia and Tallahassee. Railroad Companies and 
incorporated the Jacksonville, Pensacola and Mobile Railroad Com- 

pany, and authorized aid to be given by the State of Florida 
1114 to the Jacksonville, Pensacola and Mobile Railroad Company ~ 

by the issue to the company of bonds of the State to the> 
amount of $14,000 per mile. 

The act, however, provided that the State, as a condition of prece- 
dent to the issue of its bonds, should be made secure by a lien to be 
taken by the State upon the property and franchises of the corpora- 
tion for whose benefit this aid was to be given. This was a condi- 
tion fixed by the act, and with this provision it passed the Legislature. 
And when, sometime after the act had passed, it appeared that by 
its fraudulent enrollment the provision securing the State had been 
enrolled, and that a forged law had been filed in the office of the 
Secr-tary of State, and officially published as a law of the State, cer- 
tain citizens of the State, property holders and tax payers, filed their 
bill in the chancery side of circuit court of Leon county, second ju- 
dicial circuit of Florida, praying for an order of injunction against 

Harrison Reed, Governor of Florida, and against 8. B. Con- 
1115 over, Treasurer of the State, and for an order of the court 
against the officers, to restrain and enjoin them signing, 
countersigning, or delivering the bonds authorized by this fraudu- 
lent law, and from doing any acts whatever under the- pretended 


act, upon the ground of the forgery and fraud practiced in omitting 


from the enrolled bill the clause which required ‘a security to the 
— in the issue of its bonds, by a mortgage upon the railroad prop- 
erty and franchises. You will readily perceive, in view of the fact 
that the balance, $475,000, first-mortgage debt referred to, was un- 
paid; that the purpose in this fraud was to relieve the railroad com- 
pany of the necessity of paying off its existing encumbrances before 
vetting the benefit of the funds to be received on the State bonds. 
The court acted favorably and at once — this application, and 
granted without hesitation the injunction prayed for, and so patent 
was the fraud that no reason was ever made to the bill, and ‘no effort 
was made to dissolve the injunction. So matters rested until the 
next convening of that great and good body of lawgivers, the 
1116 Florida Legislature. This next Legislature was assembled 
on the — day of —, 1870, passed an act to alter and amend 
the aforesaid act, which act ratified and made of force the “Act to 
perfect the public works of the State, which had been enjoined, ex- 
cept as amended and modified by the last law.” Under these two 
acts, Messrs. Littlefield and associates, parties in present possession 
of the railroad property, are now endeavoring to raise money upon 
State bonds. These acts authorized the aid to be given to the cor- 
poration, but required as a condition precedent to the granting this 
aid and the delivery of the State bonds; that the State be made 
secure by a lien, to be taken in the manner provided out by the acts 
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of the Jacksonville, Pensacola and Mobile Railroad property and 
franchises, and, of course, that corporation could not be in condition 
to comply with the requirements, and give this lien, until encum- 
brances already existing and resting on the property should be re- 
moved by payment of the outstanding first-mortgage bonds of the 
Pensacola and Georgia and 'Fallahassee Railroad Companies. 
1117 That this statement as to this liability is correct there is 
not the least doubt, and in order to show you that it is ad- 
mitted to be correct, I refer you to the amended copy of a letter ad- 
dressed to me to Harrison Reed, Governor of the State of Florida, 
to whom it was entrusted under the law, to see that the State was 
protected before the delivery of its bonds, and his reply indorsed. 
In both the letter and the pledge endorsed in reply the position is 
taken that the unpaid first-mortgage bonds of the Pensacola and 
Georgia and Tallahassee Railroad Companies outstanding con- 
stitute a first lien upon the railroad property and franchises, and 
that no issue of the State bonds could or would be made untill these 
lien encumbrances resting upon the property should be removed by 
payment and satisfaction of the first mortgage bonds out-anding, 
after after which the company would acquire the power to mortgage 
unincumbered property to the State, notwithstanding the admitted 
opinions of Gov. Reed, this solemn written pledge and his full knowl- 
edge that this first-mortgage bonded indebtedness outstand- 
1118 ing against the railroad was unpaid, after quieting the appre- 
hensions of the holders of the unpaid first-mortgage railroad 
bonds by this pledge he signed, a time when he had lulled suspicion 
and delivered the State bonds, thus imposing upon the State a 
security which he knew to be imperfect. Can you suppose that a 
vast indebtedness placed upon a people alreatly na me under 
thes- circumstances will ever be paid? The principle security 
which those who may invest in the bonds of this State will have 
must be that security which has been given to the State. | 

The principle security for any investment to be made in railroad 
securities of this State must be the road-bed and franchises. 

In the light of the past and present history of this State you can- 
not rely either upon its willingness or ability to pay security of the 
character of these bonds when all the benefits result to stockholders 
in the corporation. In this case the chief security being incum- 
bered by four mortgages, it is clearly the interest of the purchaser 

of the State bonds to see that such an amount of the money 
1119 paid as may be necessary be applied to the discharge of this 

indebtedness. The bonds representing this prior incumbrance 
may be purchased at reasonable rates, but they will not be satisfied by 
the holders. In the meantime suit has been instituted and is now 
pending in United States circuit court for the district of Florida for 
the purpose of subjecting the railroad property to sale unless the origi- 
nal first-mortgage debt outstandstanding be paid up. You may 
have been advised that the purchaser of the State bonds will have 
nothing to do with the corporation and may look entirely to the 
State: but a very little reflection must show show the error into 
which this view may lead those who may purchase the State bonds. 


we 
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It is true a bond of this character is a State bond, and subjects a 
State hability, but the law makes no specific provision by which the 
holder of the bond can collect either the princapel or interest from 
the State; and in the absence of such a provision any int-ligent law- 
yer will advise you that the bondholder has no remedy in the courts 
by which principal and interest can be collected by judicial 
1120 power from the people or out of their property ; and will if 
such provision existed as a part of the law it could not be en- 
forced in a case w-ere the bonds have been issued by means of a 
fraud upon that requirement of it which stipulates that the State 
should have been made secure by a good lien on unencumbered 
property as a precedent condition. The sole reliance, then, of a 
holder of State bonds must be the good faith of the State, and that 
good faith under all the circumstances connected with the issue of 
these bonds will not be measured by the letter of the contract, but 
will be fixed entirely by the value of the security which the corpora- 
tion has placed in the hands of the State to indemnify it against loss, 
and that security should be the road-bed and franchise of the road 
itself unsaddled by anterior lens. 

I especi lally direct attention in connection with this consideration 
of the State’s security to the provisions of sec. 13 of the act to perfect 
the public works of the State, which gives to the Railroad Com- 

pany the privilege of paying off and discharging the len 
1121 taken by the State at any time before maturity of the debt in 

the State’s own paper, now immens-ly depreciated by reason 
of the great quantity issued during the past few years beyond its 
capacity to pay. 

It is very evident, and ought to be potent to every one who will 
be at the paines to examine this provision, that — is to the interest 
of the Railroad Company to depreciate all the paper of the State; to 
depreciate the very bonds they are now selling, and the moment the 
bonds shall be sold Littlefield and associates will become the ene- 
mies of the holders, for their interest will clearly be to buy up the 
paper of the State; these very bonds will answer as good a purpose 
as any other, and thus relieve their mortgage to the State, and the 
result will be that the purchaser will be left looking to the State 
when the security of the State is gone. Littlefield, to-day, can force 
$500,000 of State bonds upon the market, and buy them up at 2 
cents, and with them destroy the State security'to the extent of a 
half million. 

You may rest assured that to that extant the people will think 

your bonds should be retired; also you must perceive that is 
1122 would be great folly to make any investment in the State 

bonds unless those investing shall secure an application of a 
sufficient amount of the money paid to a settlement of the incum- 
brances existing on the railroad property on account of the original 
first-mortgage bonded debt now outstanding. 

But even if this shall have been done, it concerns the interest of 
‘apitalists to reflect upon the following facts additional to these 
already set forth: | 

Ist. The people of Florida have not the ability to pay this debt. 
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2nd. The Legislature which passed the acts referred to did not to 
any extant represent the tax payers and property holders of the 
State, and the Legislature which paid this indebtedness corruptly 
and in the interest of a few railroad speculators not identified even 
by citizenship with the people of Florida, and these men manipu- 
lated the votes of the Legislature by corruption so open and fragrant 
that there are at this time indictments pending in the circuit court 
of Leon county against several of the legislators for receiving and 
against General Littlefield for paying these bribes to secure the 
passage of the very 


[ Endorsed :] Letter of Brevard to chairman, &c. J. Fred Schutte 
et al. vs. West’n Div. N. C. R. R. Co. et al. Exhibit M to answer of 
Trustees of Internel Improvement Fund. 


1123 Exuipit N. 


JACKSONVILLE, FLA., Keb. 8th, 1871. 
Messrs. Holze & Baiswur, bankers, Amsterdam, Holland. 
GENTLEMEN: On Dee. 18th, 1870, Governor Harrison Reed, of 

Florida, received a litlegraphic dispatch from you substan-ially as 
follows: “Being negotiating four million bonds issued by your State 
to Jacksonville, Pensacola and Mobile Railroad Company, beg to 
know by telegraph from you whether provision made for payment 
interest, whatever result railroad traffic. Financial position of State 
really sound and bonds undoubted security.” 

To this dispatch Governor Reed replied in substance as follows : 
“ Bonds recently recalled by thecompany. No provision will there- 
fore be made for interest.” 

_ It was hoped that Governor Reed’s telegram would have the effect 
of causing the bonds to be redeemed as the Railroad Companies de- 
sire they should be. This has not been done, but, on the contrary, 
more bonds than were than out have been sent to Europe for nego- 
tiation, though no money I infer has yet been realized. I feel it my 

duty, therefore, to make a statement of facts to you, which I 
1124. hope that you will lay before others who may be intru-sted 
with you in the negotiations. When the Legislation of 
Florida enacted the laws under which the bonds your telegram in- 
quired about were issued it was believed by the railroad companies 
hereinafter named that the proceeds of the State bonds when sold 
would be honestly and legitimately applied to the extension th-ough 
the western portion of the State of the lines of railroad already built 
from the eastern to the middle portion ; that extension was so much 
desired by the two companies owning the complete railroads that 
they were willing to mortgage and did mortgage their roads to the 
State in order to receive the issuing of State bonds upon which to 
raise money to enable the nearly organized company to build said 
extension. | 
The railroad- which so pledged their mortgage bonds to the State 


‘were the Florida Central railroad, sixty miles long, and the Talla- 


hassee railroad, one hundred and fifty miles long. 


— 


284 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &¢., ET AL., 


The former gave its mortgage bonds to the amount of one million 
dollars, the latter to the amount of three million dollars. 
1125 And this latter road consolidated its line with that proposed 
to be built wes-ward from the completed road, and the t-o 
companies became one under the name of the Jacksonville, Pensa- 
cola and Mobile Railroad Company. But the Florida Central rail- 
road, commencing at Jacksonville and running westward sixty miles, 
was not included in the consolidation. Subsequently and after these 
mill-ons of the State bonds had been sent to Europe it was discov- 
ered that the president of the Jacksonville, Pensacola and Mobile 
railroad, who had_ been active in procuring the legislation and in- 
ducing the compleded roads to give to the State their bonds in ex- 
change for the State bonds which were issued to him, had made over 
before he got the bonds secret contracts with of some of his creditors 
by which the larger portion of the proceeds were to be devided from 
the purpose for which the bonds were issued, and were to be applied 
to payment of individual debts. 

This produced such dissatisfaction and caused such ee 

by the companies which had mortgaged their roads to the State a 
resulted in both of the wre, aye through their several di- 
1126 rectors, re-cinding the action by which their roads were mort- 
gaged and recalling the bonds. The million of bonds issued 
by the State on the security of a like amount pledged to the State 
by the Florida Central ailroad had not been gone into the hands 
of the president of the Jacksonville, Pensacolaand Mobile railroad, 
but were held by a party till certains conditions precedent were per- 
formed before delivery to the president of the Jacksonville, Pensa- 
cola & Mobile R. R. “That million of bonds were then returned to 
the State and the bonds of the company upon the security of which 
the others were issued were withdrawn from deposit with the State 
and were in the hands of the party already referred to — be returned 
to the company for cancellation, when the- were by that party with- 
out the authority or knowledge of the Railroad Company or of any 
of its officers and in violation of the company’s resolutions of recall 
and recision, delivered to an agent of the president of the J., P. & 
M. Rk. R., who by influances best known to himself effected with the 
Governor of the State of Florida their re-exchange for the State 
bonds, which /etters were hurriedly and secretly sent out of the State 
and to Europe before any legal process could be obtained — their de- 
tention. 
1127 This redelivery to the Governor of Florida of the Florida 
Central Railroad Company’s million of bonds is a gross fraud 
on that company, and none who are advised of it and buy or ad- 
vance money on the State bonds for which they were exchanged 
will have any legal or moral right to ask that they receive any bene- 
fit or advantage from the security so wrongfully obtained. 

The same may be said of the three million of State bonds issued 
on the pledge of same amount of bonds of the Tallahassee or J., P. 
& M. R. R., no one who, having notice of that recision of its action 
and recall of its bonds, advances money on or buys the State’s 
bonds for which the others were pledge- will legally or morally — any 
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lirus stundi in curia as against that Railroad Company. The credi- 
tors and stockholders of the R. R. Companies will assert their rights, 
resist the wrongs that have been perpetrated and attempted, and 
seek successfully redress in the judicial tribunals. You have had 
the above-mentioned action of the Railroad Companies brought to 
your notice by the telegram from Governor Reed, who sent it after 

consulting with the said companies and at their instance, and 
1128 you have incur-ed all the legal disqualifications to urge 

against the Railroad Companies and claim- based on their 
supposed suretyship for any bonds of the State. 

An examination of the law under which the State’s bonds were 
issued discloses that the Governor has caused half a million more 
of bonds to be issued then the law provides for. The law allows the 
issue of $16,000 per mile upon as much of said road as may be 
completed and in running order; only 210 miles were, when the 


_ bonds were issued, completed and in running order, and only a 


mile and a half have been completed since, and no more is being 
completed. : : 
This would allow of an issue at the time it was made of only 
$3,360,000. Add the liberal allowance of ten miles for side track, 
&e., if such unreasonable construction of the law be claimed, and 
it legalizes only $3,520,000 of the bonds. To secure the principal 
and interest of J., P. & M. R. R. Company’s bonds (but not of the 
bonds of the Florida Central railroad) the law gives the State of 
Florida a statutary lien, valid as a first mortgage on that com- 
pany’s road and property, and authorizes the Governor, on 
1129 failure of the company in any payment of principal or in- 
| terest to seize and sell the road at auction and authorize 
the State to purchase and pay for it any evidences of indebtedness 
the State may hold against the road, while any other bidd- would, 
in case of purchase, have to pay cash. This summary process is not 
applicable to the Florida Central railroad, but to the other roads 
only. What would be result in case of failure by the J., P. & M. R. 
R. to pay principal or interest on its bonds? The Staie, if no re- 
sistance, or unsuccessful resistance, through the courts were had, 
might seize, sell, and buy, paying for the purchase with the road’s 
obligations, while the State might not, perhaps could or would not, 
pay her own. Nor is there any way known to our system of gov- 
ernment by which a State can be compelled to pay its obligations. 
You will thus perceive the character of the sureties offered you and 


the taints of fraud that have effected them from their first issue, 


and that still do, and will act adviszdly. 
This communication is made in the interests of the stockholders 
of the companies, whose bonds have, by misrepresentation & 
1130 bad faith, been obtained and exchanged with the State of 
Florida for the State’s bonds which you have been and may 
still be negotiating for. 
The stockholders do not intend to submit to the fraud which has 
been attempted on them. 
They seek to have the State’s bonds brought back and re-exchange 
affected, and it isto that end that this letter is written. Such. a course 
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will prevent litagation, persistonce in the wrong will insure it; at- 
tempts may be made to give credit tothe bonds by profa-sional and 
perhaps judicial opinions from this State, but the facts that I state 
are incontestible, and I can give you much more detailed informa- 
tion concerning the worthlessness of the securities that you are ne- 
gotiating for, and will do so if desired. 

But I have said enough to make discreet men repudiate the secu- 
rities and abandon negotiations. I will say further that since the 
mortgage of the railroads to the State, 128 miles of the completed 
road, being all except twenty-two miles on which the State has any 

statutory lien, have been sold by the United States under a 
1151 judicial process in their favor issued from a United State- 

court, thus divesting the company’s title, and vesting itin the 
individual purchaser. 

That sale, of course, releave- this much of the road of the lien 
created in favor of the State of Florida by the mortgage before men- ° 
tioned. 

You are at liberty to show this letter to whom you please, and to 
give it the widest publicity, and will oblige me by acknowledging 
its receipt. 

I will presume on a very slight acquaintance to refer you touch- 
ing myself to Hon. H. D. Sanford, late minister to Belgium, at Brus- 
sels. 

Respectfully, 
| KE. M. L’ENGLE, 
Of Counsel for the Florida Central Railroad Company. 


1132 [Endorsed :] Letter of L’Engle. J. Fred. Schutte et al. vs. 
West’n Divi. West. N.C. R. R. Co. etal. Exhibit N to answer 
of Trustees of Internal Improvement Fund. 


1183 Exuipsir O. 


Supreme Court of the United States. No. 3 (original). October 
Term, 1876. 


THe STATE OF Froripa, Complainant, 
US. 
Epwarp C. ANDERSON, Jr., and others, Defendents. 


Mr. Justice Brapiry delivered the opinion of this Court: 


Application has been made to this Court by various parties in this 
case for the balance of the funds which accrued from the operations 
of the railroads whilst in the hands of the receiver, and which is 
now in the registry of this Court. This fund grew out of and was 
the immediate fruit of the property itself, and should be handed 
over tothe same parties to whom this was properly deliverable. As we 
have decided that the property should be delivered to the complain- 
ants of State of Fiorida for the purpose of subserving the liens and 
trusts to which it issubject in the hands of the State, according to the 
disp-sition thereof to be made by the State’s courts in the principal 
litigation, we think the fund on hand, after paying such as are prop- 


~~ 
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erly chargeable thereon under our decree, sWeuld be disposed of in 
the same way. We are of opinion that the claim prosecuted 

1134 in behalf of Lydic & Gilson should, under the circumstances, 
be paid before the fund is paid over; also two small bills for 

supplies, which we reported by the.receiver as having come to his 

hands, and the additional costs that have been incurred, including 

one per cent. commission to the register. 

A decree will be made accordingly. 


Final Decree. | 


Supreme Court of the United States. No. 3 (original). October 
Term, 1876. 


THe State oF [FLoripa], Complainant, 
v8. 
Epwarp C. Anperson, Jr., & others, Defendent-. 


Application being made in this case in behalf of a copartnership 
firm by the name of Lyles & Gilson for the payment of a bill for 
supplies furnished for the railroad in charge of Robert Walker, the 
receiver, shortly before his appointment, and which supplies came 
to his hands and possession as such receiver by the consent of Sher- 
man Conant, to whom the said supplies had been consigned, and 
said bill having never been paid, and it seeming equitable and just, 

and the consent of counsel for complainant be given thereto, 
1135 it is ordered that the register do pay said bill to said firm of 

Lyles & Gilson or their attorney, amounting to the sum of 
fifteen hundred and ninety-five dollars and ninety-five cents. 


And whereas the said receiver in his twelfth report states that a 


few days before he tock possession of said railroad John C. Clark 
and S. B. Hubbard severally furnished to Johnathan C. Greeley, 
former receiver, certain supplies, which all or nearly all came into 
the hands of said receiver and were used by him in repairs. Said 
Clark’s bill, amounting to fifty-eight dollars and seventy-five cents, 
and said Hubbard to sixty-six dollars and ninety-six cents, and said 
bill- having never been paid paid it is ordered that the register pay 
said bills to the said parties or their attorneys respectively. 

It is further ordered that the register do also pay such additional 
costs of the officers of this court as have been incurred since the de- 
cree made on the first day of May last and not yet paid, and that he 
be authorized to retain one per cent. of all moneys received for his 
commission upon the sam-. 

It is further ordered that the balance of money in the reg- 

1136 istry of the court be paid by the register to the Treasurer of 

the State of Florida, to be disposed of according to be the 

trusts that have been or may be declared of and concerning the same 

by the supreme court of Florida or other court of said State having 
jurisdiction of the premises. — 

It is further ordered that the application — Daniel P.: Holland 
for the said balance and supplies be denied. 

Filed and entered 11th December, 1876. 
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[Endorsed :] Order of Supreme Court U.S. J. Fred. Schutte et 
al. vs. West’n Div. West. N. C. R. R. Co. et al. Exhibit O to answer 
of Trustees of the Internal Improvement Fund. 


[Endorsed :] U.S. cir. . t, no-th’n dist. F’a. In equity. J. Fred 
Schutte e¢ al. vs. Wes’n Div. West’n N. C. R. R. Co. et al. 60. An- 
swer of Trustees I. I. — G. B. Raney, D. S. Walker, solicitors 
for trustees. Filed Dec. 29th, 1877. Cha’s H. Foster, clerk. 


1157 THurspay, January 16th, 1879—11 a. m. 
Present : Counsel as before. 


Tirmotay H. Porter, called as a witness on the part of the com- 
plainant, being duly sworn, deposes and says: 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Timothy H. Porter; age, 50 vears; reside in 
Stamford, Connecticut, and am by occupation a banker i in the city of 
New York. | 

Q. 2. Are you or are you not acquainted with the parties com- 
plainant and defendant in this suit, or any of them ? 

A. I know the complainant, Western Division of the Western 
North Carolina Railroad Company, and some of the defendents. I 
know the Florida Central and Jacksonville and Mobile-Pensacola 
‘ailroad as a body corporate. I know M. S. Littlefield and Thomas 
B. Coddnington. 

Q. 3. Did you or did you not have any dealings with one George 
W. Swepson, as president of compla-nants’ company, in reference to 
the sale of any bonds? And, if yea, please state when it was, the 
character of the bonds, and state fully what transpired. 

A. In the latter part of 1868, or early in 1869, Mr. Swe epson 

1188 deposited with Soutter & Co., of 53 William street, an issue 

of North Carolina State bonds issued to the Western Division 

of the Western North Carolina Railroad Company, and made ar- 

rangements with the said firm (of which I was the senior partner) 
for the negotiation and sale of the same. 

Q.4. Did you or did you not sell said bonds, or any portion of 
them? And, if vea, please state when you commenced m: iking said 
sale, and what amount, if any, were sold by or before the first day 
of July, 1869. 

A. The sales commenced in the early part of January, 1869, and 
the- continued till midsummer, and possibly after. I don’t remem- 
ber just when they were concluded. Before the first of July the net 
proceeds of the sales amounted to one million of dollars. 

Q. 5. Was or was not any of the money derived from the sale [of] 
said bonds paid out by drafts drawn by one Edward Houston, as 
agent, or otherwise. 

A. A large amount was drawn upon drafts signed by E. Hous- 
toun, agent. 

Q. 6. Please took at the drafts now shown vou, marke- No. 1 to 

No. 52, respectively, and state whether or not said drafts were 
1139 paid by your firm ; and, if yea, out of what fund they were 
paid. 
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A. They were paid by the firm of Soutter & Co. from funds 
realized by the sale of the North Carolina State bonds above alluded 
to, or a portion of them. : 


The counsel for the complainant asks the examiners to compare 
and and append the copies of the original drafts as part of the depo- 
sition of the witness, as it is necessary to have the originals on 
another examination, and which is accordingly done. 


Q. 7. Besides the drafts shown you, were these other portions of 
the proceeds of the said bonds, at and during the period above 
mentioned, drawn by George W. Swepson and Edward Houstoun, 
or either of them ? | | 

A. Other portions were drawn by George W. Swepson, or his— 
order, and my impression is that additional drafts were drawn by 
Mr. Houstoun, but the exact amount I cannot: state. 

Q. 8. Do you know or can you state any other matter or thing 
material to either of the parties, plaintiff or defendant, beyond what 
you have stated? And, if yea, please state the same fully and at 

_ large, as if interrogated thereto. 
1140 A. I will say nothing except the fact that we required that 
Mr. Swepson should lodge with us (Soutter & Co.) the author- 
ity of the board of directors of the Western Division of the Western 
North Carolina Railroad Company, for the payments of the drafts 
above alluded to, and also for those drawn to himself personally, 


which was done. 
TIMOTHY H. PORTER. 


Subscribed and sworn to before us, this 16th day of January, 1879. 
B. E. STILWELL anp 
JAMES M. BALL, Examiners. 


(2-cent stamp, cancelled. ) 
$3,917.00. JACKSONVILLE, Fxa., Mar. 23, 1869. 


At sight pay to the order of William E. Jackson three thousand 
nine hundred & seventeen dollars, value received, & charge the same 


to account of— eee 
E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 William St., N. Y. 
(Endorsed :) Pay J. L. Worth, cash. 
(Stamped :) Sautter & Co., bankers, 53 William St., N. York 


1141 $350. TALLAHASSEE, Jar. 20th, 1869. 

Fifteen days after sight pay to the order of John Roth three 
hundred and fifty dollars, value received, & charge the same to ac- 
count of— 


EK. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 W’m St., N. Y. 
Accepted Mar. 29th, 1869. 


SAUTTER & CO. 
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(Stamped :) Sautter & Co., bankers, 53 William St., New York, 
Ap’'l 14th, 1869. 
(Two 50c., one 25-cent stamps, cancelled.) 
$2,437.75. TALLAHASSEE, 20th Mar., 1869. 


Fifteen day- after sight pay to the order of C. H. Tebault, M. D., 
twenty-four hundred and thirty-seven -75 dollars 7°, value received, 


and charge the same to account of— | 
KE. HOUSTOUN, Ag’. 


To Mess. Sautter & Co., 535 W’m St., N. Y. 
Accepted Mar. 29, 1869. 
SAUTTER & CO. 
(Stamped:) Soutter & Co., bankers, 53 William St., New York, 
Ap’l 16, 1869. 
(Endorsed.) 


Pay Bank of New Orleans, or order. | 
| 7 C. H. TEBAULT, M. D. 
: Pay IF. Schuchardt & Sons, or order. 
1142 W. AUGUSTEN, Cash. 
(Endorsed :) F. Schuchardt & Son. 
(1.05 stamp. ) 
$2,928.90. TALLAHASSEE, Mar. 19, 1869. 


Thirty days after date pay to the order of Jacob Barrett twenty- 
nine hundred and twenty-eight 90 dollars, value received, & charge 
the same to account of (acceptance waive 


E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. Y. 
(Endorsed ;) G. W. Swepson. 
(Endorsed :) Pay the within R. G. Rolston, pres dt FL. & T. Co., 


96 Exchange Place, corner William St., N. York. Jacob Barrett. 
(Endorsed :) R. G. Rolston. 


(Stamped :) Sautier & Co., bankers, 53 William St., New York, 
Ap’, 1809. 

($15.05 stamp. ) 
$30,-40.00. TALLAHASSEE, Mar. 19th, 1869. 

Thirty days after date pay to the order of Jacob Barrett thirty 
thousand & forty dollars, value received, & charge same to account 
of (acceptance waived )— 

KE. HOUSTOUN, Ag’t. 

1148 To Mess. Sautter & Co., 53 William St., N. Y. 

(Endorsed ) G. W. Swepson. 
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(Endorsed :) Pay the within to R. G. Rolston, pres’d’t F., L. & T. a 
Co., 26 Exchange Place, cor. Wm. St.,N. York. Jacob Barrett. a 
(Endorsed :) R. G. Rolston. s 
(Stamped :) Sautter & Co., bankers, 53 William St., New York, 4 
Ap'l 21, 1869. a 
(1.00 stamp, cancelled. ) | 4 
$1,750.00. TALLAHASSEE, Mar. 19, 1869. a 
- Thirty day- after date, pay to the order of-J. A. Bale seventeen a 
| hundred « fifty dollars *°, value received, and charge the same to 4 
: account of— . 4 
be E. HOUSTOUN, Ag’t. a 
eS 2 
| To Mess. Sautter & Co., 53 William St., N. Y. 4 
| Accepted. a 
| SAUTTER & CO. % 
(Endorsed :) Pay to order H. K. Thurber & Co. J. A. Bale. 4 
(Endorsed :) E. K. Thurber & Co. | : 
(Stamped :) Sautter & Co., bankers, 53 William St., Ap’] 21, 1869. a | 
1144 (2c. stamp, cancelled. ) a 3 
>. $5,000.00. TALLAHASSEE, Mar. 18th, 1869. | 
At sight pay to the order of F. H. Flagg, treas., five thousand dol- 4 : 
L lars °°, value received, and charge the same to account of— . 
E. HOUSTOUN, Ag’t. = i 
To Mess. Sautter & Co., 53 Wm. St., N. New. | 
(Endorsed.) q i 
Pay B. C. Lewis, or order. =. 
F. H. FLAGG, Treas. - 
A-so, Pay Nourse & Brooks, or order. (_ | 4 : 
— : | B. C. LEWIS. oF 
| (Endorsed :) Nourse & Brooks. 4 
| (Stamped :) Sautter & Co., bankers, William St., New York, Mar. : 
| 23, 1869. | 7 
(2c. stamp.) : j F 
$280. : TALLAHASSEE, M’c’h 18, 1869. + 
At sight, pay to the order of Henry Moore, treas., two hundred & 1 
? eighty ©° dollars, value received, and charge the same to account of— | 
E. HOUSTOUN, Ag’t. I 
To Mess. Sautter & Co., 53 Wm. St., N. New. - 
(Endorsed :) f 
Pay John I. Cohen & Son, or order. a 


HENRY MOORE. 


| Also, Pay Keilland, Hill & Talmadge, or, order. 
1145 JOHN I. COHEN & SON. 
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tet DS oe bah sree i-3 » : . 
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i | 
(Endorsed:) Kritland, Hill & Talmadge. 
; (Stamped:) Sautter & Co., bankers, 53 William St., New York, 
Mar. 26, 1869. 

: (2-c. stamp. ) 

$450. TALLAHASSEE, Mar. 18th, 1869. 

‘ At sight pay to the order of F. H. Flagg four hundred and fifty 
! °° dollars, and charge the same to account ee 

. HOUSTOUN 

To Mess. Sautter & Co., 53 Wm. St., New <a 

| (Endorsed:) Pay to order of Schater Bros. F. H. Flagg. 

| (Endorsed.) Schafer Bros., pr M. B. 

| (Stamped :) Sautter & Co., bankers, 55 W ham St., N. York, Ap’l 
| 2,. 1569. 

| (2-c. stamp, cancelled.) 

| $1,050.00. JACKSONVILLE, Mar. 16, 1869. 

i 

| At sight pay to the order of L. J. Fleming one thousand « fifty 


dollars, value received, and charge the same “to account of — 


E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 58 William St.. N. Y. 


(Endorsed.) 


1146 Pay to the order of Wilson & Bro. 
L. J. FLEMING. 


Also, Pay to the order of W. A. Ransom & Co. — 
| WILSON & BRO. 
(IEndorsed.) W. A. Ransom & Co. 
(Stamped.) Sautter & Co., bankers, 53 William St., N. York, Mar. 
22, 1869. - 
(2-c. stamf), cancelled. ) 
$350.00. SAVANNAH, Mar. 15, 1869. 
At sight pay to the order of -C. M. Halst, Esq., three hundred & 
fifty dollars, value received, and charge the same to account of— 


KE. seapecutsaiateae Ag. 
To Mess. Sautter & Co., 53 William St., N. Nork. 


(Endorsed :) Pay to the order of D. H. Baldwin. Ch. M. Halst. 
(Iendorsed:) D. H. Baldwin, by E. Smith, att’y. 


(Stamped :) Soutter & Co., bankers, 538 William St., N. York, 
March 18, 1869. 3 


(2-c. stamp.) 
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0.00. SAVANNAH, Mar. 15, 1869. 


At sight pay to the order of J. W. Nevitt three hundred & fifty 
dollars, value received, and-charge the same to account of— 
E. HOUSTOUN, Ag’t. 


1147 To Mess. Sautter & Co., 53 William St., N. Y. 


an :) Pay to the order of F.S. Lathrop, Esq. John W. 
evitt. 
(Endorsed :) F. S. Lathrop. 


(Stamped :) Sautter & Co., 53 William St., N. York, Mar. 18, 1869. 
(2-c. stamp, cancelled. ) 
$140.00. TALLAHASSEE, Mar. 13, 1869. 


At sight pay to the order of T. J. Perkins one hundred & forty 
dollars, value received, and charge the same to account of— 


E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm., N. York. 


(Endorsed :) Pay Earle, Cunningham & Co., or order. John J. 


Perkins. 
(Endorsed :) Check to Earle, Cunningham & Co. 


(Stamped :) Soutter & Co., bankers, 53 William St., N. York, March 
19, 1869. | 

(2-c. stamp.) 
$1,050. | TALLAHASSEE, Mar. 13, 1869. 


At sight pay to the order of John Macdougal one thousand & fifty 
dollars, value received, and charge the same to account of— 


1148 E. HOUSTOUN, Ag’t. 
To Sautter & Co., 53 Wm. St., N. York. 


(En-orsed :) Pay to the order of Messrs. Nourse & Brook. John 
McDougall. : : 

(Endorsed :) Nourse & Brooks. 

(Stamped :) Sautter & Co., bankers, 53 William St., N. York, Mar. 
17, 1869. 

(2c. stamp, cancelled.) 
$7,000.00. SAVANNAH, Mar. 15, 1869. 

At sight pay to the order of George W. Anderson seven thousand 
dollars, value received, and charge the same to account of— 


E. HOUSTOUN, Ag’. 
To Messrs. Soutter & Co., 53 Wm. St., N. York. 
(Endorsed :) Pay to the order Kirtland, Hill & Talmade for col- 
lection. Edward C. Anderson, Jun’r. 
(Endorsed :) Kirtland, Hill & Talmadge. 
(Stamped :) Soutter & Co., bankers, 53 William St., N. Nork, Mar. 
19, 1869. , 


(2c. stamp. ) 
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$2,400. SAVANNAH, 15 Mar., 1869. 
At sight pay to the order of Claghorn & Cunningham 
1149 twenty-four hundred dollars, value received, and charge the 


same to account of— | 
~E. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co., 53 William St., N. York. 


(Endorsed :) Pay Mess. Howes & Macy or order. Claghorn & 
Cunningham. 


(endorsed :) Howes & Macy. 
(S-amped :) Soutter & Co., bankers, 53 William St., N. York, Mar. 
19, 1869. 
(20. stamp.) - 
$210. TALLAHASSEE, Mar. 12, 1869. 
At sight, pay to the order of F. H. Flagg two hundred & ten dol- 
lars, value received, and charge same to account of— 


E. HOUSTOUN, Ag. 
To Mess. Soutter & Co., 53 Wim. St., N. York. 
(Endorsed :) 

Pay B. C. Lewis, or order. | 
F. H. FLAGG. 
Also, Pay Nourse & Brooks, or order. 
B. C. LEWIS. 

(endorsed :) Nourse & Brooks. 

(Stamped :) Sautter & Co., bankers, 538 William St., N. York, Mar. 
19, 1869. 

‘2e. stamp, cancelled.) 
1150 $6,650. TALLAHASSEE, Mar. 12, 1869. 

At sight, pay to the order of J. P. King sixty-six hundred — fifty 
dollars, “value received, and charge the same to account of— | 


FE. HOUSTOUN, Ag’t. 

To Mess. Sautter & Co., 53 Wm. St., N. York. 

(Endorsed:) J. P. King. Pay Nat. Park Bank, N. York, or order, 
for collection ace’t of Berawsmey. 

(S-amped :) Soutter & Co., bankers, 53 William St., N. York, Mar. 
19, 1859. 

(95c. stamp, cancelled. ) 
$1,820. | TALLAHASSEE, Jar. 9, 1869. 

Thirty days after date pay to the order of myself eighteen hun- 
dred & twenty dollars, value received, and charge the same to ac- 


count of (acceptance waived)— | | 
| E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 
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(Endorsed :) 
Pay S. Simkins,.or order. 
E. HOUSTOUN, Ag’t. 


Also, Pay B. C. Lewis, or order. 
S. SIMPKINS. 


Also, Pay to Nourse & Brooks, or order. | 
B. C. LEWIS. 


1151 (Endorsed :) Nourse & Brooks. 
(Stamped :) Sautter & Co., bankers, 53 William St., N. York, 
Ap’1 10, 1869. | 
(16.10 stamps, cancelled.) 
$32,200. TALLAHASSEE, Mar. 5, 1869. 


Thirty days after date pay to the order of my — thirty-two thou- 
sand two hundred dollars, value received, and charge the same to 


account of (acceptance waived)— 
E. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co., 53 Wm. St., N. York. 


| (Endorsed.) 
Pay A. B. Hawkins, ex’t’r, or order, $32,200. 
E. HOUSTOUN, Ag’t. 
Also, Pay H. L. Ritch & Co., or order. 
ALEXANDER B. HAWKINS, Ev’t’r. 


Also, Pay to the order of A. Halsey, cash. 
: H. L. RICH & CO. 

(Stamped :) Received payment. A. Halsey, cash. 

(4.30 stamps, cancelled. ) 


$8,580.00. TALLAHASSEE, Mar. 5th, 1869. 


Thirty days after date pay to the order of myself eight thousand 
five hundred & eighty dollars, value received, and charge the same 


to.account of (acceptance waived)— 
KE. HOUSTOUN, Ag’t. 
1152 To Mess. Sautter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay Mr. Denham, or order. 
| E. HOUSTOUN, Ag’t. 


Also, Pay to the order of Duncan & Johnson. 
W. DENHAM. 


Also, W. H. Cox, cash’r, or order. 
DUNCAN & JOHNSON. 


(Stamped :) Paid at the Mechanics’ Nat’l Bank. 
(1.30 stamps, cancelled.) 
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$2,600.00. TALLAHASSEE, Jar. 5, 1869. 


Thirty days after date pay to the order of nyself twenty-six hun- 
dred dollars, value received, and charge the same to account of (ac- 


ceptance waived)— — 
E. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co., 53 Wm. St., N. York. 
(Endorsed.) 
Pay A. B. Hawkins, pres’t, or order. 


bowed 
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. HOUSTOUN, Ag’t. 
Also, Pay H. L. Ritch & Co., or order. 
; ALEXANDER B. HAWKINS, Pr’s’t. 
Also, Pay to the order A. Halsey, cash’r. 
H. L. RITCH & CO. 
| (Stamped :) Received payment. A. Halsey, cash’r. 
i 11538 (3.50 stamps, cancelled. ) 
$7,000.00. TALLAHASSEE, Mar. 1, 1869. 
Thirty days after date pay to the order of myself seven thousand 
dollars, value received, and charge the same to account of (accept- 
ance waived)— 
E. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co., 53 Wm. St., N. York. 


(Endorsed :) Pay Henry Moore, or order. E. Houstoun, ag’t. 


(Endorsed :) Henry Moore. 

Also, Pay to J. L. Worth, Esq., cash’r, or order, for account of 
Nat’] Bank of Augusta, Ga. 
| G. M. THEW, Cash’r. 


| (Stamped :) Received payment. J. L. Worth, cash’r. 


(5.95 stamps, cancelled. ) 

$11,900.00. TALLAHASSEE, Mar. 1, 1869. 
Thirty days after date pay to the [order] of myself eleven thou- 

sand nine hundred dollars, value received, and charge the same to 


account of (acceptance waived)— Rae 
| E. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co., 53 Wm. St., N. York. 
_ (Endorsed.) 


Pay Bones, Brown & Co., or order. 
1154 E. HOUSTOUN, Ag’t. 


Also, Pay to the order of Mess. Brown Bros. & Co. 
BONES, BROWN & CO. 
J. W. POST, 
For BROWN BROTHERS & CO. 


(4.50 stamps, cancelled. ) 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, &C., ET AL. S97 


$9,100.00. yoy, TALLAWARSER, Mar. 1, 1869. 


Thirty days after date pay to the order of myself ninety-one 
hundred dollars, value received, and charge the same to account of 


(acceptance waived)— 
E. HOUSTOUN, Ag’. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 


(Endorsed.) 


Pay J. & T. A. Bones, or order. 
E. HOUSTOUN, Ag’t. 


Also, Pay to order of Mess. Brown Bros. & Co. | 
: JOHN & THOS. A. BONES. 
J. W. POST, 
For BROWN BROTHERS &€ CO. 


(1.25 stamps, cancelled. ) 


$2,450.00. TALLAHASSEE, Mar. 1, 1869. 


Thirty days after date pay to the order of myself twenty-four 
hundred & fifty dollars, value received, and charge the same to 
account of (acceptance waived)— 
1155 E. HOUSTOUN, Ag’. 


To Mess. Sautter & Co., 53 Wm. St., N. York. 


(Endorsed.) | 


Pay Dr. W. 8S. Jones, or order. 
E. HOUSTOUN, Ag’. 


Also, Pay John I. Cohen & Son, or order. 


W. S. JONES. 


Also, Pay to the order of Kirtland, Hill & Talmadge. 
JOHN I. COHEN & SON, 
Per E. W. BARNES. 


(Endorsed :) J. H. Talmadge. Paid. 
(2.00 stamped. ) 


$4,000.00. TALLAHASSEE, Feb’y 19, 1869. 


Thirty days after date pay to the order [of] myself four thou- 
sa-d dollars, value received, and charge the same to account of 


(acceptance waived)— 
3 E. HOUSTOUN, Ag’. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay Thos. W. Coskery, or order. 
E. HOUSTOUN, Ag’. 


Also, Pay to the order of Mess. Lee, Bliss & Co. 
| THOS. W. COSKERY. 


(Endorsed :) Lee, Bliss & Co. 
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1156 (Stamped:) Sautter & Co., bankers, Mar. 24, 1869, William 
St., N. York. . 


(2.00 stamps, cancelled. ) 


$4,000.00. TALLAHASSEE, Feb’y 19, 1869. 


Thirty days after date pay to the order of myself four thousand 
dollars, value received, and charge the same to the account of (ac- 


cept. waived)— 
| E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay Rob’t Schley, trustee, or order. 
E. HOUSTOUN, Ag’. 


Also, Pay I. L. Worth, Esq., cash., or order, for account Nat'l 
Bank of Augusta, Ga. : 
| G. M. THEW, Cash’r. 
(Stamp:) The Nat’l Park Bank of New York. Paid. 
(3.20 stamps, cancelled. ) 


$6,400.00. TALLAHASSEE, Feb’y 19th, 1869. 
Thirty days after date pay to the order of myself sixty-four 
hundred dollars, value received, and charge the same to account of 


(acceptance waived)— 
E. HOUSTOUN, Ag’t. 
1157 To Mess. Soutter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay to A. Gould, pres’t, or order. 


E. HOUSTOUN. 


Also, Pay Mess. M. & G. Wilkinson, or order. 
A. GOULD, Pres't. 
Also, Pay E. J. Oakley, cash’r, or order. 
M. & G. WILKINSON. 
(Stamped :) Merchants’ Exc. Nat. Bank, N. Y. Paid. 
(1.00 stamps, cancelled. ) 


$2,000.00. TALLAHASSEE, Feb’y 19th, 1869. 


Thirty days after date pay to the order of myself two thousand 
dollars, value received, and charge the the same to the account of (ac- 


ceptance waived )— 
| E. HOUSTOUN, Ag’t. 
To Soutter & Co., 53 William St., N. York. 
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(Endorsed.) 


Pay G. P. Curry, or order. 
E. HOUSTOUN, dAg’t. 


Also, Pay to Austell, Inman & Co. 
G. P. CURRY. 
(Endorsed :) Austell, Inman & Co. 


(Stamped :) Sautter & Co., bankers, 1869, 53 William St., N. York» 
Mar. 24. | 


(80c. stamps, cancelled.) 


$1, 600.00. TALLAHASSEE, Feb’y 19, 1869. 


1158 Thirty days after date pay to the order of myself sixteen 
hundred dollars, value received, and charge the same to ac- 


count of (acceptance waived)— 
E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 


(Endorsed.) 


Pay H. H. Hickman, or order. 
E. HOUSTOUN, Ag’. 


Also, Pay cashier of Nat'l Park Bank of N. York, or order. 
H. H. HICKMAN. 

C. F. McCAY, 
Cash’r Sav. B’k of Augusta. 


(Stamped :) Received payment. J. L. Worth, cash’r. 
(80c. stamps, cancelled. ) 


$1,600.00. | TALLAHASSEE, Feb’y 19, 1869. 


Thirty days after date pay to the order of myself sixteen hundred 
dollars, value received, and charge the same to the account of (ac- 
ceptance waived)— 

E. HOUSTOUN, Ag’. 


To Mess. Sautter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay Maurice Wilkinson, or order. | 
E. HOUSTOUN, Ag’. 

1159 Also, M. Wilkinson. 
Also, Pay E. J. Oakley, cash’r, or order. 
M. & G. WILKINSON. 


_(S-amped :) Merchants’ Exc. Nat’] Bank, N. Y. Paid. 


(1.00 stamps, cancelled.) 
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$2,000.00. TALLAHASSEE, Feb’y 19, 1869. 


Thirty days after date pay to the order of myself two thousand 
dollars, and charge the same to account of (acceptance waived)— 


Ek. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 
(Endorsed.) 
Pay Rob’t A. Reid, or order. 3 | 
| E. HOUSTOUN, Ag’t. 
Also, Rob’t A. Reid. 
Also, Pay J. L. Worth, Esq., cash’r, or order, for account of Na- 


tional Bank of Augusta, Ge. | : 
, G. M. SHEW, Cash. 
(Stamped :) The Nat’l Park Bank of New York. Paid. 


(6.00 stamps, cancelled. ) 
$12,000.00. | TALLAHASSEE, Feb’y 19th, 1869. 
Thirty days after date pay to the order of myself twelve thousand 
dollars, value received, and charge the same to account of (accept- 
ance waived)— | 
E. HOUSTOUN, Ag’. 
1160 To Mess. Soutter & Co., 53 Wm. St., N. York. 
(Endorsed.) 
Pay Edward Thomas or order. 
E. HOUSTOUN, Ag’t. 
Also, Pay cashier of National Park Bank of New York or order. 
: EDW’D THOMAS. 
Also, C. F. McCay, eash’r Sav. B’k of Augusta. 
(Stamped:) Received payment. J. L. Worth, eash’r. 
2c. stamp, cancelled. ) 
$7,350.00. TALLAHASSEE, Jar. 18, 1869. 
At sight pay to the order of Sorrel & Bros. seventy-three hundred 
& fifty dollars, value received, an- charge the same to account of— 
E. HOUSTOUN, Ag’. 
To Mess. Soutter & Co., 45 Wm. St., N. York. 
(Endorsed.) 
Sorrel Bros., G. M. Sorrel. | 
Also, Pay to the order of B. Cartwright, Esq., cash’r. 
T. M. CUNNINGHAM, Cash. 


(Stamped:) Sautter & Co., bankers, William St., N. York, Mar. 24, 
1869. 
(Stamped:) Paid at the National City Bank of New York. 


(1.00 stamps, cancelled. ) 
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1161 $2,000.00. : TALLAHASSEE, Feb’y 19th, 1869. 

Thirty days of date pay to the order of myself two thousand dol- 
lars, value received, and — the same to account of (acceptance 
waived)— 


E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 


(Endorsed.) 


Pay to J. C. Fargo or order. 
E. HOUSTOUN, Ag’t. 


Also, Pay M. Wilkinson or order. 
: J. C. FARGO. 


Also, M. Wilkinson. 


Also, Pay E. J. Oakley, cash’r, or order. 
M. & G. WILKINSON. 


(Stamped:) Merchants’ Ex. Nat’l Bank, N. York. Paid. 
(5.65 stamped, cancelled. ) | 


$11,600.00. | TALLAHASSEE, Feb’y 19th, 1869. 


Thirty days after date pay to the order of myself eleven thousand 
six hundred dollars, value received, and charge the same to account 


of (acceptance waived)— 
KE. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. York. | 


(Endorsed.) 


Pay James B. Walker or order. 
. E. HOUSTOUN, Ag’. 


Also, Pay Geo. W. Thew, Esq., cash’r, or order, for account 
1162 National Bank of Augusta, Ga. 
JAMES B. WALKER. 


Also, Pay J. L. Worth, Esq., cash’ r, or order, for account National 


Bank of Augusta, Ga. 
G. M. THEW, Cash’r. 
(Stamped:) The National Bank of New York. Paid. 
(5 20-c stamps, cancelled.) 


$400.00. TALLAHASSEE, Feb’y 19th, 1869. 


Thirty days after date pay to the order of myself fo-r hundred dol- 
lars, value received, and charge the same to account of (acceptance 


waived)— 
E. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co., 53 Wm. St., N. York. 


51—155 
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(Endorsed.) 


Pay James W. Walker, or order. 
E. HOUSTOUN, Ag’. 


Also, Jas. W. Walker. 


Also, Pay J. L. Worth, Esq., cash.. or order, for account National 


Bank of Augusta, Ga. 


G. M. THEW, Cash’r. 
(Stam pe d:) The National Park Bank of New York. Paid. 


(80-c. stumps, cance Hed.) 
$1,000.00. TALLAHASSEE, Feb’y 19th, 1869. 
Thirty days after date pay to the order of myself sixteen 
1163 hundred dollars, vaiue received, and charge the same to ac- 
~ count of (acceptance waived )— | 
KE. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay James Miller, order. - 
E. HOUSTOUN, Ag’t. 


Also James Miller. 

Also Jas. W. Walker. 

Also, Pay J. L. Worth, Esq., cash’r, or order, for account Nationel 
Bank of Augusta, Ga. 

G. M. THEW, Cash’r. 

(Stamped :) The National Bank of New York. Paid. 

(1.40 stainps, cancelled. ) | 
$2,800.00. TALLAHASSEE, Feb’y 19th, 1869. 


Thirty days after date pay to the order of myself twenty-eight 
hundred dollars, value received, and charge the same to account of 


(acceptance waived)— 
E. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co.,53 Wm. St., N. York. 
(Endorsed.) 


Pay 5B. H. Warren, or order. : 
| EK. HOUSTOUN, Aqg’t. 


Also, Pay G. M. Thew, Esq., cash’r, or order, for account National 
Bank, Augusta, Ga. 


1164 Bb. H. WARREN. 
Also, Pay J. L. Worth, Esq., cash’r, or order, National Bank of 
Augusta, Ga. 
| G. M. THEW, Cash’r. 
(Stamped :) The National Park Bank of New York. Paid. 


(1.00 stamp, cancelled. ) 
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$2,000. TALLAHASSEE, Feb’y 19th, 1869. 
Thirty days after date pay to the order of myself two thousand 


dollars, value received, and charge _ same to account of (accept- 
ance waived)— 
E. HOUSTOUN, Ag’. 
To Mess. Sautter & Co., 53 Wm. St., N. York. — 
(Endorsed y 


Pay Henry Moore, or order. 
E. HOUSTOUN, Ag’t. 


Also, Henry Moore. 
Also, Pay J. L. Worth, Esq., cash’r, for account Nat’l Bank of 


Augusta, Ga. 
G. M. THEW, Cash’r. 


(Stamped :) The National Park Bank of New York. Paid. 
(8.30 stamps, cancelled. ) 
$17,000.00. TALLAHASSEE, Feb’y 19th, 1869. 


1165 Thirty days after date pay to the order of myself seventeen 
thousand six hundred dollars, value received, and charge the 
same to account of (acceptance waived)— 


E. HOUSTUUN, Ag’t. 
To Mess. Sautter & Co., 583 Wm. St., N. York. 
(Endorsed.) 


Pay John W. Walker, or order. 
E. HOUSTOUN, Ag’t. 


Also, John W. Walker. | 
Also, Pay J. L. Worth, Esq., cash’r, or order, for account National 


Bank of Augusta, Ga. 
(No signature.) 


(Stamped :) The National Park Bank of New York. Paid. 
(1.20 stamps, cancelled.) 


$2,400.00. TALLAHASSEE, Feb’y 19, 1869. 


Thirty days after date pay to the order of myself twenty-four 
hundred dollars, value received, and charge the same to account of 


acceptance waived)— 
“  -E. HOUSTOUN, Ag’. 
To Mess. Sautter & Co., 53 William St., N. York. 
(Endorsed.) 


Pay D. R. Wright, or order. 
E. HOUSTOUN, Ag’. 


Also, Pay to the order of Lee, Bliss & Co. 
1166 D. B. WRIGHT. 


(Endorsed :) Lee, Bliss & Co. 


404 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., ET AL., 


(Stamped :) Sautter & Co., bankers, 53 William St., N. York, March 
24, 1869. 
(40-c. stamps, cancelled.) 


$800.00. ‘TALLAHASSEE, Feb’y 19, 1869. 


Thirty days after date pay to the order of myself eight hundred 


dollars, value received, and charge the same to account of (accept- 
ance waived)— : 
E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay Mes. M. C. D’Autignac, or order. 
E. HOUSTOUN, Ag’t. 


Also, H. H. D’Autignace. 
Also, Pay J. L. Worth, Esq., cash., or order, for account National 


Bank of Augusta, Ga. 
? G. M. THEW, Cash’r. 


(Stamped:) Endorsement, guaranteed. J. L. Worth, cash’r. 
(Stamped:) The National Park Bank of New York. Paid. 
(2.00 stamps, cancelled. ) 
$4,000.00. TALLAHASSEE, Feb’y 19, 1869. 
Thirty days after date pay to the order of myself, four thou- 


1167 sand dollars, value received, and charge the same to account — 


of (acceptance waived )— 


E. HOUSTOUN, Ag’t. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay to Jno. & Thos. A. Bones, or order. | 
EK. HOUSTOUN, 4Ag’t. 


Also, Pay to order of Mess. Brown Bros. & Co. 
JNO. & THOS. A. BONES. 


Also, Pay to the order of Merchants’ National Bank. 


BROWN BROS. 
(Stamped :) Paid at Merchants’ Nat’l Bank. 


(2.70 stamps, cancelled.) 
$7,200.00. TALLAHASSEE, Feb’y 19th, 1869. 
Thirty days after date pay to the order of myself, seventy-two 
hundred dollars, value received, and charge the same to account of 
(acceptance waived )— 
E. HOUSTOUN, <Ag’t. 
To Mess. Sautter & Co., 538 Wm. St., N. York. 
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(Endorsed.) 


Pay Augusta Factory, or order. 
E. HOUSTOUN, Ag’. 


Also, Pay J. L. Worth, Esq., cash’r. 
| W. E. JACKSON, 
Pres’t Augusta Factory. 


1168 (Stamped :) The National Park Bank of New York. 
(7.80 stamps, cancelled.) 
$15,600. TALLAHASSEE, Feb’y 19, 1869. 


Thirty days after date pay to the order of myself fifteen thousand 
six hundred dollars, value received, and charge the same to ac- 


count— 
E. HOUSTOUN, Ag’. 


To Mess. Sautter & Co., 53 William: St., N. York. | 
(Endorsed.) 
Pay W. E. Jackson, or order. 
E. HOUSTOUN, Ag’t. 
Also, Pay J. L. Work, Esq., cash’r. 
W. E. JACKSON, 
(Stamped: The National Park Bank, New York. Paid. 
(3.00 stamps, cancelled. ) | 
$6,000.00. TALLAHASSEE, Feb’y 19, 1869. 


Thirty days after date pay to the order of myself six thousand 
dollars, and [charge] the same to account of (acceptance waived)— 


E. HOUSTOUN, Ag’. 
To Mess. Sautter & Co., 53 Wm. St., N. York. 
(Endorsed.) 


Pay John Craig, assignee, or order. . | 

1169 E. HOUSTOUDN, Ag’t. 

Also, Jno. Craig, assignee. 

Also? Pay J. L. Worth, cash’r, or order. 
JNO. CRAIG. 

(Stamped :) The National Park Bank of New York. Paid. 

(10.00 stamp, cancelled.) | 
$23,450. TALLAHASSEE, Feb’y 15, 1869. 

Thirty days after date pay to the order of myself twenty-three 
thousand four hundred «& fifty dollars, value received, and charge 
the same to account of (acceptance waived)— 


E. HOUSTOUN, Ag’t. 
To Mess. Soutter & Co., 53 Wm. St., N. York. 
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(Endorsed.) 
Paid Wm. Shear, or order. | 
| E. HOUSTOUN, Ag’t. 
Also, Pay George T. Jackson, or order. 
WM. SHEAR. 
(Endorsed :) George T. Jackson. 
(Stamped :)’ Paid at the Nat’! Bank of Commerce, New York. 
(1.20 stamps, cancelled.) 
$2,400.00. TALLAHASSEE, Feb’y 19, 1869. 


1170 Thirty days of date pay to the order of myself twenty-four 
hundred dollars, value received, and charge the same to ac- 


count of (acceptance waived )— 
E. HOUSTOUND, Ag’t. 


To Mess. Sautter & Co., 53 Williams St., N. York. 
(Endorsed.) 


Pay W. W. Alexander, or order. 


E. HOUSTOUN, Ag’t. 
Also, W. W. Alexander. | 
Also, Pay J. L. Worth, Esq., cash’r, or order, for account Nati’n’] 
Bank of Augusta, Ga. 
i G. M. THEW, Cash’r. 
(Stamped :) The Nati’n’l Park Bank of N. York. Paid. 
(3.00 stamps, cancelled. ) ‘ 
$6,000.00. TALLAHASSEE, Feb’y 19, 1869. 
Thirty days after date pay to the order of myself six thousand 
doliars, value received, and charge the same to account of (accept- 
ance walved)— 
Kk. HOUSTOUN, Ag’. 
To Mess. Soutter & Co., 53 William St., N. York. 
(Endorsed.) 
Pay Jonn Craig, or order. * 
E. HOUSTOUN, Ag’. 


Also, Pay to J. L. Worth, cash’r, or order. 

JNO. CRAIG. 

1171 (Stamped :) The National Park Bank of New York. Paid. 
(1.00 stamps, cancelled. ) 

$2,000.00. TALLAHASSEE, Feb’y 19, 1869. 
Thirty days after date pay to the order of myself two thousand 

dollars, value received, and charge the same to account of (accept- 


ance waived )— 
E. HOUSTOUN, Ag’t. 
To Soutter & Co., 53 Wm. St., N. York. 
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(Endorsed.) 


Pay A. Gould, or order. 
E. HOUSTOUN, Ag’t. 


Also, Pay to Maurice Wilkinson, or order. 
A. GOULD. 


Also, M. Wilkinson. 


Also, Pay to E. J. Oakley, cash., or order. 
_ GEO. WILKINSON. 


(Stamped :) Merchants’ Exc. Nat’l Bank, N. York. Paid. 


[Endorsed :] Testimony of Timothy H. Porter. Fla. C. R. R. Co. 
vs. Schutte et al. Pp. 662-680. 


1172 GEORGE W. Swepson, a witness produced on the weit of the 
complainant, being duly sworn, deposes and testifies as fol- 
lows: . | 

Q. 1. State your name, age, residence, and occupation. 

A. George W. Swepson: fifty-nine years of age; Wake county, 
North Carolina ; manufacturer. 

Q. 2. Do vou, or do you not, know a body politic and corporate 

called the Western Division of the Western North Carolina Railroad 
Company, the complainant in these suits. And, if yea, please state 
when said company was organized, and under and by virtue of what 
law and authority, to the best of your knowledge and belief. 

A. I do knowsuch a company; it was organized in the latter part 
of the summer or early fall of 1868; it was organized by authority 
of an act of the General Assembly of North Carolina ratified the 
19th day of August, 1868, a copy of which I hereto annex, marked 
S. No. 1. 

_Q. 3. Were you or were you not at any time connected with said 
complainant company in any capacity? And, if yea, please 
1173 state what your relation was, when it commenced, whether 
the same still exists or has terminated, and when it did so 
terminate, if you say it has. 

A. I was elected president of the complainant company when it 
was organized, and ceased to be president at the next annual meet- 
ing, about October, 1869. 

Q. 4. Who, if any one, succeeded you as president of the complain- 
ant company when you retired from that position? ae 

A. Milton S. Littlefield. 

Q. 5. As such president did you or not receive any bonds as the 
property of said company? And, if yea, please state what bonds 
they were, the amount thereof, and the purposes for which you re- 
ceived them. 

A. I received bonds of the State of North Carolina to the amount 
of upwards of six millions of dollars, to be used in the construction 
of the road of said company. 

(. 6. Did you or did you not as such president dispose of said 
bonds? And, if yea, please state where and through whom you 
disposed of the same. 
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1174 A. I did dispose of said bonds, or a larger portion of them, 
through the house of Soutter & Co., in the city of New York. 
Q. 7. Have you or have you not been examined as a witness or 
given any depositions or affidavits in any suit or suits in reference 
to your dealings and transactions as president of the complainant 
company respecting said bonds? And, if yea, please state in what 
suit or suits and by whom and when and where the same were in- 
stituted ? 


A. I have made affidavits in’ two separate suits brought by the oP 
complainant company in the supreme court of the State of New 3 
York, one of which suits was commenced in October, 1870, by the 


complainant against Edward Houston and Milton 8S. Littlefield, and | 
the other suit was commenced by the complainant company about CE 
September, 1871, against Siduey W. Hopkins and others. Both of said 
suits had reference to transactions made by Milton 8. Littlefield and 
myself as president of the complainant company. 
Q. 8. Please look at the papers now shown you, made part 

1175 of this question, marked A and G, respectively, and certified 

by the clerk of the United States circuit court for the northern 
district of Florida, and state whether or not you recognize the contents 
of said papers; and, if yea, please state what they are respectively, 
according to the best of your knowledge and recollection. 

A. I have examined said papers A and G,and believe them to be 
correct copies of the affidavits made by me in the two suits above 
mentioned. : 

Q. 9. Please read said two affidavits, and state whether or not the 
matters and facts therein stated are true to the best of your knowl- 
edge and belief. And are you willing to affirm and make the same 
part of your present examination, so far as the matters inquired 
about are involved in this suit ? 

A. I have read said two affidavits marked A and G, respectively, 
and state that the same do set forth correctly both my then and 
present recollection and belief as to the matters and facts therein 

stated, and do adopt said two affidavits as a part of my pres- 
1176 ent examination, marked 8S. No. 2 and 8. No. 3, respectively. 
Q. 10. Previously to vour giving of the said affidavits, or to 
the bringing of the said suits therein mentioned, did you or did you 
not have any settlement, in whole or in part, with the complainant. 
company, or with any one acting in its behalf, respecting the use of 
its bonds and assets as mentioned in said two affidavits? And, if yea, 
please state when and with whoim such settlement was made. 

A. A settlement was had on or about the 16th day of April, 1870, 
in the city of Washington, D. C., between myself and Milton S. Lit- 
tlefield on the one part and a board of commissioners, appointed on 
the part of the State of North Carolina under a special act of the 
General Assembly, passed, I believe, on the 24th day of March, 1870. 

Q. 11. Was or was not said settlement reduced to writing? 

A. It was. 

Q. 12. Please look at the two papers now shown you and made 

part of this question, one dated April 16th, 1870, and signed 
1177 “N. W. Woodfin,” “W. G. Candler,” “W. W. Rollins,” and 
“George W. Swepson,” and the other signed “George W. 
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Swepson, President Fla. Central R. R. Co.,” and “M. S. Littlefield, 
President J., P. & M. R. R. Co.; N. W. Woodfin, W. W. Rollins, 
W. G. Candler,” and “W. P. Welch,” and witnessed by “M. W. 
Ransom” and “R. R. Swepson,” and state whether or not you rec- 
ognize said papers as the original writings so executed at the time of 
the settlement above mentioned. 3 

A. I have examined said two papers, and recognize the same as 
the original papers executed at the time of said settlement. 

Q: 13. In the execution of one of said papers it is signed “George 
W. Swepson, President Fla. Central R. R. Co.,” and “ Milton S. Lit- 
tlefield, President J., P. & M. R. R. Co.” Please state whether or not 
such signing was done by the knowledge or authority of said rail- 
road companies, or either of them. 

A. Thad not myself any authority for using the name of the Flor- 

ida Central Railroad Company for such purpose, and am not 
1178 aware of any authority said Littlefield had for using the name 

of said J., P. & M. R. R. Company for any such purpose, but 
as we owned a large majority of the stock of said roads we assumed 
the authority to act as we did. , 

Q. 14. Please look at the papers now shown you, numbered from 
1 to 52, inclusive, and signed “ E. Houstoun, ag’t,” and bearing date 
from February 18th, 1869, to March 23d, 1869, and state what knowl- 
edge, if any, you have respecting said several papers. 

A. I have examined said several papers, and recognize the same 
to be a portion of the original drafts drawn by said Edward Hous- 
toun, as my agent, on Soutter & Co., of New York, in payment fora 
part of the stock of the Florida Central Railroad Company, and Pen- 
sacola and Georgia and Tallahassee Railroad bonds mentioned in my 
two before-mentioned affidavits in the aforesaid suits in the supreme 
court of New York, and were paid out of the funds arising from the 
sale of the bonds belonging to the complainant company. 

Q. 15. Have you or not in your possession other or similar 

1179 drafts or checks or papers drawn upon and paid out of the 

complainant’s money for like purposes, as stated in your last 

answer ; and, if yea, will you produce the same as part of your an- 

swer, or if you know of any such papers not in your possession, will 
you please state where they are? 

A. There was a much larger number of similar drafts, checks, and 
orders or acceptances paid out by myself, or by my orders, through 
my agents, in the purchase of the stocks and bonds of. said Florida 
railroads, but I do not believe they are now in my possession. My 
intention was to turn over all such papers to said Littlefield as be- 
longing to the complainant company, when he became the president 
of said company in October, 1869. 

Q. 16. Please look at the two papers now shown you, and made 
part of this question, one dated March 26th, 1869, signed by “ Frank 
Dibble (seal), for himself and associates (seal),” and “ George W. 
Swepson (seal),” and the other dated April 22d, 1869, signed “ Frank 
Dibble, for himself and associates (seal),” conveying the Pensacola 
and Georgia railroad and the Tallahassee railroad to George W. 

52—150 : 
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Swepson, and state what, if anvthing, you know about said 

1180 _ two papers, or either of them. State, to the best of your rec- 
ollection, the origin and object of said papers. 

A. Ihave examined said two papers, and know all about their 


origin andexecution of the same. The paper dated the 20th of March 
»] 


1869, is the agreement by virtue of whieh I paid the $960,700 in 
the Pensacola and Georgia and Tallahassee Railroads bonds for the 
purchase of the said two roads of like name ty said Dibble and as- 
sociates on the 20th of March, 1869, and defining the interests re- 
served to me as therein provided. At the date of this agreement it 
was not understood or agreed that I would invest any further in 
the purchase of said railroads, but that the remainder of the pur- 
chase-money bid at said sale, and mentioned in said paper, amount- 
ing to about $472,065, whether paid in bonds or money, would be 
provided for by said Dibble ind associates when the deeds of convey- 
ance would be executed by the Trustees of the Internal Improve- 
ment Fund of the State of Florida in consummation of the 
1181 purchase and sale of said two roads on the 20th of March, 
1869, as aforesaid. 

But such payment not being so made by said Dibble and asso- 
ciates, the purchase was completed by my agreeing to provide the 
means for completing the same by a check for the said sum of 
$472,065, being placed in my hands by said Dibble, drawn on Dib- 
ble, Worth & Co., of New York, which was to be treated, for the 
time being, as money, but in reality to be provided for by the use 
of the bonds agreed to be issued and delivered to me under said 
agreement of March 26th, 1869; that acting upon this understand- 
ing between the parties, the Trustees of the Internal Improvement 
Fund were requested to execute the deeds conveying said two roads 
to said. Dibble and associates, which was done on the 8th day of Apr il, 
1869, and are the same dee ds which are made Schedules B and € in 
the bill of complaint touching the Jacksonville, Pensacola and Mobile 

railroad. I have examined the printed copies in said bill, and be- 
lieve them to be correct, the consideration, and the only consid- 
eration, paid for the execution of said deeds being the said 
1182 $960,700 in the said Pensacola and Georgia and Tallahassee 
Railroad bonds, and the said check of said Dibble, which 
was treated as money in my hands, and my receipt taken therefor 
by the Trustees of the Internal Improvement Fund. 

The payment of the said $960,700 in said Pensacola and Georgia 
and Tallahassee Railroad bonds by me, and giving my receipt for 
~ check of said Dibble, which was treated as money by said trustees 

» the amount of said $472,065, placed the whole burden of the 
meth hase of said two roads on me, not a dollar of which purchase- 
money or means had been paid or provided for by said Dibble and 
associates, or any other party. 

In order to protect and reimburse me, as provided in said agree- 
ment of the 26th of March, L869, the second paper named in the 
question was executed. That is the deed dated April 22d, 1869, exe- 
cuted by F. Dibble and associates to myself, conveying to me the 
said Pensacola and Georgia and Tallahassee railroads, and deliver- 
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ing to me the two deeds conveying the same to said Dibble 
1183 and associates, to be by me held for the purposes mentioned 

in said deed of trust of the 22d of ae 1869, that is to say, 
first, to provide for and pay the said $472,065 unpaid purchase- 
money due to the Trustees of the Internal Improvement Fund ; 
and, second, to secure and pay back to me the $960,700 in Pensacola 
and Georgia and Tallahassee Railroad bonds paid by me in the 
purchase of said roads; and until these payments were made nobod 
but myself had any vested interest in the purchase of said two rail 
roads or title thereto. But when the terms of said agreement of the 
26th of March, 1869, and the said deed of conveyance to me of the 
22d of April, 1869, were fully complied with it devolved on me to 
convey said two railroads to such company as should be incorporated 
by the Legislature of Florida, with said Dibble and associates as 
corporators, to receive and hold the same as provided in said papers, 
copies of which I make part of this answer, marked 8. No. 4 and 8. 

No. 5, respectively. 

1184 Q. 17. Was or was not an act incorporating said Dibble 

and associates into a body politic and corporate obtained from 
the Legislature of Florida; and, if yea, were or were not the said 
bonds executed and delivered to you, and did you or not make the 
conveyances of said Pensacola and Georgia and Tallahassee rail- 
roads to said newly incorporated company, as provided in said agree- 
ment of the 26th March and said deed of trust of 22d April, 1869, 
aforesaid ? 

A. An act incorporating said F. Dibble and associates into a body 
politic and corporate was passed by the Legislature of the State of 
Florida on the 24th day of June, 1869, stvled The Tallahassee Rail- 
road Company; that by the sixth section of the said act of incor- 
poration the bonds to be issued to me and the lien created in my 
favor was fully provided for, and subsequent thereto bonds to the 
amount of $1,500,000 were prepared and partly executed and placed 
in my hands, but the same were never fully executed or made satis- 

factory to me, and I never made the conveyance to said new 
1185 Tallahassee Company, as provided in said deed to me of the 

22nd of April, 1869. The only conveyance or transfer of any 
sort I ever made was to M. S. Littlefield, about the month of Novem- 
ber, 1869, as stated in my said deposition in the New York suits, 
who received the whole of said Florida railroad interests purchased 
by me as aforesaid in trust and as the property of the complainant 
company, as also stated in my said affidavits given in the said suits 
in the supreme court of New York; but I am willing to make, or 
cause to be made, the conveyance of said Pensacola and Georgia and 
Tallahassee railroads to the said new Tallahassee Company, or to its 
successors, the said Jacksonville, Pensacola and Mobile Railroad 
Company, whenever the terms of the said trust are complied with. 

(. 18. Has or has not the said sum of about $472,065, the balance 

of said purchase-money mentioned in said deed of the 22d of April, 

1869, ever been paid or discharged in any respect to the 

1186 Trustees of the Internal Improvement F und, or in any man- 
| ner provided for ? 
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A. Said $472,065 has never been paid or discharged. As stated, it 
was intended to be paid out of the proceeds of said $1,500,000 in 
new Tallahassee bonds so partly executed and placed in my hands 
as aforesaid, and was for that reason specially provided for in said 
deed to me of the 22d of April, 1869, and constituted, and still con- 
stitutes, part of the consideration therefor, and was hence provided 
for therein, and when said money is paid it will entitle me to the 
return of my receipt covering the said check of the said Dibble for 
said $472,065 delivered to and held by the Trustees of the Internal 
Improvement Fund as aforesaid. | 

Q. 19. You have spoken of the $1,500,000 in the bonds of the said 
Tallahassee Railroad Company, as incorporated on the 24th day of 
June, 1869. Have you, or have you not, said bonds in your posses- 
sion; and, if yea, will you produce the same as part of your answer 
to this question ? 

A. I have, I believe, about $724,000 of said bonds in my posses- 
sion, and I produce the same as a part of my testimony, and will 
furnish a list of the numbers thereof to the commissioners as a 

part of this deposition, marked with my initials, “G. W. 8.” 
1187 I supposed, until I was served by the marshall with a sub- 

poena duces tecum in tliis case, that I had the whole of said 
bonds jin my possession, as I should have, but failed to find them, 
and I now doubt whether the whole of them were returned to me by 
said Littlefield; I will look further, and if I find the remainder of 
the said bonds I will deliver them to the court as part of my exam- 
ination. I state positively, however, that I have never disposed of 
said bonds in any manner, except so far as they were included in 
any transfer made to said Littlefield to the use of the complainant 
company, and as part of its assets. 

Q. 20. Do you or do you not know what disposition was made of 
the said $960,700 in said Pensacola and Georgia and Tallahassee 
bonds paid by you in the purchase of said railroads in March and 
April, 1869, and do you know the numbers thereof and the amount 
of the coupons attached to the same? If yea, please state the same, 
to the best of your recollection. 

A. I delivered the whole of said bonds into the hands of R. H. 
Gamble, Comptroller of the State of Florida and ez officio member of 

the Board of Trustees of the Internal Improvement Fund 
1188 tor the State of Florida, and I was informed that the whole 

of said bonds and coupons attached thereto were destroyed 
by being burned on the 26th day of February, 1872; the list of said 
bonds and coupons hereto attached, marked S., No. 6, I believe to be 
a true list and schedule of said bonds and coupons. 

Q. 21. Besides the said $960,700 in said bonds and the check 
of said Dibble, covered by your receipt for $472,065, was there or 
was there not, within your knowledge, information, or belief, any 
other consideration whatever paid for the purchase of said Pensa- 
cola and Georgia and Tallahassee railroads sold on the 20th day of 
March, 1869? 

A. I know there was no other consideration paid, and have heard 
it intimated or pretended that there was. 
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Q. 22. When did you first advise or inform the directors of the’ 


complainant company of the use vou had made of its assets in the 
purchase of said stock and bunds in said Florida railroads ? 

A. I believe the first time I imparted the information was to the 
commissioners appointed by the said act of the Legislature at or 
about the time said settlement was made, to wit, the 16th day of 

April, 1870. | | 
1189 Q. 23. In making said settlement and executing said papers 

of the 18th of April, 1870, was it or was it not agreed or in- 
tended as part of said settlement that the said commissioners ap- 
pointed under said act of the Legislature or the directors of the 
complainant company should have the right to control or direct the 
affairs of said Florida railroads mentioned therein, and did or did 
not said complainant company, within your knowledge, information. 
or belief, ever attempt to exercise such centrol ? 

A. There was no such right to control said Florida railroads asked, 
assumed, or conceded; the commissioners, acting for the State of 
North Carolina, as authorized by law, only inquired after the use 
and disposal made by the six millions of dollars and upwards of 
State bonds I had received of the complainant company and what 
disposition had been made thereof; their efforts were to secure and 
collect the money due the complainant company, and they did not 

attempt to do anything else; the allusion in the papers to the 
1190 Florida State bonds was merely and entirely an incidental 

matter, or source from whence the money might be derived, 
but it was money the Commissioners were to receive and not Florida 
State bonds. 

(. 24. Were or were not the Florida State bonds mentioned in 
said papers of 16th April, 1870, or the law authorizing the issue of 
the same, present- — or considered by said commissioners and your- 
self at the. time said settlement was made? | 

A. There were no Florida State bonds, or any other bonds, or any 
law authorizing the issue of said bonds, presented to or considered 
by said commissioners at the time said settlement was made. As 
stated, the terms of said settlement were wholly for the payment of 
specified sums of money, and not for the delivery to or receipt of 
bonds by the commissioners, and there was no necessity for consid- 
ering the character or validity of any bonds, or the law authorizing 
their issue, and there was nothing whatever mentioned on the sub- 
ject. | 
Q. 25. Do you know or can you state any other matter or 
1191 thing material to this your examination beyond what you 

have answered unto? And, if yea, please state the same fully 
and at large in your answer. 

A. The matters testified to by me took place nine or ten years ago, 
and nothing else material occurs to me at present. If any other 
matter pertinent to this inquiry shall be asked, I will cheerfully 


answer the same. 
GEO. W. SWEPSON. 
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Sworn — and subscribed before me, this 24th day of March, 1879. 
JOS. B. BATCHELOR, 


Special Examiner. 


I do hereby certify that the foregoing depositions of Calvin M. 
McLand and Geo. W. Swepson were taken before me at the time and 
place before mentioned, the said witnesses being first duly sworn on 
Holy Evangelist of Almighty God to tell the truth, the whole truth, 
and nothing but the truth, and by nie reduced to writing, and signed 
— said witnesses in my presence, and that Lam not of counsel or 
attorney for either of the parties, and am not interested in the event 
thereof. : 

JOS. B. BATCHELOR, 


Special Examiner. 


[Endorsed :] Testimony of Geo. W. Swepson, pages 631 to 636, In- 
clusive. Schutte record. Case of Fla. C. R. R. vs. Schutte e al. Sup. 
Ct. ULS. | 


1192 Supreme Court. 


THe Western Norto Caro.uina RAILROAD COMPANY (FOR THE 
| WersTERN DIVISION) 
against 
Kk. Housroun and Minton 8. LirrLerrep. 


STATE AND County OF NEW YorK, | _. . 

City and County of New York, 5°" 

George W. Swepson, of Atmance county, in the State of North 
Carolina, makes oath and says: 

From October, 1868, to October, 1869, I was president of the Western 
North Carolina Railroad for the Western Division. As _ president, 
and for said company, I rereceived possession of over six millions of 
the bonds of said State. I hypothecated said bonds in the city of 
New York, and cut of the proceeds I purchased and paid for about 
three thousand shares of stock of the Florida Central Railroad Com- 
pany. I did this through my agent, Mr. Edward Houstoun, who is 


defendant in this action. He knew from my telling him that I ob-. 


tained the funds for said purchase, as above stated, and that, in fact 
and in equity, said Western Division of said Western North 
1193 Carolina Railroad Company were the owners of said stock. 
About October, 1869, I ceased to be president of said company, 
and Milton S. Littlefield became the president, as my successor. 

In negotiating and meking settlements as retiring president with 
said Littleficld as incoming president for said railroad company, I 
passed over as assets for said company said three thousand shares of 
Florida Central Railroad Company stock ; said Littlefield said he 
would receive it and account to said company, he being the presi- 
dent thereof. At his request [ transferred said stock to him in his 
individual name, but it was for said Western Division North Caro- 
lina Railroad Company, and it was so received by said Littlefield, 
president of said company. 
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This settlement was in November, 1869. About May, 1870, said 
Houstoun had nego-tions. with said Littlefield individually to sell 
to said Littlefield his (Houstoun’s) stock in the Florida Central 
Railroad,and also some bonds of the Tallahassee Railroad Company 
and the Pensacola and Georgia Railroad Company. ° 

On that transaction there remained due to Houstoun about 

$160,000, and an agreement was made that Houstoun should 
1194 take as collateral security a pled-e from Littlefield of said 

three thousand shares of Florida Central Railroad stock. 
Subsequently said Florida Central Railroad Company issued one 
tnillion dollars of their bonds, and agreed with Harrison Reed, then 
Governor of the State of Florida, to make, as the law allowed, an 
exchange of said railroad bonds for an equal amount of the bonds 
of the State of Florica. 

But said Governor Reed refused to deliver said State bonds, un- 
less as an additional security they should, with said threee thousand 
shares of stock, be placed in the hands of said Houstoun to secure 
payment of said debt due by said Littlefield to said Houstoun, as 
well as some other private debts of said Littlefield. That in accord- 
ance with said requirement of said Governor, and the agreement to 
that effect between said Governor and said Houstoun, said one mill- 
ion dollars of State bonds were so placed in the hands of said Hous- 
toun. Affiant says he is informed by said Littlefield, and verily 
believes, that said arrangement to that effect — between said Hous- 

toun and Governor Reed. 
1195 Affiant further says that he was informed by said Governor 

Reed that he, the said Governor, was personally and pecu- 
niarily interested with said Houstoun in a portion of the profits 
which Houstoun might make on the purchase and sale of a portion 
of the stock of the Florida Central Railroad Company, which Hous- 
toun had bought at twentv cents on the dollar, and that under the 
agreement and sale to Littlefield of the said stock Littlefield was, as 
I learned, to pay for. 

Affiant further says that previous to this delivery of stock and 
State bonds to said Houstoun by said Littlefield he, said Littlefield, 
both in his individual capacity and as president of the Jacksonville, 
Pensacola and Mobile Railroad Company, pledged the whole inter- 
est and portions held by him, said Littlefield, of every kind and na- 
ture, in said railroad in Florida, or in any or all of them, to secure 
to said Western North Carolina Railroad Company all moneys due 
to said company from this affiant, as aforesaid, and that pledge cov- 
ered the very securities pledged ‘subsequently, as above stated, by 

said Littlefield to said Houstoun. 
1196 Affiant further says that throughout all said transactions 
said Houstoun knew and was fully notified that all of said in- 
terest purchased by afliant in said F lorida railroad were purchased 
with funds raised in the city of New York by the hypothecation of 
the bonds which belonged to the Western North Carolina Railroad 
Company. ' 

Affiant further says he is informed and _ believes that said Hous- 

toun intends to sell said three thousand shares of stock in New York 
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city on the 4th of October instant, at No. 111 Broadway, at 10} 
o’clock a. m., and affiant has received from said Houstoun a written 
notice to that effect, of which a copy is hereto annexed, marked Ex- 
hibit No. 1. 

Affiant further says he is informed and believes that the intention 
of the said Houstoun is to sell said stock separately, subject to said 
mortgage bonds, and afterwards to sell said State bonds ; and he is 
by law, as owner of said State bonds, entitled to exchange them for 
said railroad mortgage bonds, so he can become by said sale owner 
of the majority of stock of said company, and also owner of Its 

mortgage debt. 
1197 = Affiant further says that a knowledge of said facts above 

stated has become public to a great extent, and that hag pro- 
duced doubts and clouds upon the title and value of said stock and 
securities, and if allowed to be sold as proposed they will yield 
scarcely anything, and said Western North Carolina Railroad Com- 
pany will be defrauded and lose their entire claim, or nearly so ; 
that it will be irreparably injurious to said Western North Carolina 
Railroad Company and. to their just rights, and affiant knows that 
all of said securities represent the money and funds of said Western 
North Carolina Railroad Company. | 

Affiant further says that neither said Littlefield nor said Houston 
resided in the State of New York, but they reside in Florida, as afh- 
ant is informed and believes, but affiant is informed that said Hous- 
toun ts now In New York city. 

Affiant says he is informed and believes that said Houstoun had 
said State bonds and said certificates of stock in the city of New 
York a few weeks ago, but affiant does not know where they 

are. 


1198 GEORGE W. SWEPSON. 
Subscribed and sworn to before me, this 3d day of October, A. D. 


1870. | 
W. E. CARPENTER, 
Notary Public, New York City. 


Unirep States oF America, Northern Dist. of Florida: 


I, Phihp Walter, clerk of the cireuit court of the United States 
in and for the northern district of Florida, do hereby certify that 
the foregoing is a true copy of the original deposition as exhibited 
with the bill in equity on the part of the Western Division of the 
Western North Carolina railroad against George F. Drew, Governor 
and trustee, and the Florida Central Railroad Company and others, 
on file in my office. 

Witness my hand and the seal of said court, at Jacksonville, in 
said district, this 7 day —, A. D. 1879. 


[L. s.] PHILIP WALTER, Clerk. 


Exhibit 8, No. 2, filed with deposition of George W. Swepson. 
JOS. B. BATCHELOR, 
Spec’l Examiner. 
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1199 | S. No.3. ScHEpuLeE G. 
New York Supreme Court. 


THE WESTERN Division oF THE WESTERN NORTH CAROLINA RAIL- 
ROAD COMPANY 
U8. 
SIpNEY W. Hopkins et al. 


City AND County oF New YORK, 38: 


George W. Swepson, having first been duly sworn, makes oath, 
and says: 

That lie was from October, 1869, to October, 1869, president of 
the company (the plaintiffs in this action), and during the period, 
from the spring of 1869 until the summer of 1870, he was the presi- 
dent of the Florida Central Railroad Company. 

Affiant further states that, as president of the plaintiff, he came 
into possession of about six millions of dollars in bonds of the State 
of North Carolina; said bonds being received by affiant for the ac- 
count of said plaintiffs and in payment of a portion of the capital 
stock of said company. 

Affiant further states that he held such bonds to be used for the 
purpose of constructing the railroad of said plaintiffs. 

Affiant further states that after receiving the said bonds 
1200 he brought them to the city of New York, and there pledged 

a large portion of them ; that is, nearly all of them, as col- 
lateral security for inoney then ‘and afterwards borrowed from time 
to time by this affiant. 

Affiant further says that he used about $150,000 of said money 
to purchase in Florida a quantity, being more than half of the cap- 
ital stock in the Florida Central Railroad Company, which company 
then had no mortgage debt ne its line of railroad, which was 
sixty miles long, completed, and in good running order. 

Affiant says that other portions of said money, to wit, about 
$720,000, was expended in buying first-mortgage bonds of the Pen- 
sacola and Georgia Railroad Company and of the Tallahassee Rail- 
road Company ; said mortgage bonds amounting to about $1,000,000, 
and also in buyi ing some stock in said company, and in paying ex- 
penses invidental to said purchase. 

Affiant further says he purchased and held said railroad interest 
above named in his own name. 

Affiant further says that about the nth of March, 1869, the 
Trustees of the Internal Improvement Fund of the State of Florida, 
having authority to do so, caused to be sold at public sale the Tal- 

lahassee railroad and the Pensacola and Georgia railroad to 
1201 pay the first mortgage bonds thereof. 

Affiant further says that Mr. F. Dibble, of Jacksonville, 
and associates, became the purchasers of both of said roads at said 
sale, they having. bid the amount of the whole mortgage indebted- 
ness of said railroads, amounting in all to over $1,400,000. 

Affiant further says that said F. Dibble and associates were not 
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able to pay the said trustees the amount of said bid, the larger por- 
tion of which would have been due to this affiant ; and, therefore, 
said Dibble and his associates proposed to this affiant that if this 
affiant would relinquish his claim to payment under said sale they 
would cause a new company to be organized to own both of said 
railroads (sold as aforesaid), and that this affiant should be asso- 
ciated therein, and should own one-third of the capital stock in said 
new company ; and further, that a new mortgage should be made 
on thenew consolidated railroad, and the bonds thereof should be sold 
for one purpose only, to wit, to pay the affiant the entire amount of 
his investment and outlay in purchasing said railroad interest, and 

a further sum of $150,000; and also to pay to said Trustees 
1202 of said Internal Improvement Fund the amount of the re- 

maing outstanding bonds for which said railroad was sold— 
said remaining bonds amounting to over $400,000. 

Affiant further savs that he agreed to said proposal,and a written 
memorandum of said agreement was duly executed by said Dibble 
and his associates and this affiant, and this affiant surrendered his 
bonds to said Trustees of said Internal Improvement Fund. 

Aftiant further says that said written agreement was drafted by 
M. D. Papy, Esq., and J. P. Sanderson, Esq., attorneys, &ec., in Flor- 
ida, and said agrecment was transferred by this affiant to Gen. Mil- 
ton S. Littlefield, after he became the president of said W. D. W. & 
C. R. R. Co. Athant further says that subsequently a supplemental 
agreement was made by him with said F. Dibble and a majority of 
his associates whereby the latter agreed that in consequence of the 
payments of $25,000 (which was duly paid) by affiant, he should re- 
ceive about 60 per cent. of the capital stock of said consolidated 
company instead of one-third thereof, as originally agreed. 

Affiant further says that part of said money expended as 

1203 above for said railroad companies was about $7,000 for two 

locomotives and the purchase-money for a lot of land in 
Jacksonville, said lot having cost the sum of of $5,000. 

Affiant further says that he assigned ard transferred said agree- 
ment with F. Dibble and associates and all affiant’s interest in and 
claims upon said Florida railroad to Gen. Milton S. Littlefield, he 
being the president of the Western Division of the Western North 
Carolina Railroad Company, and said assignment was so made upon 
the express understanding and agreement that he would apply said 
property to reimburse said railroad company the full amount (with 
8 per cent. interest) of all their money which affiant had invested 
and expended as above stated in said Florida railroads. 

Affiant further says that out of the sum of $720,000 invested as 
above in said Florida railroads, about $120,000 was so expended for 
affiant through the agency of Milton 8. Littlefield in person. 


(Signed) GEO. W. SWEPSON. 


Subscribed and sworn to before me, this 8th day day of Septem- 
ber, 1871. 
JAMES W. CONNOLLY, 
Notary Public, N. Y. Co. 
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1204. Uwnrrep States or AMERICA, 
Northern District of Florida : 


I, Philip Walter, clerk of the circuit court of the United States in 
and for the said district, do hereby certify that the foregoing is a 
true copy of the deposition as exhibited with the bill in equity on 
the part of the Western Division of the Western North Carolina 
Railroad Company against George F. Drew, Governor and Trustee, 
and The Jacksonville, Pensacola and Mobile Railroad Company and 
others, on file in my office. 

Witness my hand and the seal of said courts, at Jacksonviile, in 
sald district, this 7th day of March, A. D. 1879. 

[us] PHILIP WALTER, Clerk. 


[Endorsed :] Exhibit S, No. 3. Filed with deposition of Geo. W. 
Swepson. Jos. B. Batchelor, spec’l] examiner. Affidavits of Geo. 
W. Swepson, pages 638 to 643. Schutte Record. Case of Fla. C. R. 
R. vs. Schutte et al. Sup. C’t U.S. 


1205 Cireuit Court of the United States, Northern District of 
Florida. In Equity. 


To the honorable the judge of the circuit court of the United States 
for the northern district of Florida : 


J. Fred. Schutte, Jan Prins, Adrianus Prins, Heinrich Ulricio, 
Elias Fuld, J. Borzo, H. Van Booven, Dr. Nicholas Jacob den. Tex.; 
J. H. Brunnekruff, J. H. Grem, Willeumier Van Tyer Van Taer, C. 
Both, L. L. Wertheim, Wysman de Voogt, T. P. Roelopz, Jan Tiche- 
laar, Jr., Jacobus Wertheim, P. Van Reysen, May-de Beneditly Beer, 
Gerard A. Heineken, T Colom, Charles Gosewinckel, Boon Hart- 
sink Van Tyew, N. J. Franket, Johannes Willem Donk, Vauder 
Stoop, & Berg, who are aliens and subjects of the King of the Nether- 
lands, bring their bill of complaint, in their own behalf, and in 
behalf of such other persons, having claims, who may come in and 
be made parties, plaintiffs herein, and contribute to the expenses 
thereof. against The Western Division of the Western North Caro- 

lina Railroad Company, a corporation created by and exist- 
1206 ing under the laws of the State of North Carolina, and a 

citizen thereof, the Jacksonville, Pensacola and Mobile Rail- 
road Company, the Florida Central Railroad Company, corporations 
created by and existing under the laws of the State of Florida, and 
citizens thereof; Edward Lewis, Patrick Houston, Robert H. Gamble, 
Charles E. Dyke, Sr., Edward M. L’Engle, Robert Walker, Clayton 
A. Cowgill, George W. Betton, directors in said last-mentioned cor- 
poration, and who are citizens of the State of Florida; James 
M. Baker, George B. Foster, W. I. Lawton, Milton S. Littlefield, N. 
K. Sawyer, J. C. L’Engle, Edward M. L’Engle, Charles B. Fenwick, 
who are citizens of the State of Florida, and Joseph B. Stewart, who 
is a citizen of the State of New York, claiming to be Directors in 
said Florida Central Railroad Company; Francis Vose, who is a 
citizen of the State of New York; M. K. Jessup & Co., who are citi- 
zens of the same State; Chandler H. Smith, S. A. Smith, Sr., Smith 
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Simkins, B. C. Lewis, D. Griffith Ambler, W. I. Hines, Trustee, Mrs. 
A. F. Finlayson, James G. Gibbs, who are citizens of the State of 
Florida; Edward C. Anderson, James Hunter, E. Waitzfeller, 
1207. John M. Guerard, John C. Falligant, Lewis F. Nicoll, George 
Robertson, J. A. Hunnicut, who are citizens of the State of 
Georgia ; The People’s Bank, a corporation created by and a 
under the laws of the State of South Carolina, and a citizen of saic¢ 
State; William McBurney, Winthrop B. Williams, who are citizens 
of the State of South Carolina; George F. Drew, Governor of the 
State of Florida; Walter Gwynn, Treasurer of the State of Florida ; 
Hugh A. Corley, Commissioner of Lands and Immigration of the 
State of Florida; George P. Rainey, Attorney General; Walter 
Gwynn, Treasurer ; Columbus Drew, Comptroller, George F. Drew, 
Governor, which officers aro Trustees of the Internal Improvement 
Fund, and herein sued as such; Milton S. Littlefield, in his own 
right; Robert J. Washington, who is a citizen of the State of Vir- 
ginia. 
And, thereupon, your orators complain and savy : 


I. 


That, on the 20th of March, 1869, the Trustees of the Internal Im- 
provement Fund, acting under the powers conferred upon them by 
“an Act of the General Assembly of the State of Florida, 
1208 entitled an act to provide for and encourage a Liberal Sys- 
tem of Internal Improvements in this State,” approved Janu- 
ary 6th, 1855, took possession of and sold at public auction the rail- 
roads and property which belonged to and were used by the Pensa- 
cola and Georgia and Tallahassee Railroad Companies, which rail- 
roads extend from Lake City to Quincey, with a branch to Monti- 
cello, and from Tallahassee to St. Mark’s. Said sale was made be- 
‘cause Of non-compliance with the third section of said law. 


IT. 


That said sale was fairly conducted and made in strict compliance 
with the provisions of said law; that the aggregate amounts for 
which said roads were sold was the sum of one million four hun- 
dred and fifteen thousand dollars, which sum exceeded the total 
amount of the principle of all the bonds then outstanding which 
were issued by said corporations under the said law. 


IIT. 


That F. Dibble and associates purchased said roads at said ‘sale 
and paid the purchase-money, and the said trustees made 

1209 deeds under their seals by which they conveyed said prop- 
erty to said purchasers, reciting therein the payment of the 
purchase-moneys, which deeds they delivered to said_ Dibble, and 
iinmediately placed him in possession of said railroad and property. 


IV. 


That complainants have been informed within a short period that 
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part of said purchase-money was accepted by said trustees in said 
bonds issued by the said corporations, which they immediately can- 
celled, and the balance was placed by said trustees in the hands of 
George W. Swepson, as agent of said trustees, with directions to 
purchase and sane to them for cancellation the outstanding of 
said bonds of said companies which were entitled to payment out 
of said fund; that said Swepson was a man in good credit, reputed 
to we worth at least a half million of dollars, and had that amount 
in Florida; that the said trustees acted in the premises within the 
scope of their authority and in good faith, and to carry into execu- 
tion the powers with which they were vested by law. 


1210 | V. 


That said Dibble and associates afterward became incorporated by 
an act of the Legislature of Florida, under the name and style of 
“ ‘Tallahassee Railroad Company,” for the purpose of operating the 
said railroads to which they had so acquired title. Afterwards the 
said “ Tallahassee Railroad Company ” and said Dibble and associ- 
ates conveyed the said railroads to “The Jacksonville, Pensacola 


and Mobile Railroad Company,” of which George W. Swepson and. 


Milton 8. Littlefield owned nearly the entire stock. 
VI. 


That in the year 1870 the last-named company, which will here- 
after be spoken of as the J., P. & M. Co., obtained from the Governor 
of Florida, Harrison Reed, four thousand bonds of one thousand 
dollars each, which were issued by said Governor in accordance 
with the laws incorporating said J., P. & M. Co., and which bonds 
purported to obligate the State of Florida to pay to the bearer 

thereof one thousand dollars om each bond, with interest at 
1211 the rate of eight per cent. per annum, a copy of one of which 

bonds is hereto annexed marked “A,” and prayed to be re- 
ferred to. 


VIL. 


The said J.. P. & M. Co. delivered to the Governor of the State, in 
exchange for said four thousand bonds which he received from him, 
a like amount of bonds, three thousand of which were executed by 
the said “J., P. & M. Co.,” and thousand by the “Florida Central 
Railroad Company.” Said bonds were for the sum of one thousand 
dollars each, bearing interest at the rate eight per cent. per annum, 

ayable to the State of Florida. Copies of each description of said 
conde are filed herewith marked B and C, and prayed to be referred 
to. The execution and delivery of said bonds was done by said 
companies in order to comply with the terms of the laws incorpor- 
ating the said J., P. & M. Co. 


VIII. 


That when the said bonds were executed by the Florida Central 
Company Milton S. Littlefield owned a large majority of its stock, 
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and he had contracted to buy from Edward Houston, J. P. Sander- 
son, and others, stock owned by them, which, added to his own, 
constituted all the shares of said company, except about. four 
1212 hundred. The whole number was 5,500. That such pur- 
chases were made by said Littlefield for the purpose of mak- 
ing a consolidation of the Florida Central with J., P. & M. Co., 
which object was known to the parties from whom Littlefield pur- 
chased said stock, and they sold to aid therein; that the one thou- 
sand bonds issued as bonds: of the Florida Central Railroad Com- 
pany, and delivered to the Governor, were caused to be executed 
and delivered by the joint action of said Houston and said other 
stockholders in order to erable the said J., P. & M. Co. to obtain 
from the Governor the Florida State bonds (so called), and with the 
understanding and agreement that said bonds should be sold, and 
said Littlefield should make payment for ‘the stock purchased from 
said Houston and said stockholders out of the proceeds, which he 
in fact. did, with the exeeption of the stock which he purchased from 
said Gamble, for which he paid in part only; that the holders of 
some shares of stock. in said Florida Central Company, other than 
those before mentioned, although they had notice of the acts 
1218 and intentions of said Littlefield, Houston, and said other 
stockholders in the foregoing paragraph set forth, took no step 
to prevent the execution thereof, and remained inactive and acquies- 
cent until long after the sale which was made of the Florida State 
bonds (so ealled), as is hereinafter set forth ; that the said Littlefield, 
and the others, who were connected with him in the management of 
the J., P. & M. Co., immediately after the issuance of the Florida 
State. bonds (so called), took possession of and operated the line of 
railroads which formerly belonged to the Florida Central, which 
lies between Jacksonville and Lake City, and treated it as consti- 
tuting, with the roads formerly belonging to the Pensacola & Georgia 
and Tallahassee Railroad Company, and which had become the 
property of the J., P. & M. Co., in the manner before stated, as the 
the line of railroads of the said J., P. & M. Co., and took and dis- 
posed of the earnings of the whole. _In the vear 1871 the J., P. & 
M. Co. conveyed the whole of said roads by deed to trustees to pay 
debts due by the J., P. & M. Co., in which deed the line of railroad 
from Jacksonville to Lake City was treated and conveyed as the 
| property of the J., P. & M. Co. The said trustees took pos- 
1214 session of and operated the said road conveyed to them for a 
considerable space of time, and without any interference on 
the part of any bona fide stockholders of the said Florida Central 
Company. 
IX. 

That the said J., P. «& M. Co. sent the bonds which they obtained 
from the Governor of Florida to England, and sold n arly all through 
an agent in the city of London. Such sale was made to a banker in 
sald city at the price of about one hundred and thirty-eight pounds 
sterling per bond. The said buyer afterwards resold the said bonds 
through bankers in the city of Amsterdam, Holland, by whom they 
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were offered for sale to the: public in said city and in other parts of 
the Netherlands, and which said bonds were dealt in on the stock 
exchange of Amsterdam as other public securities ; were in full re- 
liance by all purchasers upon the representations which were made 
made 1n respect to such bonds, which are hereinafter set forth and 
stated ; that said bonds bore a good price so long as the interest was 
paid thereon, bringing at one time as. high as eighty-one per cent. 
gold in United States coin. 


1215 X. 


The said J., P. & M. Co., through its agents in London, represented 
to the public in England, Holland, Germany, and France that the 
suid bonds were veritable and lawful obligations of the State of 
Florida; that the interest thereon would be punctually paid by the 
said State; that there was provided by law of said State, as a secur- 
ity for the payment of said bonds, a lien on the whole line of rail- 
road from Jacksonville west, which line was represented to be owned 
by the J., P. & M. Co. alone; that the banker by whom they were 
purchased in London repeated the same representations to the 
bankers in Amsterdam, and they to the public in the Netherlands, 
and to complainants, as well as to others who purchased, sold, and 
dealt in bonds. 


XI. 


That complainants are owners of a large number of the said bonds 
issued by Governor Harrison Reed to the said J., P. & M. Co., and 
sold by its agents as before set forth, which bonds are numbered be- 

tween number one and number three thousand two hundred. 
1216 The numbers belonging to each of complainants are stated in 

affidavits made by them before the American consul in Am- 
sterdam, which affidavits are filed herewith, and are prayed to be 
referred to as a part of this bill. 

Complainants are ready to produce said bonds when required, 
and will be able to produce them upon their arrival in the United 
States, they being on the way from Amsterdam to New York, to 
which latter place they have been sent by complainants to Adolphe 
Engler, as agent of complainants, entrusted by them to deal with 
said bonds as may be determined to be for the interest of complain- 
ants by their agent, Charles D. Willard, and their counsel. ' 

That interest from the first day of January, 1873, is due and un- 
paid on said bonds, and they have applied to the Governor of the 
State of Florida to enter upon and seize and take possession of the 
line of railroads and property thereto pertaining, before described 
us belonging to the said J., P. & M. Co., including an extension of 
said railroad which has been constructed by the said company from 

Quincy to the Apalachicola river since the year 1870; and 
1217 complainants say they have a right to have said railroads 
seized and sold for the payment of the principal and interest 
of the bonds held by them; and in case they eae desire to be- 
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come purchasers at said sale, they should be permitted to make pay- 
ment with their said bonds as far as they may be sufficient therefor. 

That interest was paid on said bonds, after they were sold, up to 
January Ist, 1873, semi-aunually, by a trust company in the city of 
New York, which was appointed by the Governor of Florida as the 
fiscal agent of the State to pay such interest; that the said Governor 
gave notice to the holders of such bonds of such appointment; that 
it was represented to the persons who dealt in said bonds, including 
complainants, that the money for the payment of such interest was 
provided by the State; that owing to such an occurrence and such 
information the belief that such bonds were lawfully issued by-the 
Governor of Florida was greatly strengthened, and full faith was 
given to all.that had been represented by said J., P. & M. Co. as to 
the extent of its own line of railroads. 


1218 XII. 


Complainants are informed that defendants, Francis Vose, M. K. 
Jessup & Co., Chandler H. Smith, S. A. Smith, Sr., Smith Simpkins, 
B. C. Lewis, D. Griffith Ambler; W. I. Hines, trustee; Mrs. A. F. 
Finlayson, James G. Gibbs, Edward C. Anderson, James Hunter, E. 
Waitzfeller, John M. Guerard, John C. Falligant, Louis F. Nicoll, 
George Robertson, The Peoples’ Bank, William McBurney, and 
Winthrop Bb. Williams, together with other persons whose names 
and citizenship are to complainants unknown, alledge that they are 
the holders of the outstanding and unpaid bonds which were issued 
by the Pensacola and Georgia and Tallahassee Railroad Companies 
under the provision of the 3rd section of the internal improvement 
act of 1855, and that there is a subsisting lien on the railroads which 
were sold by said trustees to F. Dibble and associates for the pay- 
ment of said bonds, and said defendants at times assert that the 
original lien and power of sale given by the act aforesaid is still in 

force, and other times they assert that the said F. Dibble and 
1219. associates did not pay to said trustees the full amount of said 

purchase-money, and that there remains.due on such account 
the sum of $472,065 and interest, and that said trustees, as vendors, 
have in equity a lien on said railroad and property for such sum of 
money, and they have demanded of said trustees that they proceed 
to enforce such lien, irrespective of the paramount lien which com- 
plainants herein assert to exist, for payment of their bonds; all of 
which pretenses and claims made by the holders of said Pensacola 
and Georgia and Tallahassee bonds complainants allege to be with- 
out support in fact, and they are advised that they are not well 
founded in law. Complainants insist that the holders of said bonds 
are bound by the acts of said trustees; that such acts were done in 
the exercise of powers conferred upon them by the law of 1855, and 
that even if they acted in bad faith and corruptly when they 
executed and delivered the said deed of said property to said F. 
Dibble, and entrusted said Swepson with said money and _ ac- 
cepted his obligation to purchase for them said outstanding 
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bonds, complainants, as bona fide purchasers, as they allege 
1220 themselves to be, without actual notice of any wrong or fraud 

on the part of said trustees or of said Dibble and associates or 
of said Swepson, and claiming, as they.do, under the title created 
by the contract made between the said Dibble and associates and the 
J.. P. & M. Co., and the subsequent contract and trust created by the 
acts of the Legislature which incorporated the said J., P. & M. Co., 
are not effected thereby, nor liable to be postponed to any vendor’s 
lien in favor of said trustees, such as is asserted to exist by said P. 
& G. and Tallahassee bondholders; that the complainants’ right to 
subject said railroad to payment of their bonds arises out of convey- 
ances of the legal title made by the purchasers from the said trustees 
and those to whom they conveyed, and that there is no privity of 
contract between complainants and the said trustees. Complainants 
claim under the legal title, and therefore have a higher and better 
equity to payment out of said railroad and property than any which 
can be set up by the holders of said unpaid P. & G.& Tall. bonds; and 

complainants insist that the. P. &G. & Tall. bondholders have 
1221 failed to cause the said trustees to sue the said Swepson to re- 

cover the amount due by him, and for which said trustees 
hold his written obligation, and complainants insist that until such 
proceeding has been taken and has proved to be ineffectual, and 
until it appears that said trustees have not lost their remedy against 
said Swepson by reason of any laches on their part, the said bond- 
holders, who assert that they are entitled to a lien on said railroad 
superior to the equities which are by complainants stated herein to 
exist in their favor, should be enjoined from maintaining or assert- 
ing any such lien. 

Complainants insist that no such claim as is attempted to be set 
up by said bondholders should be entertained ia a court of equity, 
because of the time which has elapsed since the happening of the 
events and the doing of the acts by said trustees and said Dibble 
and associates and said Swepson, upon which the said bondholders 
rely to sustain their claim; all of which transactions took place in 
the year 1869, and as to which the persons by whom the outstand- 
ing bonds of the P. & G. and Tall. Co’s were owned at the 
time had full notice, and that said Vose and many of said de- 
fendants, having like securities, have purchased within a short 

time for purposes of speculation and _ litigation, with full 
1222 notice. That the persons who held said bonds in March, 

1869, had notice of the transactions herein stated in relation 
to said railroads, which were done by said Dibble and associates, 
and also of the passage of the Jaws disposing of and transferring the 
said railroads, the creation of said Tallahassee and of said J., P. & 
M. Co’s, and the authority given by law to the latter company to 
create a lien on said railroads, and under which lien it is that com- 
plainants seek payment of their bonds. That as such persons had 
such knowledge and information and did not take any proceedings, 
such as they might have taken, to prevent the J., P. & M. Co. from 
doing what they were authorized to do by their charter, they, the 
said holders of P. & G. and Tall. bonds, have no right now to object 
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to any of the acts that were done by said corporation under such au- 
thority of law, but that they are estopped to deny the legal conse- 


quences which arise out of such acts. Complainants state that they — 


are advised that the said P. & G. & Tall, bonds never constituted 
a lien on the roads owned by said companies for any sum _ of 
money other than the principal of such bonds; that the interest there- 

of was secured by the land trust fund created by the act of 
1225 1855, and complainants are informed, and therefore allege, 

that said fund is ample security for such interest, and they 
insist that the holders of said bonds, whatever claim they may have, 
should be required to exhaust such fund before resorting to a secur- 
ity such as the railroad, which is not common to them and to com- 
plainants. Complainants 2re advised that the said bondholders had 
the right to have the sinking fund, which was provided by the act 
of 1855, collected and invested in the manner specified in said act, 
and, in case of any loss of any part thereof by the acts of the trus- 
tees, that they had a remedy against them, and also a right to have 
the loss nade good to, them out of the proceeds of the sale of the 
land conveyed to the trustees by the State; and complainants insist 
that said bondholders should be restricted to such sinking fund and 
to such remedies for the collection and restoration thereof as are 
herein stated to exist and open to be pursued by them. 


XIII. 


That the defendants, The Western Division of the Western North 
Carolina Railroad Company, Milton 8. Littlefield, James M. Baker, 
Charles B. Fenwick, Edward M. L’Engle, falsely pretending 

1224 that they were bona fide holders of stock in the Florida Cen- 
tral Railroad Company, and claiming that they were legally 
authorized to elect a president and directors of said company, held 
an illegal meeting and chose Edward M. L’Engle president and 
James M. Baker, W. J. Lawton, Milton S. Littlefield, N. K. Sawyer, 
J.C. L’ Engle, Joseph b. Stewart, Charles B. Fenwick, and George 
R. Foster “directors, none of whom were stockholders in said cor- 
poration; and they appointed Charles B. Fenwick secretary and 
George Bb. Foster treasurer thereof; that immediately after they 
issued a large number of certificates of steck, represented to be stock 
of Florida Central Railroad Company, in favor of themselves and 
sundry other persons who have combined with them to defraud the 
State and the public at large, and especially to vex, harrass, and in- 
jure complainants; that they have formed a plan and about to make 
and issue bonds in the name of the Florida Central Railroad Com- 
pany, and to execute a mortgage of the railroad and property which 
was formerly owned by said corporation, and intend sharing such 
bonds among themsely es with the intention to dispose of them 
for money; that said George W. Swepson has some interest 

1225 in said scheme, and is to receive a large number of said 

bonds. 

That said defendants, Littlefield, L’Engle, Sawyer, diamant, Baker, 
Lawton, and others, pretend that they formed such organization and 
held such election under a judgment rendered by the judge of the 
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fourth judicial circuit court of the State of Florida. Contplainants 
are informed and so allege that the judgment of said court was pro- 
cured by fraud. That the Western Division of the Western North 
Carolina Railroad Company, an insolvent corporation, acting by. one 
Jos. B. Stewart, filed a petition for mandamus in said court, and by 
collusion with Milton 8. Littlefield and said last-named defendants 
and others to complainants unknown, alleged. said North Carolina 
corporation to be a stockholder in said Florida Central Railroad 
Company, and that said Littlefield and others were made defend- 
ants In such mandamus proceeding, and who owned no stock in said 
Florida Central Railroad Company, and they made no resistance to 
the prayer of the petition, but falsely answered that they were such 
stockholders; that no persons who were boaa fide stockholders 
1226 in said Florida Central Railroad Company were parties to 
such proceedings; that the persons who participated were not 
holders of bona fide certificates of shares of stock in said-corporation, 
as will fully appear by the entries on the transfer book and stock 
ledger of said company up to the 10th dav of April, 1872. And 
complainants insist that said judgment of said State court should be 
adjudged and held to be void, because of the fraud in procuring the 
same, and the said defendants, Milton 8. Littlefield, Joseph B. 
Stewart, N. B. K. Sawyer, James M. Baker, W. J. Lawton, J. C. L’En- 
gle, Edward M. L’Eugle, and The Western Division of the Western 
North Carolina Railroad Company, should be enjoined from assert- 
ing themselves to be siekselaleire in or officers of said company, 
and that they be ordered to refrain from issuing any of the bonds 
and from the execution of the mortgage before alleged to be in 
course of preparation, and if any such papers: have been executed 
that they should be directed to deliver them to an officer of this 
court to be designated herein; that the said defendants should be 
also required to deliver to said officer any seal in their possession 
which has been used by them or by any one under their authority 
as the seal of the Florida Central Railroad Company. 
1227 XIV. 

That the Governor of the State of Florida has seized the whole 
line of railroad and the property thereto pertaining which was for- 
merly owned by the Florida Central Railroad Company, as: well as 
that from Lake City to the Apalachicola river, with the branches to 
Monticello and St. Mark’s, and has advertised the same for sale; but 
he has described in the advertisement the railroad from Jackson- 
ville to Lake City as the property of the Florida Central Railroad 
Company, and has stated that said road is seized and that he will 
sell the same for default made by said company on bonds delivered 
by it to the Governor of the State. Complainants are satified that 
the now Governor of the State deems such proceedings proper; but 
complainants are advised that so far as they are concerned they 
have the right to demand that the said railroad between Jacksonville 
and Lake City should be seized by the Governor and sold as forming, 
with the railroad west of Lake City, an entire line and as the property 
of the said J., P. & M. Co. 
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XV. 
That the Governor of Florida declares in the advertisement made 
by him, in which he gives notice of the intended sale of rail- 
1228 road from Lake City to Quincy and the branch to Monticello, 
and that from Tallahassee to St. Mark’s, that such sale will be 
made subject to a prior lien thereon for unpaid purchase-money 
claimed to be due by the holders of the said bonds is<ued by the 
Pensacola and Georgia and Tallahassee Railroad Companies, and 
which they claim are secured as is hereinbefore set forth. Com- 
plainants insist that the Governor has erred in declaring that such 
lien exists, and that it was his duty to make sale of said railroads and 
property clear of all lien or claim of any kind, and as being bound 
solely to pay the said bonds which complainants own and which 
they seek in this proceeding to obtain payment of; and that the 
Governor should be instructed by this honorable court so to proceed 
in the exercise of the power of sale vested in him by the acts which 
incorporated the J., P.& M.Co. Complainants are satisfied that the 
Governor is ready and willing to do so, when directed by the decree 
of this honorable coutt. 
XVI. 

That the complainants, being averse to litigation, and fearing 
that if driven to assert what they are advised are their full rights in 
a court of equity they would be subjected to great cost and delay, 

and being informed that said railroads and property thereto 
1229 pertaining were greatly dilapidated and in bad condition to 
‘arry freight and passengers, and that no means of placing 
said property in proper condition by suitable construction and repair 
existed, sought, by making concessions to the persons by whom the 
said bonds issued by the Pensacola and Georgia and Tallahassee 
Railroad Companies are owned, to have a speedy sale of said last- 
mentioned railroads, and to that end. they authorized an agent to 
act for them in the United States, and to join in a plan, a copy of 
which is hereto annexed, marked “D,” and that a majority of the 
holders of said bonds have assented to said plan of settlement, but 
the said defendant, Francis Vose, combined with a minority of said 
bondholders and took such legal proceedings as prevents such com- 
promise settlement from being carried into execution. Complain- 
ants are willing to consent that a decree be made and entered in 
this cause making provision for the sale of the said railroads.and 
property upon the basis in said plan contained, provided that the 
said Trustees of the Internal Improvement Fund and the holders 
of the said bonds issued by the said Pensacola and Georgia 
1230) and ie aapasaeaia Railroad Companies agree that such decree 
be made. 


XVII. 


Complainants are informed that some time in the year eighteen 
hundred and seventy-five the persons who held a majority of the 
shares of the stock of the Florida Central Railroad Company at the 
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time when said transactions took place, whereby the railroad from 
Jacksonville to Lake City became consolidated with that owned by 
said J., P. & M.Co., and by which means such railroad became 
pledged for the payment of complainants’ bonds, met in Tallahassee 
and elected certain persons, viz., said. Edward Lewis, B. Williams 
(now deceased), Patrick Houston, R. H. Gamble, C. E. Dyke, Sr., E. 
M. L’Engle, R. Walker, C. A. Cowgill, and G. W. Betton, as directors 
of the said Florida Central Rralroad Company; that such persons 
took upon themselves such offices and acted therein; that no_presi- 
dent of said corporation was attempted to be elected, but that Robert 
Walker was authorised to act in lieu of such president. Complain- 
ants are advised that it is not material to them whether said corpo- 
“4° ration was dissolved by the proceedings which are hereinbefore set 
fortl. as to the consolidation of said railroads, and they do 
1231 not, therefore, ask in their bill that such dissolution be de- 
clared to have taken place, unless the same be necessary to 
enable the said complainants to obtain payment of their bonds; and 
complainants allege that, if such Florida Central Railroad Company 
is still in existence as a corporation, that the persons before men- 
tioned are the only persons who can by law represent said company, - 
because, as complainants are informed, there has been no meeting 
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of the persons who held said stock in company since that time before Lt 

: stated. L 
XVIII. ie 

, That said persons, acting in said capacities, were parties in a cer- ie 
tain suit commenced in the State circuit court, and finally deter- tr 


ae 


mined in the supreme court of the State, wherein the State of Florida 

and Trustees of the Internal Improvement Fund were complainants 

in the first court, in which suit questions of law and fact were pre- 

sented for adjudication, and which were determined by said supreme 

court, touching the liability of the line of railroad and property be- 

tween Jacksonville and Lake City for the payment of the bonds 

delivered by the Governor of the State to the J., P. & M. Co., before 

4 mentioned, and as to whether the said Florida Central Rail- 

| 1232 road Company was or not, by the acts done by its stockhold- 

| ers and directors, estopped from denying such liabilities as 

against the claim which complainants have hereinbefore alleged in 

respect to such line of railroad for payment of said bonds. The said 

supreme court, by its judgment rendered in said cause, determined 

such questions of law and fact in favor of the claim so made by com- 

5 plainants, and they are advised and insist that they are entitled to 

“3 rely upon, and they do herein claim and rely upon, said judgment 

7 of said supreme court as a conclusive ers wage in their favor as to 

such matters, and as binding on the Florida Central Railroad Com- 

pany, if there be such corporation, and upon all persons who claim 
to be owners of stock therein. . 


XIX. 
That Daniel P. Holland, who was likewise a defendant in the said 
case in the State circuit court, prosecuted an appeal to the supreme 
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court from a judgment rendered by said circuit court in said cause 
adverse to said Holland, which appeal was finally heard and deter- 

mined by the said supreme court; that among other ques- 
1233 tions of law and fact therein made and decided the said 

supreme court, by its judgment, determined that the acts in- 
corporating the said J., P. & M. Co., the issuance of said bonds by 
Governor Reed to it, the sale thereof by said company to the com- 
plainants and others, created a trust in favor of the bona fide holders 
of said bonds; that a lien on the railroad and property for the pay- 
ment of said bonds existed, and that a power of sale by said acts of 
incorporation conferred on the Governor of the State must be exe- 
cuted by him for the purpose and in the manner in said acts speci- 
fied; and complainants are advised and insist that they are entitled 
to, and do, plead and rely ca such judgment in support of the claim 
which they herein allege to exist as to such hen, to the existence of 
such trusts, and as to their right to have the line of railroad, which 
formerly belonged to the Pensacola and Georgia and Tallahassee 
Railroad Company, sold by the Governor in the manner and for the 
purposes which they have hereinbefore alleged in respect thereof. 
And complainants produce herewith the judgments of the said su- 
preme court in said several cases, and pray leave to refer thereto as 
a part of their bill of complaint. 


1254 XX. 


That the said J., P. & M. Co. was a party to said suit, so brought by 
the State and the trustees aforesaid, and that they appear- therein, 
and answered the complaints filed in said suit, and adm-tted the 
issuance of said bonds by the Governor of the State, and did not 
deny its hability to pay said bonds, nor that there was a len exist- 
ing thereof, such as was determined to exist by said supreme court. 
Said answer was sworn to by said Milton 8S. Littlefield, as the presi- 
dent of said company; that complainants produces herewith a true 
copy of said answer, and prays leave to refer thereto when necessary. 

XXII. 

Complainants have procured the whole of said line of railroad, its 
workshops, depots, and rolling-stock, to be examined by a compe- 
tent and skillful railroad engineer, who reports that the said prop- 
erty 1s not fit for the safe transportation of passengers and freight, 
and cannot be profitably operated therefor; that the iron rails are 
badly worn, the cross-ties decayed; that the rolling-stock is insuffi- 

‘cient and old and inadequate; that it will cost a large sum 
1235 to put such property in proper condition, more than the net 

arnings of said railroad will furnish, and that if said road is 
put in good working order a large increase of such net earnings may 
be reasonably expected. Complainants are assured that money and 
material to put such road and property in good working order can 
be obtained, provided that such means, when advanced by any per- 
sons, can be secured to be paid out of the money arising from the 
sale of said road, and the same made a lien as costs in this cause by 
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an order of this honorable court directing the doing of such work 
and authorizing the procurement of the necessary material and 
money therefor. Complainants are advised that the Governor of the 
State has not the power to make any contract for such purposes, and 
that in consequence he cannot procure the necessary material and 
money; and complainants submit to this honorable court whether 
or not the Governor of the State should be invested, by an order 
made in this cause, with the powers of a receiver to this court, and 
with authority and power to obtain money and purchase material 

for the purposes before stated, and provision made in said 
1236 order providing for the needful security for payment of the 

liabilities to be incurred in such behalf. Complainants are 
informed that there is now in the hands of the Treasurer of the State 
of Florida a sum of money, amounting to about thirty thousand dol- 
lars, paid to him by Robert Walker, receiver, by order and direction 
of the Supreme Court of the United States, made in the cause decided 
in said Court in which E. C. Anderson et al. were defendants and 
The State of Florida plaintiff. Such money is the balance of the 
earnings of the line of road from Lake City west which came to the 
hands of said receiver, and which money the said Court directed 
should be held by the said Treasurer subject to the order of a court 
of competent jurisdiction; and complainants are advised that said 
sum of money is a proper fund to be applied to the repair of said 
railroad and property, and they insist that they have the right to 
have the same so applied by order of this court. 


XXII. 


Complainants are informed, and upon such information allege 
and state that the defendant, The Western Division of the 

1237 Western North Carolina Railroad Company, united with said 
Littlefield, said Swepson, and said S. W. Hopkins & Co. in 
procuring the Governor, Harrison Reed, to issue and deliver to said 
J., P. & M. Co. the said State bonds (so-called), and in all the acts 
and representations done and made by said J., P. & M. Co., its offi- 
cers and agents, and in the sale which said S. W. Hopkins & Co. 
made of said bonds, and that said North Carolina corporation re- 
ceived a portion of the proceeds of such sale, and contracted with 
said Swepson and said Littlefield, and with authorized agents of 
said J., P. & M. Co., for the payment to said North Carolina corpo- 
ration, by the parties to said contract, of the sum of six hundred 
thousand dollars and upwards, such payment to be made out of the 
money to be received by said S. W. Hopkins & Co. from the sale of 
said bonds, to enforce which payment said North Carolina corpora- 
tion brought suit in a court of the State of New York against said 
Hopkins & Co. and said J., P. & M. Co. Complainants are in- 
formed that said North Carolina corporation now alleges that 

1228 the bonds held by complainants and others, which said cor- 
poration in part contributed to induce the present holders 
thereof, or those from whom they purchased, to take and pay for as 
the bonds of the State of Florida, are not legal and valid obligations, 
and that the holders thereof are not entitled to the payment of the 


. e 
Be 
. 
> 2 
tae 

¥ 


Ree ei A athe 1 ie a 
5 PE OGTR EE ea 


cue ae al ee Brg Shs ie 
ir ROO Sieg tio Shanes | 
COT ATR NS tee eae ae 


e 


a AM aS AS ANN tA Aa ROS A a em 


432 CALYIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &C., EP AL., 


same in the manner and from the source which complainants herein 


assert themselves to be entitled to and are seeking to obtain in this their 
bill of complaint, all of which pretences set up by said North Carolina 
corporation are made by them in bad faith, and in violation of 
equity and against good conscience. The said corporation is and 
shuuld be by the decree of this court deciared to be estopped from 
making the same by reason of the acts done by it in respect to the 
sale of said bonds, which are hereinbefore set forth, and that said 
corporation ought to be enjoined from making any interference with 
complainants’ proceedings to subject said railroad and property to 
payment of their bonds, or from instituting any suit at law or equity 
against compiainants or against the Governor of the State for such 
purpose. 


XXIII. 


1239 That defendant, Edward M. L’Engle, has illegally possessed 

himself of the shares of stock which were sold by John P. 
Sanderson to Milton 5S. Littlefield; that payment therefor was made 
from funds received by S. W. Hopkins & Co. from the London 
banker to whom they sold said Florida State bonds (so-called), which 
fact was well known to said Sanderson and to said L’Engle, who 
were at the time of such transaction and afterwards the attornevs of 
said Littlefield and of said railroad corporations, which he con- 
trolled. Said Sanderson was also an officer of said Florida Central 
Railroad Company, and assisted said Littlefield in the transactions 
before stated, which resulted in the consolidation of said railroads 
and the issuance and sale of said bonds. Said L’Engle has since 
the said Florida State bonds (so-called) were sold purchased from 
certain persons who formerly held stock in said Florida Central 
Railroad Cempany their rights as such, whatever they may be; that 
he has by use of such means brought several suits in the State courts 
against sundry persons concerning the property which formerly be- 

longed to said Florida Central Railroad Company, which suits 
1240 he has dismissed after causing great damage ane loss to said 

property thereby; and complainants are informed and_be- 
heve that said L’Engle intends to institute further suits, founded on 
the title he has so acquired, or claims to have, with a view to compel 
complainants to pay him a large sum of money to buy their peace 
and to hinder them from obtaining the relief herein sought. 


XXIV. 


The said L’Engle has instituted a suit in this court in the name 
of Robert J. Washington, in which it is sought to obtain a decree 
declaring said Washington to be the lawful owner of all the shares 
of stock which said Littlefield purchased from said Swepson, said 
Houston and others. The title set up in said suit is derived from 
said L’Engle and one J. H. Miller, and is based solely on notes given 
to said L’Engle by said Littlefield. without valid consideration, on 
the pretence of a payment by Littlefield to L’Engle for services pre- 
tended to have been rendered by said L’Engle to said Littlefield and 
the said Florida Central Railroad Company and Jacksonville, Pensa- 
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7 cola and Mobile Companies. Complainants are informed 
1241 and believe that said Robert J. Washington has no real in- 

terest in the subject-matter of said suit, and that his name is 
being used by said L’Engle in fraud of the jurisdiction of this court, 
the said L’Engle making use of the name of said Washington be- 
cause he, being a citizen of Florida, is disqualified to sue in the 
courts of the United States. 


XXYV. 


Complainants are informed and believe that said defendant, Mil- 
ton S. Littlefield, made some agreement with said George W. Swe 
son to perform the obligations which the latter undertook with said 
trustees to do, viz., to purchase said unpaid Pensacola & Georgia and 
Tallahassee Railroad Companies’ bonds; that said Littlefield did in 
fact purchase of said Edward Houston one hundred and three of 
said bonds in performance of such contract, which bonds are now 
| deposited in the registry of this court to the credit of a cause therein 
| pending, in which Edward C. Anderson é¢ al. are plaintiffs and the 
J., P. & M. Co. e al. are defendants; that said bonds are claimed b 

divers persons under some contract with said Littlefield, 
1242 which persons had full knowledge that said bonds were 
paid for out of the money for which the bonds issued by 
ac Governor Reed to the said J., P. & M. Co. were sold as before set 
forth; said one hundred and three bonds have never been in the. 
> -actual possession of said Littlefield. Complainants are advised that 
they should be delivered to said Trustees of the Internal Improve- 
ment Fund, and they should take such proceedings as may be nec- 
essary to procure the same to be done. 


XXVI. 


That of the capital stock of the Florida Central Railroad Com- 
pany, which consisted of five thousand five hundred shares, four 
thousand three hundred and seventy were held by Edward Houston 
at the time of his decease, which took place about two years since, 
as appears from the stock ledger of the Florida Central Railroad 
Company ; that certificates of such stock were issued to said Hous- 
ton by said company, which certificates are now in the hands of a 
receiver appointed by the superior court of Chatham county, in the 

State of Georgia, in a cause therein pending between the ex- 
| 1243 ecutors of said Houston and sundry other persons, in which 
, suit the title to said stock is involved, and the right thereto 
. 
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sought to have determined. That said MiltonS. Littlefield has made 
a conveyance to the Western Division of the Western North Carolina 
Railroad Company by which he pretends to convey to said corpora- 
tion a legal title to said stock, which title he falsely pretends he held 
at the date of such conveyance, and which false pretense was well 
known to the officers of said corporation, who took from him such 
invalid conveyance; that the same was made and accepted to aid 
the said corporation to sustain the before-mentioned claim of such 
corporation of interest in said railroad and property, and complain- 
5d—159 
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ants insist that said corporation ought not to be allowed to make 
any claim under such conveyance, nor to derive any benefit or ad- 
vantages therefrom. 

In consideration of the premises complainants pray that writs of 
subpoena may be issued out of this honorable court directed to said 
defendants severally, viz : 

The Western Division of the Western North Carolina Rail- 
1244. road Company, The Jacksonville, Pensacola and Mobile 
Railroad Company, The Florida Central Railroad Company, 
Edward Lewis, Patrick Houstoun, Robert H. Gamble, Charles E. 
Dyke, Sr., Edward M. L’Enele, Robert Walker, Clayton A. Cowgill, 
George W. Belton, James M. Baker, George R. Foster, W. I. Lawton, 
Milton 8S. Littlefield, N. it. Sawyer, J. C. L’Engle, Edward M. L’En- 
gle, Charles B. Fenwick, Joseph B. Stewart, Francis: Vose, M. Kk. Jes- 
sup & Co., Chandler H. Smith, S. A. Smith, Sr.; Smith Simpkins, B. 
©. Lewis, D. Griffith Ambler, W. I. Hines, trustee; Mrs. A. F. Fin- 
layson, James G. Gibbs, Edward C. Anderson, James Hunter, E. 
Waitzfeller, John M. Guerard, John C. Filligant, Lewis F. Nicoll, 
George Robertson, J. A. Hunnicutt, The Peoples’ Bank, W illiam 
McBurney, Winthrop B. Wilhams; George F. Drew, Governor of the 
State of F lorida; Walter -F. Gwynn, “Treasurer of the State of 
Florida; Hugh <A. Corley, Commissioner of Lands and Immi- 
gration; George P. Raney, Attorney General; Walter Gwynn, 
Treasurer; Columbus Drew, Comptroller; George F. Drew, Governor ; 
as Trustees of the Internal Improve ment Fund, and Robert J. Wash- 
ington, commanding them to be and appear before this honorable 
court on a day certain, to be named therein, to answer the allega- 
tions of this bill: 
1245 1. And may it please your honors to decree that certain 
complainants are entitled to be taken and held as bona fide 
holders of the bonds of the Florida Central Railroad Company. 

2. That the entire line of railroad from Jacksonville to the Apa- 
lachicola river, with the branches to Monticello and St. Marks, and 
all property, real and personal, thereto pertaining, may be decreed 
to be subject to a lien for the payment of complainants’ bonds supe- 
rior to the claims of any and all persons whatever, and especially 

= defendants. 
That it may be declared by the decree of this court that the 
ak of the said bonds by the said Jacksonville, Pensacola and Mo- 
bile Railroad Company, issued by Harrison Reed, Governor, to said 
company, and the representations made by said company and its 
agents to the purchasers thereof, and the actings and doings of the 
officers and stockholders of of said company, and of the said Florida 
Central Railroad Company herein stated and alleged, created a trust 
in favor of complainants and entitles them to have the whole of said 
line of railroad made subject to the payment [of] complain- 
1246 ants’ said bonds, and that such entire line of railroad be pro- 
ceeded against for such purpose, and treated as belonging to 
the said Jacksonville, Pensacola and Mobile Railroad Company ; 
and that the stockholders of the Florida Central Railroad Company 
and such corporations be declared to be bound by the representa- 
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tions which were made by the Jacksonville, Pensacola and Mobile 
Railroad Company to the purchasers of said bonds before alleged 
herein to have been made; that the line of railroad from Jackson- 
ville west constituted one entire line of road, was the property of 
said last-named corporation; and that the same was subject to a lien 
for the payment of the principal and interest of said bonds by the 
provisions of the acts incorporating said last-named corporation. 

4. May it please your honors to decree that complainants are en- 
titled to the benefit of the provisions of the said acts of incorpora- 


| tion which created a lien on said railroad and property for payment 
: of the bonds held by complainants; and that they are entitled to 
| demand that the Governor of Florida execute the power of sale 
.<, vested in him by said acts, and that he be decreed to proceed 
' therein in the manner and for the purposes which complainants 


| have herein stated should be done. 

1247 5. That the defendants, the Trustees of the Internal Im- 

| provement Fund, and those who hold the Pensacola & Georgia 
and Tallahassee Railroad bonds be decreed to have no longer any 
lien of any kind upon that portion of the said line of railroad which 

) lies between Lake City and Quincy, with the branch to Monticello 
and the road from Tallahassee to St. Mark’s; and that complainants 

| have a superior equity as to such property for payment of their 

_ bonds over and above the vendor’s lien claimed by said trustees and 

| said last-mentioned bondholders to exist in their favor. 

6. That the Western Division of the Western North Carolina 
Railroad Company be decreed not to have any other right, title, or 
claim in respect of the line of railroad from Jacksonville to Lake 
City than that which the said Florida Central Railroad Company 
and its stockholders shall be decreed to possess, and to be subject, in 
like manner, to the rightof complainants to have said portion of said 
line of railroad sold for payment of complainants’ bonds. 

7. That the pretended organization of said board of directors, 

claimed to have been made under the authority of the said 

1248 judgmentof Duval circuit court, in the suit instituted by said 

Western Division of the Western North Carolina Railroad 
Company, be declared fraudulent and void; that the said judgments 

be declared to be void, because of the fraud committed by the par- 

ties thereto; and that the said defendants, claiming to be president, 
directors, and officers of said Florida Central Railroad Company, bede- 
clared to have no lawful title to such offices; thatsaid defendants, Rob- 

ert Walker, Robert H. Gamble, and the other defendants, who were 

r chosen directors of said Florida Central Railroad Company, as herein 

w alleged by complainants, be declared to be the only proper represent- 

, ative of said Florida Central Railroad Company, or entitled as such 

to appear in this suit or otherwise act in respect of the interests of 

the stockholders of such company. 

8. That defendants, Edward M. L’Engle and Robert J. Washing- 
ton, be declared not to have any valid title to any stock in said 
Florida Central Railroad Company, and that as to any such stock 
which may have been acquired by said L’Engle, that he be decreed 
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to hold the same subject to the claim herein alleged to exist 
1249 in favor of complainants, and that he be held to have ac- 

quired the same with full notice of all the rights which are 
herein asserted by complainants. 

9. That the bonds issued by the said defendants, E. M. L’Engle, 
as president, and sai! Foster, Fenwick, Stewart, Sawyer, and others, 
as directors of said Florida Central Railroad Company, be decreed 
to be null and void. 

And may it please your honors to grant unto your orators writs 
of injunction to be directed to said Western Division of the West- 
ern North Carolina Railroad Company, said Florida Central Rail- 
road Company and its stockholders, to said Edward M. L’Engle, 
said Robert J. Washington, enjoining them from instituting any 
proceedings at law or in equity in relation to said line of railroad 
from Jacksonville to Lake City, and its property, and from seeking 
to interfere with the possession thereof acquired by the said George 
I. Drew, Governor, or from intermeddling therewith. 

May it please your honors to make an order herein constituting 
and appointing George IF’. Drew, Governor of the State of Florida, 
receiver of the court, with special power and authority to make 

purchases of railroad iron, material, and equipments suitable 
1250 for use of said railroad, and to put said line of railroad in 

suitable condition for the carriage of freight and passengers, 
and to preserve the same from dilapidation and destruction ; for 
such purpose to apply the net earnings of said railroad thereto, 
and, if necessary, to make purchases on credit, to be reimbursed 
and paid by order of this court, and to constitute a charge on said 
property in like manner as the costs of the cause are by law pro- 
vided ; and that the said Governor, as such special receiver, be 
authorized to demand and receive from said defendant, Walter 
Gwynn, Treasure-, the said sum of money herein stated to be in his 
hands, under said order of said Supreme Court of the United States ; 
and that the said Treasurer deliver such money to said Governor, 
which money the said George F. Drew, Governor, as such special 
receiver, be directed to use for the repair and preservation of said 
line of railroad; and that such fund be regarded in the hands of 
said receiver as a separate and distinct fund, to be disposed of by 
the decree of this court to be made herein, and subject to all proper 

claims, if any there be, against the same; and that the said 
1251 George F. Drew, as such special receiver, be directed to ren- 

der to this Court an account of his actings under this order, 
at such specified times as may be prescribed therein. | 

And may it please your honors to grant unto your orators such 
other and further relief in the premises as the nature of the case 
may require,and as may be agreeable to equity and good con- 


science. | 
W. G. M. DAVIS, 
Solicitor for Complainanis. 
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Unitep States OF AMERICA, 
Northern District of Florida: 

Charles D. Willard, sworn, says: That he is the authorized agent 
and attorney of each and every of the complainants in the fore- 
going bill mentioned; that he has received from them, and each of 
them, power in writing, properly authenticated, giving him author- 
ity to institute this suit, and to act for them generally in the prose- 
cution of the rights which said complainants in said bill have set 


7 up; that he has for a long time been in correspondence with Ja- 
| cobus Wertheim, a counsellor at law, residing at Amsterdam, in 
Holland, and who is employed, as deponent is informed and 


1252 believes, by complainants, to advise them in respect to their 

rights as such bondholders; that the correspondence between 

deponent and said Wertheim was wholly upon such subject, and 

deponent was thereby informed as to the circumstances under 

which said bonds were purchased by complainants, and that they 
held the same. : 3 

Deponent further says that he has read the proceedings, or the 

greater part of them, which were instituted by divers plaintiffs in 

the courts of the United States and those of the State of Florida, as 

f well as in the suits instituted in New York by the Western Division 

of the Western North Carolina Railroad Company ; that he has seen 

> and read proceedings of the stockholders and directors of the Flor- 

ida Central Railroad Company, the sworn statements of S. W. Hop- 

i kins & Co., of Edward Houstoun, and has generally received infor- 

mation as to the matters in said bill set forth from various persons, 

attorneys, as well as others, who are familiar with such matters, and 

that from such means of knowledge he is able to swear, and does 

depose, that the facts in the foregoing bill of complaint set 

1253 forth he believes to be true; that as to the ownership by com- 

plainants of the bonds in the bill mentioned, deponent says 

he believes that they are owned and held by said complainants, and 

that they purchased the same in good faith, believing them to be 

° what they purported on their face to be, and such_ belief, deponent 

says, he asserts by reason of the statements made by said complain- 

ants, sworn to by them in Amsterdam, before the American consul, 

transmitted to deponent as such agent. 

Deponent further says that the bonds of said complainants will 
shortly be received in the United States, and will be produced in 
this cause, of which fact deponent has been informed by a tele- 
graphic dispatch, sent by the Bank of Amsterdam to Mr. Adolphe 

Pe Engler, of New York. : 
J CHARLES D. WILLARD. 


. 2am. an Sn ~~ <A, 


Sworn to and subscribed to before me, this 23rd day of May, A. D. 
1877. 
FRED. T. MYERS, 
Deputy Clerk United States Circuit Court, 
: Northern District of Florida. 
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1254 Schedule B. 
No. 501. ‘ $1,000. q 
UNITED STATES OF AMERICA, 

State of (Florida coat of arms) Florida. , 


Bond of the Florida Central Railroad Company. 


(Cut of train of cars.) (Cut of steamship.) 


Know all men by these presents that the Florida Central Railroad 
Company acknowledges itself indebted to the State of Florida in the 
sum of one thousand dollars for value received, which sum the said 
Florida Railroad Company promises and agrees to pay to the State 
of Florida on the first day of January, A. D. nineteen hundred, in 
the city of New York, with interest thereon at the rate of eight per 
centum per annum, payable semi-annually on the first days of July 
and January in each year on the presentation and delivery of the 
proper coupons hereto attached. 

This bond is one of a series.of like tenor, limited to sixteen thou- 
sand dollars per mile, issued in accordance with an act of the Legis- 
lature of the State of Florida, approved January 28th, eighteen 
hundred and seventy, entitled “An act to alter and amend an act 

entitled an act to perfect the public works of the State,” ap- 
1255 proved June 24th, eighteen hundred and sixty-nine, and 

given in exchange for bonds issued by the State of Florida to 
aid the Jacksonville, Pensacola and Mobile Company to complete, 
equip, and maintain its road for an equal amount, in accordance 
with said act. 

In witness whereof the said company has caused this bond to be 


, 


4 ot iemeet ae Fae Ww eet, 


signed and attested in its behalf by its president 

Florida Central and its common seal affixed at its office in 
1868 this first day of January, in the year 1870. 

Railroad Co. GEORGE W. SWEPSON, President. | 

H. H. THOMPSON, Treasurer. “ae 

Issued in accordance with the provisions of an act of the Legisla- 


ture of the State of Florida, approved January 28th, eighteen hun- 
dred and seventy, entitled “An act to alter and amend an act en- 
titled an act to perfect the public works of the State,” approved June 
24th, eighteen hundred and sixty-nine. 

, January Ist, 1370. 


1256 Governor’s Certificate. 


EXECUTIVE OFFICE, TALLAHASSEE, January 31, 1877. 
I, George F. Drew, Governor of Florida, hereby certify that the 
within is a true and correct copy of original bond No. 501, now on 
file in office of State Treasurer. : 


GEORGE F. DREW, Governor. 


- 
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Schedule C. 


UNITED STATES OF AMERICA. 
(No. 201.) | ($1,090.) 
State of (coat of arms) Florida. 


Bond of the Jacksonville, Pensacola and Mobile Railway Company. 
(Train of cars.) (Cut of steamship.) 


Know all men by these presents, that the Jacksonville, Pensacola 
and Mobile Railroad Company acknowledges itself indebted to the 
State of Florida in the sum of one thousand dollars, for value re- 
ceived, which sum the said Jacksonville, Pens:cola and Mobile Rail- 
road Company promises and agrees to pay to the State of Florida 
on the first day of January, A. D. nineteen hundred, in the city of 

New York, with interest thereon at the rate of eight per centum 
1257 per annum, payable semi-annually, on the first days of July 

and January in each year, on the presentation and delivery 
of the proper coupons hereunto attached. 

This bond is one of a series of like tenor, limited to sixteen thou- 
sand dollars per mile, issued in accordance with an act‘of the Legis- 
lature of the State of Florida, passed on the 24th of June, eighteen 
hundred and sixty-nine, entitled an act to perfect the public works 
of the State, also an act amendatory thereof, approved January 28th, 
eighteen hundred and seventy, entitled an act to alter and amend 
an act entitled an act to perfect the public works of the State, ap- 
proved June 28th, eighteen hundred and sixty-nine, and given in 
exchange for bonds issued by the State of Florida to the Jackson- 
ville, Pensacola and Mobile Railroad Company for an equal amount 
in accordance with said act. 

In witness whereof the said company has caused this bond to be 
signed and attested in its behalf by its president and its common seal 
affixed at its office in Tallahassee, this first day of Jan’y, in the year 
1870. 

[Seal J.. P. & M. R. R. Co.] 

M. 8S. LITTLEFIELD, President. 


1258 Issued in accordance with the provisions of an act of the 

Legislature of the State of Florida, approved the 24th June, 
1869, entitled an act to perfect the public works of the State; also, 
an act amendatory thereof, approved January 28th, eighteen. hun- 
dred and seventy, entitled an act to alter and amend an act entitled 
an act to perfect the pubiic works of the State, approved June 24th, 

eighteen hundred and sixty-nine. . 
January Ist, 1870. 


STATE OF FLoRrIpDA, EXECUTIVE OFFICE, 
TALLAHASSEE, February 14, 1877. 
I, George F. Drew, Governor of the State of Florida, do hereby 


certify that the within is a true and correct copy of bond, No. 201, 
of the J., P. & M. R. R. Co., now on file in the offive of the State 


Treasurer. 
GEORGE F. DREW, Governor. 
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Schedule D. 
Bijlage A. 
Memorandum—Plan. 


For the reorganization of the Jacksonville; Pensacola and Mobile 
Railroad Company and the Florida Central Railroad Com- 

1259 pany, of Florida, to be agreed upon by and between Frank 
R. Sherwin, agent of the owners and holders of the bonds of e 

the State of Florida, issued in aid of said Railroad Companies, of the 
first part, and the owners and holders of the first-mortgage bonds of 
the Pensacola and Georgia and Tallahassee Railroad Companies, of t 
said State, issued under the provisions of the act of a 6th, | 
1855, generally known as the “internal improvement act,” repre- 
sented by Henry R. Jackson. of Savannah, in the State of Georgia, ' 
and Charles H. Simonton, of Charleston, in the State of South Caro- 
lina, of the second part. | 
The object to be sought in said reorganization shall be the forma- b 
tion, under the eeneral incorporation laws of said State, of a new 
company under the name and stvle of “The Jacksonville and Mobile | 


> 


Railroad Company,” for the purpose of purchasing the present lines ) 

of constructed railroads between Jacksonville and Chattahoochee, | 

and Tallahassee and St. Mark’s, with branch at Monticello Junction, rd 
together with all their rolling stock, depots, machine-shops, 

1260) and all their other property, and of completing the said line pte 


of road to Mobile, in the State of Alabama. 

To this end it is agreed between the said parties that the line of 
completed railway, to wit, the roads extending from Lake City to 
Chattahoochee and from Tallahassee to St. Mark’s, known as the 
Jacksonville, Pensacola and Mobile Railroad, and the road extend- 
ing from Jacksonville to Lake City, known as the Florida Central 
railroad, together with all their depots, rolling stock, machine 
shops, and all their other salable property, shall be sold at pubhe 


outery, in accordance with law, so soon as the following antecedent z 
arrangements, numbered “first” and “second,” shall have been com- 


pleted. 

First. The said, the parties to this agreement, shall, within 30 
days, select three persons who shall act as trustees in discharge of 
the trusts hereinafter set out; any vacancy in their number occur- 
ring by death or otherwise to be filled by the surviving trustees. 

Second. The sai? bonds and coupons of the Pensacola and Georgia 
and Tallahassee Railroad Companies, held by the said parties of the 

second part, and the said bonds and coupons of the State of 
1261 Florida, issued in aid of the said The Jacksonville, Pensacola 

and Mobile Railroad Company and the said The Florida 
Central Railroad Company, shall be placed in the hands or under 
the control of the said trustees so selected, for the purpose of said 
trust, within thirty days from the date of the acceptance of their 
appointment. t 

The said. the Governor, shall offer at public sale according to law 
said line of railroads, together with all their depots, rolling-stock, 
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machine-shops, and all their other property, or such portions of it 
as may. be legally possible; and at the said sale the trustees shall 
bid for the said property so to be exposed for sale to the extent, if 
necessary, of the par value of the said bonds and past-due coupons 
of the State of Florida so placed under their control, the aggregate 
amount in dollars and cents of which said bonds and past-due cou- 
pons shall be treated and received as cash at said sale by the said 
Governor, and if such bid be the highest made at such sale or sales, 
the said line of railroad, together with all of its property as herein- 
before detailed, shall be struck off to the said trustees. so bidding, 

and upon the delivery to the said the Governor of the said 
1262 bonds and past-due coupons last mentioned, he shall imme- 

diately cali the said trustees so bidding to be placed in the 
actual possession of all said railroad property, and full title shall be 
made to said trustees by the Governor, the same to be held by them 
subject to the following conditions, namely, in trust to be conveyed 
by them to the said “Jacksonville and Mobile Railroad Company ” 
after the following arrangements and conditions shall have been 
perfected and complied with: 

First. Such title to the line of railroad now known as the Florida 
Central, extending from Jacksonville to Lake City, and such title to 
the Jacksonville, Pensacola and Mobile Railroad which extends 
from Lake City to the Chattahoochee river, and from Tallahassee to 
St. Mark’s, and such right of franchise to continue the construction 
of said line of railroad westward to the city of Mobile, as may not 
be perfected in the said selected trustees bv the said sale as herein- 
before provided, shall be perfected in the said The Jacksonville and 
Mobile Railroad Company through the action and agency of the said 

party of the first part, and shall be so perfected as not to leave 
1263 any lien or incumbrance upon said lest-anunelaaal title or 
property, which shall be superior to the special mortgage lien 


_ to be created as hereinafter provided. The provisions of this clause, 


numbered first, to be practically carried out by the said party of the 
first part within six (6) months from the date of this agreement. 
Second. Title having been so perfected in the said The Jacksonville 
and Mobile Railroad Company that company shall execute an obli- 
gation in writing to said the selected trustees stipulating that imme- 
diately after conveyance made to it, the said railroad property, so to 
be purchased as aforesaid by them (the said selected trustees), the 
said The Jacksonville and Mobile Railroad Company shall cause the 
entire line of constructed railroads heretofore named to be bonded 
at the rate of not more than twelve thousand dollars ($12,000) per 
mile, which bonds shall be due forty years from date, bearing in- 
terest at the rate of five (5) per cent. per annum, pavable semi-annu- 
ally, either in New York city or Amsterdam, Holland, at the option 
of the holders, principal and interest payable in gold, which 
1264 bonds shall be a first mortgage lien upon said line of railroad, 
its depots, machine-shops, rolling-stock, and all of its other 
property. 
That distinct provision shall be made in said mortgage for the 
issue in the first place of a series of said bonds equal in amount 
56—155 
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only to the par value of said surrendered bonds and Georgia 
and Tallahassee Railroad Companies, in the event that the said 
lines of road formerly known as the Pensacola and Georgia and 
‘Tallahassee railroads should be bid off by the said selected trustees 
at a sum below or not exceeding the aggregate amount of the said 
last-mentioned bonds and past-due coupons; but should the said 
last-mentioned roads be so bid off at a sum equal to or exceeding the 
aggregate amount of principal of said bonds and_past-due coupons 
and interest on said coupons, then the first series of bonds to cover 
the full amount of said last-mentioned aggregate and this first and 
distinct series of bonds so issued shall constitute a prior len upon 
the said line of railroad and its property to secure the payment of 
the interest and principal of the same when due; and the first said 

series of bonds when so issued shall be delivered to the own- 
1265 ers of the said surrendered bonds and coupons of the said 

Pensacola and Georgia and Tallahassee Railroad Companies, 
whereupon the said last-mentioned bonds and coupons shall be held 
by said trustees in trust, to be delivered to the Trustees of the In- 
ternal Improvement Fund of Florida for cancellation so soon as all 
of the same class of bonds now outstanding shall have been sur- 
rendered to the said trustees selected, whether in exchange for the 
said new first-mortgage bonds or otherwise. 

That provision shall also be made in said mortgage that in case 
of default for one year by said new company in payment of inter- 
est on any of the bonds foreclosure of said mortgage may be made 
for the entire amount of indebtedness secured by it, both principal 
and interest, and the said road and all of its property may be sold, 
and the proceeds derived from such sale shall be first applied to the 
payment of the said first series of bonds, principal and interest, and 
the surplus, if any, shall be applied toward the payment of the re- 
maining or second series of said bonds. 

That provision shall also be made in said mortgage for the 
1266 creation, at the expiration of three vears from the organiza- 
tion of said company, of a sinking fund of one per cent. per 
annum, in gold, payable semi-annually, upon its said bonded debt, 
which said sinking fund shall be semi-annually applied as paid to 
the redemption at par of said bonds of said company, the numbers 
of which shall be selected by lot, and the said first series of said 
bonds of said company issued as aforesaid shall have priority of 
payment out of said sinking fund. 

A draft of said contemplated bonds and mortgage, to be approved 
by the selected trustees, shall be appended as an exhibit to the said 
written obligation, and also a copy of the proposed charter of the 
said Jacksonville and Mobile Railroad Company showing ‘powers 
in the said new corporation to issue such es and to execute such 
mortgage. 

It shall be further stipulated in said written obligation that a 
sufficient number of the second series of said bonds shall be set 
apart and used for the purpose of placing said line of constructed 

railroad in first-class-order and repair as to road-bed, rolling- 
1267 stock, and otherwise, and that said new railroad com- 
pany shall be managed by a board of directors, consist- 
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ing of not more than seven nor less than five members, who shall 
be named by the owners or holders of said State bonds, but who 
shall be acceptable to said selected trustees ; and in case of vacancy 
in said board of directors or officers of said company, by death, 
resignation, or otherwise, notice of any intended new appointment 
shall be given to the said selected trustees, and a protest in writing, 
signed by the owners representing a majority of the said first series 
of bonds of said company, shall operate to prevent the appointment 
to fill said vacancy ; this provision to continue in operation for the 
period — six years from the organization of the said new company. 

It is also further stipulated and agreed that all funds necessary to 
meet the costs and expenditures incurred in such sale or sales, and 
in perfecting said titles thereafter, shall be supplied by the said 
party of the tirst part. 

In witness whereof we, the said parties to this agreement, have 
hereunto set our hands and affixed our seals interchangeably, this 

12th day of January, A. D. 1877, at Savannah, Ga. 
1268 FRANK R. SHERWIN. 
HENRY B. JACKSON. 
CHARLES H. SIMONTON. 


Signed, sealed, and delivered in the presence of— 


(Geteekend) VINCENT L. STARR, No. P. 


44 ] 2422 Ontvaugen voor zegleregt Vijftig cent. 

Amsterdam, den vijftienden Februarij, 1800 Zeven en Zeventig. 

De ontvanger B. A. No. I, Knipscheer. 

Geregistreerd te Amsterdam den Vijtienden Februari, 1800 Zeven 
en Zeventig. Deel 108, blad 145 No. vak 1, twee bladen geen renvooi 
ontvangen voor regt, fo. 80, voor 38 opeenten fo. 305, tezamen een 
Gulden tien en een halve cent. De onty anger B. A. No. 1. 


(Geteekend) K NIPSCHEER. 


Uitegeven voor Afschrift van vorenstaand stuk gededeponeered 
onder de minuten van den ondergeteekende Jean Charles Gerald 
Pollones, Notaries, to Amsterdam, bhjkens acte den veertienden 
Februari, 1800 Zeven ZO Zeventig, ten zijnen overstann verleden. 

(Geteekend) J.C. G. POLLONES, Notaris. 


Filed May 23rd, 1877. 
C. H. FOSTER, Clerk. 
Per F. T. MYERS, D. C. 


1269 Received and filed, April 20th, 1878. 
P. WALTER, Clerk. 


1270 [Endorsed:] In U.S.circuit court, northern dist. of Fla. J. 

Fred. Schutte e¢ al. vs. The Western Division of the W. N. C. 
R. R.Co. et al. Bill ofcomplaint. Filed May 23,1877. C.H. Forster, 
clerk, oe F. S. Myers, D.C. Received and filed Ap’l 20th, 1878. 


P. Walter, clerk. 
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1271 J. Frep. Scuoutre vs. J., P. & M. R. R. C. e¢ al. 


os 


Notice is hereby given that I represent a certain number of bonds, 
viz: No-. 330, 328, 235, 329, 92, 89, 88, 87, 86, 85, 221, 232, 233, 434, 
435, and 91, issued by the Florida, Atlantic & Gulf Central Railroad 
Company, and payable to John P. Sanderson, or bearer, as _first- 
mortgage bonds, in the month of September, 1859; that the same 


are due and are a first lien by the terms of said bonds and by the 


laws of the State of Florida on the road-bed, iron equipments, work- 
shops, depots, and franchises of the line of railroad extending from 
Jacksonville, Fla., to Lake City, Fla., and now known as the Florida 
Central Railroad ; and that the same are a first lien on said road, 
and that payment will be enforced on the same by all means in my 
power. : 

ED. M. CHENEY, Attorney. 

Sept’r 25th, 1879. | 

1272 J. Frep. Scuutte et al. vs. J., P. & M. R. R. etal. 


wlio 
JACKSONVILLE, FLA., Sep. 25th, 1879. 

Notice is hereby given in behalf of Gabriel Smith and of the heirs 
of Harrison, late of Gadsden county, deceased, and of all other 
persons claiming under or through said Harrison, that the purchaser 
or purchasers of the Jacksonville, Pensacola and Mobile Railroad 
will buy the same, subject to the claims of said Gabriel Smith and 
others above mentioned, to one mile (more or less) of said railway 
track at and next to its terminus on the Apalachicola river, and to 
all erections, buildings, and superstructions, and on said Harrison’s 
plantation, and for payment for the right of way over and across 
said Harrison’s plantation, lying on said Apalachicola river for one 


mile, more or less. 3 
R. B. HILTON, 


Solicitor for Robert Gabriel & others. 


1273 In the Circuit Court of the United States, Fifth Cirevit for 
the Northern District of Florida. In Equity. 


THE WESTERN NoRTH CAROLINA RAILROAD CoMPANY 
vs. 
THE FLorRIDA CENTRAL RAILROAD ComMPANY ef al. 


THE WESTERN NortTH CAROLINA RAILROAD COMPANY 
vs. 
THE JACKSONVILLE, PENSACOLA AND MopitE RAILROAD CoMPpANy 
et al. 


J. FRep. SCHUTTE ef all. 
vs. 
THE FLORIDA CENrRAL RAILROAD ComPpAny ct al. 
Notice is hereby given to all whom it may concern that any sale 
made, or attempted to be made, pursuant to the decree heretofore 
rendered in the above-stated causes will be illegal and unauthorized, 


‘yw 


a ios | 
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and that the Western Division of the Western North Carolina 
1274 Railroad Company protests against any such sale, and will 
contest any and all interference under said sale with its rail- 
road property, rights, or franchises. 
WESTERN DIVISION OF THE NORTH 
CAROLINA RAILROAD COMPANY, 
By JNO. T. WALDE, Its Att’y Pro Hac Vice. 


1275 In the Circuit Court of the United States, 5th Circuit, for the 
Northern District of Florida. In Equity. 


THE WESTERN NorTH CAROLINA RAILROAD COMPANY 
vs. 
THE FLORIDA CENTRAL RAILROAD COMPANY et al. 


THE WESTERN NortTH CAROLINA RAILROAD COMPANY 

v8. : : 

THE JACKSONVILLE, PENSACOLA AND MOBILE RAILROAD COMPANY 
et al. : 


J. FrReEp. ScHuttt et al. 
| vs. 
THe FioripaA CENTRAL RAILROAD ComMPARY ef al. 


Notice is hereby given to all whom it may concern that any sale 
made or attempted to be made pursuant to the decree heretofore 
rendered in the above-stated causes will be illegal and unauthorized, 

and that the Jacksonville, Pensacola and Mobile Railroad 
1276 Company protest against any such sale, and will contest any 
and all interference under color of said sale with its railroads, 
property, rights, or franchises. 
JACKSONVILLE, PENSACOLA AND 
MOBILE RAILROAD COMPANY, 
By JNO. T. WALDE, Its Att’y Pro Hae Vice. 


1277 In the Circuit Court of the United States, 5th Circuit, for the 
Northern District of Florida. In Equity. 


THkE WESTERN NorRTH CAROLINA RAILROAD COMPANY 
8. | 
THe FLoripa CENTRAL RAILROAD CoMPANY ef al. 


THE WESTERN ‘NORTH CAROLINA RAILROAD COMPANY 
v8. . 
THE JACKSONVILLE, PENSACOLA AND MoBILE RAILROAD COMPANY 
et al. 


J. FRED. SCHUTTE ef al: 
vs. 
THE FLORIDA CENTRAL RAILROAD COMPANY et ai. 


Notice is hereby given to all whom it may concern that any sa’ 
made or attempted to be made pursuant to the decree heretofore 
rendered in the above-stated causes wil] be illegal and unauthorized, 
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and that the -Florida Central Railroad Company protest 
1278 against any such sale, and will contest any and all interfer- 
ence under color of said sale with its railroad property, 
rights, or franchises. 
FLORIDA CENTRAL RAJLROAD COMPANY, 
By JNO. T. WALDE, Its Att’y. 


1279 United States Circuit Court, Northern District of Florida. In 
{quity. 


J. FRED. ScHUTTE et al. 
vs. 


JACKSONVILLE, PENSACOLA AND MOBILE RAILROAD CoMPANY, Fior- 
IDA CENTRAL’ RAILROAD ComPany, et al. 


Notice is hereby given that the Trustees of the Internal Improve- 
ment Fund of Florida have a lien on the Florida Central railroad, 
under the act of the Legislature of Florida entitled “An act to pro- 
vide for and encourage a liberal system of internal improvements in 
this State,” approved January 6th, 1855, and its amendments for 
sinking fund, of one-half of one per cent., payable semi-annually, on 
outstanding bonds of the Florida, Atlantic and Gulf Central Rail- 
road Company. There are still ($31,000.00) thirty-one thousand 
dollars, or more, of said bonds outstanding, and the sinking fund 
has not been paid for about ten years, and any person purchasing 

said railroad, which extends from Jacksonville to Lake City, will 

purchase and take the same subject to the payment of the 

1280 sinking fund, including interest thereon at (8%) eight per 

cent..on that already accrued, as well as the payment of that 

which will accrue semi-annually under the said act until the bonds, 

whatever the amount may be outstanding, shall be paid, and the 
said lien will be enforeed against the said railroad. 

Jacksonville, Florida, September 25th, 1879. 

GEO. P. RANEY, 
Attorney for Trustees of Internal Imp. Fund. 


1281] [Endorsed:] U. S. cir. court, 5th cir., N. D. of Fla. J. F. 

Schutte e¢ al. vs. The J., P. & M. R. R. Company eé al. Report 
of special masters of sale of railroads. Filed Sep. 25th, 1879. Phil- 
lip Walter, clerk, by W. F. Quaile, D. C. 


' 
i 
' 
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1282 Inthe Circuit Court of the United States, Fifth Cireuit, North- 
| ern District of Florida. 


J. Frep. ScHUTTE, JAN PRINs, e¢ al. 
v8. 
THE JACKSONVILLE, PENSACOLA AND MoBILE RAILROAD CoMPANY, 
GEORGE F. Drew, Governor of the State of Florida, e¢ al. 


THE WESTERN DIVISION OF THE WESTERN NortTH CAROLINA RalI_- 
ROAD COMPANY 
U8. ; 
GEORGE F. Drew, Governor, Trustee, &c.; Tort Frortipa CENTRAL 
RAILROAD CoMPANY, e¢ al. 


THE WESTERN DIVISION OF THE WESTERN NortH CAROLINA RaIL- 
ROAD COMPANY 
. v8. ; 
GEORGE F.. Drew, Governor, Trustee, &c. ; THE JACKSONVILLE, PEN- 
SACOLA AND MoBILE RAILROAD, et al. 


To the honorable the judges of said court: 


The special masters of this court appointed by the decree ren- 
dered in said causes, made and filed therein on the 31st day of May, 
A. D. 1879, for the purpose of executing the said decree, respectfully 

report: 
1283 That in obedience to the decree on the third day of June, 
A. D. 1879, they caused advertisement that they would sell 
at public vendue, at the post office in Jacksonville,in said northern 
— of Florida, to the highest bidder therefor, at one o'clock p. 
, on the twenty -fifth day of September, A. D. 1879, the following- 
deneitived property, viz: The railroad runing from Lake City to 
Chattahoochee, with branch to Monticello, subject to a lien in favor 
of the Trustees of the Internal Improvement Fund of the State of 
Florida, or that part thereof between Lake City and Quincy, and 
the branch to Monticello, amounting to four hundred and twelve 
thousand four hundred dollars, with interest at the rate of eight per 
centum per annum from March 20th, A. D. 1869. Also the railroad 
from Tallahassee to St. Mark’s, subject to a lien in favor of said trus- 
tees, amounting to the sum of fifty thousand seven hundred and 
seventy-five 7445 dollars, with interest as aforesaid, together with all 
the property, privileges, and franchises pertaining thereto, copies of 
which advertisement are hereto attached and adopted as a 
1284 part of this report, and did cause the same to be published 
in the “Union,” a newspaper published in the said city of 
Jacksonville, and in the “Commercial Advertiser,” a newspaper of 
general circulation published in the city of New York, in the State 
of New York, and did continue the same from that date until the 
day of sale, daily, for six days in each week of said time, and that 
on this the twenty-fifth day of September, A. D. 1879, they did ex- 
pose the said railroad and its appurtenances, subject to the condi- 
tions aforesaid, to sale at public outcry, before the post office in the 
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city of Jacksonville, in the State of Florida, at one o’clock of said 
day, upon the following terms: That the purchaser of said road 
should be-required to pay the whole of the purchase-money in cash, 
except that the purchaser or purchasers at said sale may deposit 
with said special master, in payment of his or their bids, the said 
Florida State bonds numbered 3,000 or under in the proportion 
which the whole amount of the bid bears to the whole amount of 
said State bonds outstanding, and numbered 3,000 and under, and 
interest matured thereon. 
That at said sale Adolph Engler, trustee for the Dutch 
1285 bondholders, complainants, bid the sum of fifty thousand 
dollars, which wasthe highest and best bid made for said road, 
and the said railroad ‘was sold to the said Engler, as such trustee, for 
the said sum of fifty thousand dollars. 

That at said sale, and before the outcry was made thereof, the 
following objections to the sale being made was read, and the same 
are hereto appended, and notices of alleged liens were also given, to 
wit, one signed by B. Chewis, by his attorney, George P. Raney, and 
marked “A;” one signed by E. M. Cheney and marked “ B;” one 
signed by R. B. Hilton, solicitor for Gabriel Smith and others, and 
marked “C,” which are hereto attached, and which the masters ask 
to. be considered a part of their report. 

And that on said third day of June, A. D. 1879, they did also give 
publie notice that, in pursuance of the aforesaid decree, they would 
sell at public outcry, at the post office in Jacksonville, in said north- 
ern district of Florida, to the highest bidder therefor, at one o'clock 
p.m., on the twenty-fitth day of September, A. D. 1879, the follow- 

ing-described property, viz.,the railroad running from Lake 
1286 City to Jacksonville, in said district, together with all the 
property, privileges, and franchises belonging thereto, the 
same being known as the Florida Central railroad; that said no- 
tice was published in the “Union,” a newspaper published at Jack- 
sonville, and in the “ Commercial Advertiser,” a newspaper of gen- 
eral circulation published in the city, county, and State of New 
York, daily, six days in each week, from that day until the day of 
sale; and that on this the 25th day of September, before the post 
office in the city of Jacksonville aforesaid, at the hour of one o’clock 
p. m., we did proceed to sell the same at public outery ; that thereat 
Adolph Engler, as trustee for the Dutch bondholders, t! e complain- 
ants, bid therefor the sum of three hundred and five thousand dol- 
lars, which said bid was the highest and best therefor, and the said 
railroad, with the appurtenances, was sold to the said Adolph Eng- 
ler, as such trustee; that previous to such sale the following objec- 
tions to such sale being made [were] read, and are hereto ¢ appended, 
and notices of alleged liens and claims of personal property, viz: 
One signed by John T. Walker, attorney, marked “D;” one by the 
same, marked “ E:” one by the same, marked “ F;” one by 
1287 George P. Raney, attorney for Trustees of the Internal Im- 
provement Fund, marked “G.” John T. Walker, acting as 
the attorney pro hac vice for the Western Division of the Western 
North Carolina Railroad Company, gave notice that an alleged dis- 


— 
R A a een 


eR TIT ec ee ee 


EET REE GE LT TT ROR Oe EME Te LE LS a eT eee Ss diareeha ” ha 
fo Geis SAS, eet LF PURE VE ee, ee Re eK ME ay oo Mh es ey oe ee SS 3 ; ‘ pie Ret 4 pemedi : nt Wn he ip: A hae! : f 
Nad ei DE MES RG FIED = PEPE OA ee Penge rane oe ae. a RR A le 0 Apes TE? PE OER Oe eet hh pine a ae SME UAC i TR ete, sae SOF Sooke, Tes 
3 BT 5 ’ ; re 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, 4¢., ET AL. 449 


missal by the W. N. C. R. R. Co. of the appeal of said company from 
the decree in said causes is fraudulent and void, and the result of a 
fraudulent combination between the said company and the Dutch 
bondholders, complainants in said cause. He also gave notice of 
the claim of ownership of D. G. Ambler to twenty-five flat cars and 
for certain machinery. The terms of the payments of such sale 
were announced prior thereto, and were in accordance with the termns 
of said decree. They further report that they have also this day 
received from the said Adolphe Engler, trustee as aforesaid, two 
thousand seven hundred and fifty of the bond- mentioned in said 
decree, numbered less than 3,000, and four thousand one hundred 
and sixty-six ;5®, dollars in cash, in full payment of the road from 
Lake City westward, and one hundred and ninety-seven bonds men- 
tioned in said decree, numbered above 3,000, and thirteen thousand 
three hundred and tweniy-five 9, dollars in cash, in fuil 
1288 payment of the said The Florida Central railroad. 
They further report that the said report of publication of 
notices is made upon affidavit of the publishers of the said news 
papers, to be hereafter attached hereto. 


Respectfully submitted. 
| SHERMAN CONANT, | 
ALEXANDER B. HAWKINS, 
| Special Masters. 


1289 U.S.Cireuit Court, Northern District of Florida. In Equity. 


J. FREv. SCHUTTE and others 
v8. 


J.. P. & M. R. R. Company et al. 


a 


Notice is hereby given that any person purchasing the railroad 
from Monticello to the junction at Drifton will take the same subject 
to the lien of the decree in the case of B. C. Lewis, or B. C. Lewis 
et al., vs. J., P. & M. R. R. Co. e¢ al., rendered in the circuit court of 
Leon county about the year A. D. 1871, enforcing the lien on said 
road of the bonds commonly known as the free-land bonds issued 
by the Pensacola and Georgia Railroad Company, and to the lien of 
said bonds outstanding, amounting to several thousand dollars. 

B. C. LEWIS, 
By G. P. RANEY. 


N. B.—The above road is described in the notice of sale as “the 
branch to Monticello.” 
B. C. L., 


Per G. P. R. 
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1290 Opinion Delivered by Justice Bradley, May 31, 1875. Filed this 
dist day of May, A. D. 1879. Philip Walter, Clerk. 


In the Cireuit Court of the United States for the Northern District 
of Florida. 
THe WrESTERN DIVISION OF THE WESTERN N 
ROAD COMPANY 
Us, 
GrorGE F. Drew, Governor, Trustee, &e.; THe FLorRtIpA CENTRAL 
Rvitroap Company, et al. 


ORTH CAROLINA RAIL- 


THe WESTERN DIVISION OF THE WESTERN NortH CAROLINA RAIL- 
ROAD COMPANY 
vs. 
GrORGE F. Drew, Governor, Trustee, &e.; THe JACKSONVILLE, PEN- 
sACOLA & MopiteE RaILRoAD CoMPANy, e¢ al. 


J. Prep. Scuuttre, JAN Prins, e¢ al., 
vs. 
THe JACKSONVILLE, PENSACOLA & MopitE RaAaILRoAD COMPANY ; 
GEORGE F. Drew, Governor of the State of Florida, et al. 


On bill, Ke. 
On final hearing at Jacksonville, May 19th to May 31st, 1879. 


12] Counsel appearing for the Western Division of the West- 
ern North Carolina Railroad Company: J. B. Stewart, J. Kk. 
Herbert. ° 

For the Florida Central Railroad Company: J. M. Baker and J. 
T. Walker. 

For J. Fred. Schutte and others: W.G. M. Davis, M. H. Carpenter, 
C. D. Willard. | 

lor the Trustees of the Internal Improvement Fund: G. P. Rainey, 
Attorney General of Florida; P. W. White. | 

For the holders of bonds of the Pensacola and Georgia Railroad 
Company: H. R. Jackson, J. B. C. Drew. 

For the Jacksonville, Pensacola & Mobile R. R: Company: J. 
B. Stephens. 

These cases involve vital questions relating to the title of and in- 
cumbrances upon two railroads, namely, that called the Florida 
Central railroad, extending from Jacksonville to Lake City, and 
that called the Jacksonville, Pensacola & Mobile railroad, extending 
from Lake City to the Chattahoochee river, including the branches 
from Tallahassee to St. Mark’s and that leading to Monticello. It is 
conceded by all the parties that both roads were duly sold by the 
Trustees of the Internal Improvement, Fund, under the internal 
improvement act, in 1868 and 1869, and those sales constitute a start- 
ing-point upon which all the claimants rely. The Florida Central 
was thus sold on the 4th day of March, 1868, to William E. Jackson 
and his associates; and the Pensacola & Georgia railroad, being the 
road from Lake City to Quincy, and the Tallahassee railroad, 
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being the road from Tallahassee to St. Mark’s, which two roads con- 
stitute the greatest part of the Jacksonville, Pensacola & Mobile 
railroad, were sold on the 20th day of March, 1869, to Franklin 
Dibble and his associates. Conveyances were made to the purchasers 
in pursuance of these sales. No question is made about the title 
acquired by the purchasers of the Florida Central railroad, nor 
of its subsequent devolution to the present company, called the 
Florida Central Railroad Company. The Legislature of Florida, 
by an act. passed on the 29th day — July, 1868, on the application 
of the purchasers, incorporated them into a body politic by the 
name aforesaid and as purchasers and owners of the road. 
As such purchasers and owners they were tnade a corporation, 

and authorized to organize as such, and “to declare the 
1292 amount of which the stock in said Central Railroad Company 

should consist,and to divide the same into shares.” They did 
organize and created capital stock to the amount of 5,500 shares, took 
possession of their road and commenced to operate it. It is not 
denied that the greater portion of the capital stock was subse- 
quently purchased by George W. Swepson, of North Carolina, who 
had the same transferred to Milton S. Littlefield. At least as early 
as the forepart of 1870 Swepson and Littlefield, or one of them, 
held nearly all the stock of the road and controlled and managed 
the company. The Western Division of the Western North Caro- 
lina Railroad Company has since claimed that it was the money of 
that company which Swepson and Littlefield used in the purchase 
of this stock ; and that they misappropriated the same in making such 
purchases, and therefore became the holders of said stock for the 
use and benefit of said company. This has conceded by Swepson 
and Littlefield, and the stock is now understood to be held for the 
use and benefit of the Western North Carolina Railroad Company 
which has been substituted to the rights of the said Western Di- 
vision. Thus far, therefore, we are not met by any controversy 
which calls for the adjudication of this court. 

The history of the Jacksonville, Pensacola & Mobile Railroad 
Company and the roads which it claims to have acquired, 1s more 
complicated. As before stated in that case, there were two roads pur- 
chased by the same parties, that of the Pensacola & Georgia Rail- 
road Company, extending from Lake City to Quincy, with the 
branch at Monticello; and that of the Tallahassee Railroad Com- 
pany, extending from Tallahassee to St. Mark’s. Each of these 
companies had issued bonds under the internal improvement fund. 
Default in paying the interest on these bonds and the instalments. 
due to the sinking fund, was the occasion of the roads being sold 
by the trustees. The sale were for amounts nearly equal to the 
principal of these outstanding bonds. The amount bid for the 
Pensacola & Georgia Railroad was $1,220,000, and the amount bid 
for the Tallahassee railroad was $195,000, and the purchasers were al- 
lowed to pay the purchase-money, if they could, in the said guaranteed 
bonds. ‘They did bring in and surrender such bonds to the amount 

$806,600 of the Pensacola & Georgia Railroad Company, 
1293 which were received at par, and $152,700 of the Tallahassee 


é 
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Railroad Company, which were received at 94 or 95 cents to the 
dollar. It 1s conceded that a balance remained still to be paid of 


$472,065, and that amount of the bonds of the said twocompanies are 


still outstanding. For this amounta draft or check was given, which 
was never paid, and which the parties giving it did not intend to 
pay. But by giving this check as cash, the purchasers prevailed 
upon the agents of the Trustees to deliver deeds for the property. 
It was a sheer fraud, and a lien for the balance of the purchase- 
money, amounting to $472,065, immediately arose in favor of the 
Trustees, and has ever since attached to the property. 

The holders of the outstanding bonds referred to are interested in 
this hen, because the purchase-money which it represents 1s the fund 
on which the trustees rely for the payment of said bonds in relief 
of the internal improvement fund itself, so far it is liable therefor, 
and also because, the said purchase-money is the proceeds of the 
property which constituted the security of the said bonds. The 
holders of the said outstanding bonds have, in divers ways, at- 
tempted to enforce their indirect claim to this purchase-money, and 
to the lien for its payment, but the Supreme Court of the United 
States, in the case of the State of Florida vs. Anderson and others, 
decided that, in view of all the complicated rights of the parties, the 
lien must be enforced by the State or the Frustees of the Internal 
Improvement Fund, which the latter have endeavored to do, and 
which they seek to do in the suits now under consideration. 

As against the Jacksonville, Pensacola & Mobile Railroad Com- 
pany, the existence of the lien was adjudicated by the Duval county 
circuit court, by a judgment rendered on the 2d day of April, 1874, 
and a recovery was had by the trustees for the principal and interest 
then due, amounting to $661,845.55. This judgment was rendered 
ina suit brought by the State of Florida and the Trustees of the 
Internal Improvement Fund against the Jacksonville, Pensacola & 
Mobile Railroad Company and Milton $. Littlefield; and although 
that judgment was subsequently reversed in part, yet, in-a subse- 
quent report of the same case in 16 Florida, 708, the supreme court 
declare that, on this point, the judgment of the Duval county circuit 
court was final, and that the matter was res judicata.. But if it were 
not so, I have no hesitation in saying that the vendor’s lien for the 

said unpaid purchase-money, with interests and costs, was 
1294 valid and binding on the Jacksonville, Pensacola & Mobile 

Railroad Company. The purchasers, Franklin Dibble and 
his associates, clearly held the railroads subject to the lien. They 
became incorporated as purchasers and owners of the property by 
un act of the Legislature of Florida, passed the 24th day of June, 
1569, by the name of the Tallahassee Railroad Company, and this 
company, therefore, being constituted of the said same persons, only 
clothed with corporate powers, received the property, subject to the 
same lien. On the 25th day of May, 1870, the Tallahassee Railroad 
Company became consolidated with the Jacksonville, Pensacola & 
Mobile Railroad Company, under and by virtue of the 14th section 
of the act incorporating the latter company, passed June 24th, 1869, 
entitled “An act to perfect the public works of the State;” and one 
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of the terms of the consolidation was s that the consolidated company, 
under the name of the Jacksonville, Pensacola & Mobile Railroad 
Company, should, and it did thereby, assume all the debts and obli- 
gations of the Tallahassee Ruilroad Company since its organization. 
This consolidation, by which the two companies joined their proper- 
ties together, did not discharge the lien. The property of the Talla- 
hassee Company was brought into the common concern with all 
pre-existing equities attaching thereto. The consolidated company 
having, as one of its com ponent parties, the Tallahassee Company, 
which held subject to the lien, cannot be regarded as a bona fide pur- 
chaser without notice. The notice with which that company was 
affected, 1n relation with the property brought with it into the com- 
mon fund, affected also the consolidated company. Besides, the per- 
sons who held the principal part of the stock in and controlled the 
one company, likewise held the prnetper part of the stock in and 
controlled the other company. 

As to the other parties in this suit, the Western Division of the 
Western North Carolina Railroad Company concede the existence 
and priority of the said lien, and the holders of the State bonds, 
issued in 1870, in exchange for the bonds of the Jacksonville, Pen- 
sacola & Mobile Railroad Company, and of the Florida Central 
Railroad Company, who are represented by the complainants in the 
bill of J. Fred. Schutte and others, do not contest the lien, having 
entered into amicable arrangement with the greater portion of the 

holders of the outstanding bonds, who are interested therein. 
1295 I shall, therefore, hold, for the purposes of this case, that 

Trustees of the International Improvement Fund are entitled 
to the first lien on the property of the Jacksonville, Pensacola & 
Mobile Railroad Company, extending from Jacksonville to Quincey, 
and from Tallahassee to St. Mark’s, including the Monticello branch 
of the roads. 

I will now proceed to the controversy which subsists between the 
Western Division of the Western North Carolina Railroad Company 
and the holders of the State bonds issued in 1870. The former 
claims to be entitled to certain equities arising from the fraudulent 
use of its moneys by George W.Swepson and Milton S. Littlefield, 
in purchasing the bonds and property of the Pensacola & Georgia 
Railroad Company and the Tallahassee Railroad Company before 
the devolution of said property to the Jacksonville, Pensacola & 
Mobile Railroad Company. The latter, namely, the holders of the 
State bonds, claim that they are bona fide holders of said bonds, 
without anv notice of the frauds committed by Swepson and Little- 
field, or of the equities of the North Carolina Company, and that 
they are therefore entitled to have the railroad and property of tie 
Jacksonville, Pensacola & Mobile Railroad Company applied to the 
payment of their bonds before any relief is granted to the North 

Carolina Company. This is the real controversy in these cases, 
cr the said bondholders (who, being mostly residents of Hol- 
land, may, for convenience, be called the Dutch bondholders) affect 
to ignore ‘the claims of the North Carolina Company, and seek to 
have a decree irrespective thereof. 
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It is established beyond controversy that the bonds which were 
used by F. Dibble and his associates in payment of the bid for the 
two railroads in question, namely, that of the Pensacola & Georgia 
Railroad Company and that of the Tallahassee Railroad Company, 
were furnished to them by George W. Swepson, and that Swepson 
procured the same by a fraudulent use of money in his hands, pro- 
duced by the sale of North Carolina State bonds belonging to the 
Western Division of the Western North Carolina Railroad Company, 
of which he, Swepson, was president. After the roads were bid off 
at the said sale thereof by the Trustees of the Internal Improve- 

ment Fund, and before any payment was made on such bid, 
1296 the purchasers, F. Dibble and his associates on one part and 

Swepson on the other, entered into a written agreement, dated 
March 26, 1869, by which, after reciting the fact of the sale and the 
amounts respectively bid for said railroads, it was, amongst other 
things, agreed that Swepson should deliver as he should come into 
possession thereof, to be surrendered to the Trustees of the Internal 
Improvement Fund, the first-mortgage bonds of said roads pur- 
chased by him, amounting to about $900,000 of the Pensacola & 
Georgia bonds, and about $150,000 of the Tallahassee Railroad bonds, 
the former to ve surrendered at par and the latter at their pro rata of 
the amount bid for said road at said sale, and the balance of the 
purchase-money to be supplied by said F. Dibble and his associates. 
Secondly. It was agreed that as soon as might be after the title 
should be acquired from the trustees first-mortgage bonds should 
be issued, secured by a mortgage or trust deed on said roads, their 
equipments and franchises, to be given to said F. Dibble and Swep- 
son as trustees. Thirdly. It was agreed that the bonds so to be issued 
should be delivered to Calvin B. Dibble and George W. Swepson to 
be sold or negotiated, and the amount thereof. for that purpose should 
be paid to George W. Swepson to reimburse him for the amount of 
money paid out by him in purchasing the first-mortgage bonds 
aforesaid, and for commissions and attorneys’ fees, together with in- 
terest, and the additional sum of $100,000. Fourthly. It was agreed 
that the stock was to be divided and owned as follows: Swepson to 
have one-third, Calvin B. Dibble to have enough, with Swepson’s 
share, to constitute a majority, and F. Dibble and his associates to 
have the remainder. Fifthly. It was agreed that Swepson should 
appoint four directors, F. Dibble and associates, four, and that Cal- 
vin B. Dibble should be ninth director, which arrangement was to 
last until Swepson was fully paid. 

In pursuance of this agreement Swepson shortly after furnished 
the first-mortgage bonds, which were delivered to the Trustees of 
the Internal Improvement Fund, namely $806,600 of the Pensacola 
& Georgia Railroad bonds and $153,700 of the Tallahassee Railroad 
bonds, In all $960,300 of said bonds, leaving still due, as aforesaid, 
the sum of $472,065. The deeds for the property were executed by 
the trustees, in the name of the purchasers, on the 8th of April, 

1869, but delivery of them was withheld until the balance 
1297 should be paid. An arrangement was made that two of the 
trustees should go to New York with the deeds and there re- 
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ceive the said balance in cash. As before remarked, a worthless 
check was palmed off upon the trustees, who gave a receipt for the 
amount and delivered the deeds. In the consummation of this de- 
vice Swepson bore the principal part. The deeds were subsequently 
recorded in Florida on the 22d day of April, 1869. On the same 
day Dibble executed to Swepson a trust deed as security for the ful- 
fillment of the engagements entered into by the agreement of 26th 
of March, which trust deed was never recorded, its purpose being 
accomplished by carrying out the arrangement contemplated. This 
trust deed recited that Swepson had paid for Dibble and associates, 
in purchase of said roads, bonds to the amount of $960,300, and that 
he had paid to the trustees for the same parties the sum of $472,065, 
being the full amount due for said roads ; it also recited the engage- 
ments of Dibble made in the agreement of 26th March, and after 
formally conveving the property of the two railroads as conveyed by 
the trustees to Dibble it declared the object of the trust deed to be 
to enable Swepson, which he bound himself to do, to convey the 
same to the corporation to be formed consisting of Dibble and his 
associates, as soon as they should have granted to them such or sim- 
ilar relief as the Legislature had granted William E. Juckson and 
his associates by the act of July 29th, 1868 ; it was also declared to 
be for the purpose of securing Swepson in all advances made as 
specified and agreed upon in the agreement of March 26th, 1869, 
and the advancement of said sum of $472,065 until such time as 
said relief shall have been granted and said Swepson should have 
conveyed said property to said corporation. 

Counsel for the North Carolina Railroad Company places great 
stress on this trust deed, insisting that it enured to the benefit. of the 
said company, whose money had been fraudulently used by Swep- 
son, in purchasing the $960,300 bonds; and that it conveyed the 
legal title of the property to Swepson, in whom it still remains, in- 
asmuch as he never executed any deed in pursuance of the trust. 
But this trust deed was never recorded, and was never heard of by 
any of the parties to these suits until since the commencement 
thereof; and as all the terms of the deed were complied with, which 

made it the duty of Swepson to convey the property to the 
1298 company thereafter formed; and as the title (as we shall 

presently see) was sufficiently transferred to the company in 
other ways, it is to be presumed that this deed was either looked 
upon by the parties to it as having no further office to perform, or 
the execution of a deed in pursuance thereof was proposely omitted 
in order to perpetrate further frauds on some other innocent parties. 

The fact is, that an act was soon after procured similar to the act 
passed in behalf of William E. Jackson and his associates, in relation 
to the Florida Central railroad, and bonds were given, and the stock 
was disposed of amongst the parties in accordance with the agree- 
ment of March 26th, 1869. The act referred to was passed on the 
24th day of June, 1869, and is entitled “An act for the relief of 
Franklin Dibble, A. Huling, E. M. Cheney, and their associates, pur- 
chasers of the railroad from Tallahassee to St. Mark’s, and of the 
railroad from Quincy to Lake City, and incorporating the Tallahas- 
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see Railroad Company.” It recites the sale of the two roads on the 
20th day of March, 1869, by the Trustees of the Internal Improve- 
ment Fund to Franklin Dibble, A. Hdling, E. M. Cheney, and their 
associates ; and that it was essential for the interests of the people of 
this State, that the parties aforesaid should be invested with such 
corporate powers as were needful for the operations of said road, as 
well as more accurately to define their powers and duties. It then 
enacted as follows: 

Section 1. That the said Franklin Dibble, A. Huling, E. M. 
Cheney, and their associates, and their successors and assigns, are 
hereby made a body politic and corporate, under the name of the 
Tallahassee Railroad Company, and they, their successors and _ as- 
signs, as such body politic and corporate, are hereby vested with and 
shall be entitled to exercise and enjoy the like powers, franchises, 
and privileges, as were granted to the Pensacola & Georgia Railroad 
Company and the Tallahassee Railroad Company by the several 
_ acts Incorporating said Pensacola and Georgia Railroad Company 
and said Tallahassee Railroad Company, and with the right to hold, 
operate, and enjoy the said railroad, under the name of the Talla- 
hassee Railroad Company, subject to the conditions annexed to the 
sale of said roads by the Trustees of the Internal Improvement Fund, 
and by and in the name of the Tallahassee Railroad Company, they, 
their associates, successors, and assigns may purchase, receive, and 
hold lands and tenements, goods and chattels of whatsoever character 
that shall be necessary or useful for the purposes of said railroads, 
~ and the same to grant, sell, mortgage, or dispose of, and to sue and 
be sued, implead and be impleaded, to make common seal, and at 
pleasure to break and alter the same, and to establish and put in 
execution such by-laws and regulations as may be necessary and ex- 
pedient, not Inconsistent with the constitution and laws of the State 

of Florida. 
1299 SEcTION 2. Be it further enacted, That the provisions of the 

act incorporating the Pensacola & Georgia Railroad Company 
for the protection of its roads from trespass, injury, or intrusion, and 
providing for the punishment of persons who shall trespass upon or 
injure the same, be, and they are hereby, made applicable to all cases 
of trespass, injury, or intrusion on, to, or upon the aforesaid rail- 
roads, and the said Tallahassee Railroad Company shall be entitled 
to all the benefits and protection thereof and therefrom. 

Section 3. Be it further enacted, That said Franklin Dibble, A. 
Huling, E. M. Cheney, and their associates, shall be entitled to de- 
clare the amount of which the stock in the said Tallahasse Railroad 
“Company shall consist, and to divide the same into shares, which 
shares, however, shall not be less than one hundred dollars each. 

Section 4. Be it further enacted, That said Tallahassee Railroad 
Company, may, when they shall see fit, rent, lease, farm out, or sell 
any part of the said railroad to any person or persons, corporators, 
or corporations, upon such terms as may be agreed on, provided said 
sale, renting, or leasing shall not be made to any person or persons 
or corporation owning any railroads out of the State of Florida. 
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Section 5. Be it further enacted, That the board of directors of 
the said Tallahassee Railroad Company shall consist of nine directors, 
of whom the president of said company shall be one. The first 
directors shall be elected or appointed within one month after the 
passage of this act, and annually thereafter, at such time as may be 
fixed by resolution or law, but the said company shall not be dis- 
solved for failure to elect or appoint its directors, so long as the said 
railroads shall be kept running and in operation, but the directors 
may be elected or appointed at the next meeting thereafter. 

SECTION 6. Be it further enacted, That said company shall have 
the right to issue coupon bonds in such denominations and at such 
rate of interest, annual or semi-annual, and payable at such time 
and place as they may determine, and may secure the same by mort- 


.gage on said railroads, their equipments, depots, workshops, prop- 


erty, and franchise, executed in such form and manner as may be 
determined : Provided, That any deed of trust, mortgage, conveyance, 
bond or bonds, or security which may may have been executed, made, 
created, or contracted for, as a lien on said railroads or otherwise, by 
said Franklin Dibble, in belialf of himself and his associates, prior 
to the passage of this act, shall be valid and effectual to all intents, 
either at law or in equity, as a lien or mortgage, or security on said 
railroad, as if the same had been made by virtue of this act, and 
shall in nowise be effected by any provisions thereof. 


Approved June 24th, 1869. 


It seems to me, from a careful examination of this statute, that it 
intends to clothe with corporate powers the said Dibble and his asso- 
cilates as purchasers and owners of the roads, and that no further 

conveyance from them to the corporation into which they 
1300 were ¢onstituted was contemplated. As a corporation, they 

are invested with the rights to hold, operate, and enjoy, the 
said railroad under the name of the Tallahassee Railroad Company, 
and in the enjoyment thereof, free from molestation, they are to 
have the benetit of the provisions of the original charter of the Pen- 
sacola & Georgia Railroad Company. Instead of a subscription to 
‘apital stock they are authorized to declare the amount of which 
the stock shall consist, and to divide the same into shares. They 
are authorized to lease or sell the “said railroads and to issue cou- 
pon bonds and secure the same by mortgage on said railroads, their 
equipments, franchise, &c.” The counsel for the North Carolina 
tailroad Company supposes that the concluding part of the last 
section was a notice to any person dealing with the corporation of 
the trust deed executed to Swepson. But I do not think that this 
follows. That deed is not mentioned, and the provision itself is a 
proper one to prevent the operation of the act in transferring the 
title to a new personality from affecting the previous conveyances, 
or mortgages, which it might be thought to do. Such previous con- 
veyances or mortgages, however, would stand on their own in-erent 
validity and effect,and would not, if unrecorded, operate to the preju- 
dice of those dealing with the company without notice of them. 

But the parties did not stop here. Fearing that the title so con- 
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ferred by the statute might be questioned, a deed of confirination 
-and release was subsequently executed by Dibble and his associates 
to the Tallahassee Railroad Company. It is not dated, it is true, 
except by the year (1870), but that does not interfere with its effect 
and operation. Having to be executed by a number of parties and 
their wives, it is probable that the date was left. to be inserted when 
it was completed, and was then overlooked. 

[am clearly of opinion that the statute and this deed of con- 
firmation and release are sufficient for the protection of all parties 
dealing with the company without anv knowledge of the trust deed 
to Swepson. 

It is pertinent to remark that the North Carolina Railroad Com- 
pany in its original bill, which is sworn:to, expressly and without 
qualification, states that the railroads were duly conveyed to the 

corporation. The averment is as follows: 
1301 “That pursuant to said acts of incorporation, or one of them, 

the said Franklin Dibble and associates did convey and trans- 
fer said Pensacola & Georgia & Tallahassee railroads according to 
the terms of said trust agreement, when, and from and after which 
time the said Pensacola & Georgia railroad and the said Tallahassee 
railroad, as separate properties, and the said Tallahassee Railroad 
Company, as incorporated in the name of said F. Dibble and associ- 
ates, on the same 24th day of June, 1869, became, and now are, the 
railroad owned by the corporation defendant, the said Jacksonville, 
Pensacola & Mobile Railroad Company, as aforesaid.” 

It is true the complainant has obtained leave to amend its bill by 
adding an averment that no such title ever was conveyed to the cor- 
poration. Had this positive averment in the original bill been called 
to the attention of the court, it is doubtful, whether the amendment 
would have been allowed. Standing as it does, however, in the bill, 
it shows that it was always the understanding of all parties that 
the title of the roads had been regularly passed to the corporation. 

The Tallahassee Railroad Company being duly organized accord- 
ing to the plan proposed by the parties, took possession of the rail- 
roads and operated or leased them to others. It maintained a sep- 
orate existence for only eleven months, when it beeame amalgamated 
with the Jacksonville, Pensacola & Mobile Railroad Company, as 
will be mentioned hereafter. 

It appears that its officers executed bonds to the amount of 
$1,500,000, which were delivered to Swepson, but were never used, 
and, if still in existence, have never been regarded as bona _ fide or 
valid issues of the company; being superseded by subsequent trans- 
actions, effected by and through the Jacksonville, Pensacola & Mo- 
bile Railroad Company, after the two companies were consolidated. 
No relief based upon these bonds is sought by anv of the parties. 

We are next brought to the consolidation of the Tallahassee Rail- 
road Company with the Jacksonville, Pensacola & Mobile Railroad 
Company. The charter of this company was granted by the Legis- 
lature of Florida on the 24th day of June, 1869, by an act entitled 
“An act to perfect the public works of the State.” As this act as 
amended has an important bearing on the questions to be decided 
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in these cases, I will state the substance thereof in some detail. The 

corporators were George W. Swepson, Milton S. Littlefield, 
1302 J. P. Sanderson, J. I. ReQua, and William H. Hunt. The 

company was authorized to construct a railroad from Quincy, 
the terminus of the Pensacola & Georgia railroad, westward to the 
Alabama line, in the direction of Mobile, touching certain specified 
points. Toaid the company in the construction and equipment of its 
road, by the 9th section of the act as amended, in January, 1870, the 
Governor of the State was directed to deliver to the president there- 
of, coupon bonds of the State to an amount equal to $16,000 per 
mile for the whole line of road and length of railroad owned by ie 
longing to the company, in exchange for first-mortgage bonds of 
said company, when the president should certify upon his oath that 
the road, or parts of the road, was completed and in good running 
order. 

By the 10th section of the act it was provided that in exchange 
for the bonds of the State, the president of the company should 
deliver to the Governor coupon bonds of the company, payable to 
the State of Florida, signed by the president, sealed with the cor- 
porate seal, and payable at the same time and place as the State 
bonds. 

By the 11th section, as amended by thé act of January 28, 1870, 
u statutory lien was given to the State, valid as a first mortgage, 
duly registered, on the part of the road, for which the State bonds 
were delivered, and on all the property of the company appertain- 
ing to that part of the line, which it might then have, or thereafter 
acquire, together with the powers and franchises, &¢.; and on fail- 
ure of the company to pay either principal or interest, for twelve 
months after due, the Governor was empowered to énter and take 
possession of said property and franchises, sell the same at public 
auction ; and it was directed that all moneys arising from such sale 
should be promptly and exclusively applied to the payment and 
satisfaction of the bonds issued by the State, or if the bonds should 
not be presented, to be invested and held by the State of Florida 
as trustees for the bondholders, until they should demand the same, 
and then to be paid to them by the Treasurer. i 

By the 14th section of the act, it was declarec that it should be law- 
ful for the several companies owning the road or parts of roads from 

Quincy to Jacksonville, from Tallahassee to St. Mark’s, and the 
1303 branch to Monticello, or either of them, by a vote of the own- 

ers of a majority of the stock in Interest, and with the consent 
of the owners-of a majority of the stock in interest of the Jacksonville, 
Pensacola & Mobile Railroad Company to consolidate with the lat- 
ter company, so as to become one corporation under its name, or 
such terms as might be agreed on ; and after such consolidation the 
Jacksonville, Pensacola & Mobile Railroad Company were author- 
ized to raise money by way of mortgage, &c., of the railroad and 
property, franchise and effects acquired by such consolidation ; and 
issue coupon bonds—and to each of said companies was granted 
the same privileges as those granted to the Jacksonville, Pensacola 


& Mobile Railroad Company. 
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By the 4th section of the amended act of January, 1870, it was 


enacted that the Governor should, for the purpose of aiding the Jack- 


sonville, Pensacola & Mobile Railroad Company in the speedy con- 
struction of its road, deliver to the president of said company coupon 
bonds of the State to the amount of $16,000 per mile upon receiving 
from the president of the company first-mortgage bonds of like 
amount on any part of the road between Quincy and Jacksonville, 
but not for a greater length than 100 miles of any part of railroad 
between Quincy and Jacksonville, provided the said railroad com- 
pany or companies should not issue first-mortgage bonds to a greater 
amount than $16,000 per mile. 

Under the 14th section of this act, the Tallahassee Railroad Com- 
pany, on the 25th day of May, 1870, was consolidated with the Jack- 
sonville, Pensacola & Mobile Railroad Company, by the unanimous 
vote of the stockholders of both companies. Froin the minutes of 
the stockholders’ meeting on this occasion, it appears that Littlefield, 
who had succeeded to Swepson’s interest, held 18,000 shares of the 
30,000 of the Tallahassee Railroad Company, and 9,930 of the 10,000 
shares of the Jacksonville, Pensacola & Mobile Railroad Company, 
and that by the consolidation the stock of the two companies was 
increased to 60,000 shares, of which Littlefield held 838,433. The 
consolidated company was duly organized, and the road from Quincy 
to Lake City went into its possession. | 

I have no doubt that the effect of this consolidation was to vest in 
the consolidated company the property and franchises of both the 

companies who were parties thereto. 
1304 In my judgment, therefore, the North Carolina Railroad 

Company must seek for the enforcement of any equities it may 
have by reason of the misappropriation of its moneys by Swepson 
and Littlefield through its right to the interest which they acquired 
as stockholders in the Jacksonville, Pensacola & Mobile Railroad 
Company. So far as the public was concerned, Littlefield was the 
apparent owner of this stock. In dealing with the company, the 
public had a right to regard him as the owner of the stock. The 
corporation could only act by its officers. The action of those offi- 
cers, unless known to be fraudulent, bound the company and its 
stockholders, and all those who claimed any equitable interest in 
the stock. If the North Carolina Railroad Company knew of the 
destination which its moneys had taken, and suffered Swepson and 
Littlefield to retain possession of the stock and control of the Florida 
corporation, they must abide by their acts as such. It liad a remedy 
in the Florida courts to prevent the continuance of this state of 
things, and if it did not choose to resort to this remedy, it must not 
call third parties in question for dealing with the corporation as a 
duly organized body, capable of transacting business. 

Under the power conferred by its charter and the amendment 
thereto of January 28th, 1870, the Jacksonville, Pensacola & Mobile 
Railroad Company executed its bonds to the State of Florida in May 
or June of that year to the amount of $3,000,000, and received there- 
for the bonds of the State to the same amount, which were delivered 
to the president of the company, M. S. Littlefield, for disposition and 
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sale thereof. Littlefield had already by an agreement executed on 
the 13th of April, 1870, made an arrangement with S. W. Hopkins 
& Co., of New York and London, to dispose of the bonds which he 
expected to receive from the State on account of the Jacksonville, 
Pensacola & Mobile Railroad Company. This agreement is set out 
in the pleadings. It purports to treat for $4,000,000 of dollars of 
‘State bonds to be issued to the Railroad Company. It will be seen 
that $1,000,000 were contemplated to be issued by the Florida Cen- 
tral Railroad Company, of which Swepson had the control. Only 
three days after this arrangement with Hopkins & Co. to dis of 
the bonds not yet issued, Swepson and Littlefield, whose speculations 
had now been discovered by the agents of the North Carolina Rail- 
_road Company, entered into an agreement with them for a 
1305 participation in the proceeds of these Florida State bonds. 
This agreement was made at the city of Washington on the 
16th day of April, 1870. It has such an important bearing upon 
the controversy in this case that I think it proper to state it in full. 
It is as follows: 


Memorandum of agreement and settlement between the Florida 
Central Railroad Company, George W. Swepson, president, and 
the Jacksonville, Pensacola & Mobile Railroad Company, Milton 
S. Littlefield, president, and Milton S. Littlefield, majority owner 
of the siock of said companies and also of the stock of the Talla- 
hassee Railroad Company, of the first part, and the Western Divi- 
sion of the Western North Carolina Railroad Company, repre- 
sented by N. W. Woodfin, W. G. Candler, W. Pink Welsh, and 
W. W. Rollins, commissioners appointed by an act of the Legisla- 
ture of North Carolina, approved by the stockholders of aid cor- 
poration, of the second part: 

Witnesseth, that whereas George W. Swepson, late president of 
the Western Division of the Western North Carolina Railroad Com- 
pany, made certain investments of the funds of said company in 
securities of and interest in the said Florida Central railroad, Jack- 
sonville, Pensacola & Mobile railroad, and the Tallahassee railroad, 
of the said State of Florida, as per report made by the said George 
W. Swepson to the said commissioners, amounting in the aggregate 
to the sum of one million two hundred and eighty-seven thousand 
four hundred and thirty-six dollars and three cents, to bear interest 
from the first day of November, 1869, at the rate of eight per cent, 
per annum; and 

Whereas the said George W. Swepson heretofore conveyed to the 
said Milton S. Littlefield, subject to the payment of the above recited 
claim, his interest in the above recited railroads; and whereas the 
said Littlefield has received authority from the Legislature of the 
State of Florida and the several railroad companies to receive bonds 
to be issued by and for-account of the several Railroad Companies, 
which bonds are to be exchanged for the bonds of the State of Flor- 
ida, to be issued for the purpose of aiding the finances of the said 
several Railroad Coty panies, all of which bonds are now in a state 
of preparation ; and 
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Whereas the said Milton S. Littlefield has made a contract with 
S. W. Hopkins & Co., No. 71 Broadway, for the disposition of said 
bonds as the same may be issued, the proceeds of the issue of the 
bonds of the Florida Central Railroad Company of the said State of 
Florida, amounting to nine hundred and sixty thousand dollars, are 
to be applied to the payment of the existing liabilities of the said 
several Railroad Companies, including the sum of one hundred and 
fifty thousand dollars to be paid to the commissioners aforesaid for 
the purpose of paying existing abilities of the said Western Divi- 
sion of the Western North Carolina Railroad Company. 

It is understood and agreed by the parties of the first and 
1306 second part, that the proceeds of the sale of the said bonds so 
to be issued by the said Florida railroad companies and the 
said State of Florida, are to be equally divided, dollar for dollar, 
between the Western Division of the Western North Carolina Rail- 
road Company and the said Florida railroads, and as the commis- 
sioners aforesaid receive by this first sale of bonds only the sum of 
one hundred and fifty thousand dollars, it is further understood and 
‘agreed, that out of the proceeds of the sale of the issue of the bonds 
of the Jacksonville, Pensacola & Mobile railroads, there is first to 
be received by the commissioners aforesaid, a sum sufficient to be 
equal to the amount received by and on account of the said Florida 
railroads, and then an equal amount is’ to be received by the said 
commissioners and the said Florida: railroads, dollar for dollar, 
until the entire amount of one million two hundred and eighty- 
seven thousand four hundred and thirty-six dollars and three cents, 
with interest at cight per cent., as aforesaid, being the sum reported 
by the parties of the first part as due to the Western Division of the 
Western North Carolina railroad, is fully paid. 

It is further understood and agreed by the parties of the first and 
second parts, that all the interest owned or claimed by the said 
parties of the first part, George W.Swepson and Milton 8S. Little- 
field, or which they, as individuals, have a right to control in the 
said Florida railroads, are hereby pledged for the faithful fulfilment 
of this contract, without the right on the part of any party to inter- 
fere with our management or control of the affairs of the road. 

(Signed) GEORGE W. SWEPSON, 
President. Florida Central Railroad Company. 
M.S. LITTLEFIELD, 
M.S. LITTLEFIELD, 
President J., P. & M. Railroad Company. 
N. W. WOODFIN, 
W. W. ROLLINS, 
W. G. CANDLER, 
W. P. WELCH, : 
Commasioners. 
Witness: | 
M. W. RANSOM. 
hk. R. SWEPSON, 


After reading this agreement it seems to me impossible to con- 
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tend that the North Carolina Railroad Company did not accept the 
situation, and acquiesce in the organization of the Florida Railroad 
Companies by Swepson and Littlefield, the issue of stock therein to 
them, and the issue of the bonds in question in this suit. 

It has been strenuously argued by the counsel of said company 
that the issue of these bonds was a frand upon it, and done without 
its knowledge, and against its interest and will. On the contrary, 

the fact is plain, that the North Carolina Company acquiesed 
1307 in their issue and stipulated for a large partion of the pro- 

ceeds of the sale thereof. If a fraud was committed in the 
issue of these bonds, it was rather committed on the State of Florida 
and on the small minority in interest of the other stockholders of 
the Florida companies; and it is hardly possible to refrain from ob- 
serving that the North Carolina Company itself was a particeps crim- 
inis. What right had that company to make a private stipulation 
with Swepson and Littlefield, its own officers and agents, to take to 
its own use the proceeds of bonds issued by the State of Florida with 
the fond but mistaken expectation that they should be employed 
in developing its own resources upon its own soil. 

It is idle to contend that the North Carolina corporation was not 
represented in this transaction. The authority of the commissidners 
appointed by the Legislature of North Carolina to act in behalf of 
the company cannot be questioned. The State was much the largest 
stockholder, and the Legislature had repealed the charter of the 
company on the 14th of February preceding, and had appointed 
these commissioners to settle up its affairs. They were the onl 
representatives of the company then existing. Littlefield himself 
was president of the company at the time of the repeal of its charter, 
and Rollins and Camden were directors. The commissioners acted 
in the company’s name, and no one can justly challenge their right 
so to do. Besides, from that time onward, throughout the year 1870, 
and afterwards, the same commissioners continued to represent the 
company as well as the State, in many ways, and always in affirma- 
tion of the issue of the bonds. Actions were brought and actions 
defended in the company’s name in asserting its claim to the bonds 
or the proceeds thereof. One of the commissioners, Col. Woodfin, 
was sent to London to secure their rights in this regard, and then 
made another final settlement there with Littlefield by agreement, 
dated November 10, 1870, on the part and behalf of the Western 
Division of the Western North Carolina Raitroad Be 4 which 
agreement throughout purported to provide ways and means for 
carrying out the agreement of April 16, 1870, and securing to the 
said company the proceeds of the bonds sold and to be sold; 
amongst other things providing that an order should be given to 
said company on 8S. W. Hopkins & Co. for 800 of the bonds still in 
their hands, but with the condition that the bonds should be sold by 

Hopkins & Co., and the proceeds paid to the company. Such 
1308 order was in fact given and accepted, and £10,000 sterling 
were subsequently received by the company on account 


thereof. 
Calling these settlements conditional settlements, compromises, 
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&c., is a new thought, the result of new light. No such language is 
used in the original bill. Besides, though they were conditional set- 
tlements or compromises, they were entered. into and had the same 
effect in misleading the public and inducing a sale of the bonds, as if 
they had had no conditions attached to them. They were not like 
unaccepted offers of compromise, which, it is true, cannot be used 
to the prejudice of the party who makes them. They were executed 
agreements, and show the position which the North Carolina Rail- 
road Company deemed it expedient to assume. 

It is useless to go into all the evidence on this subject in detail. 
The truth is too evident that not only did the North Carolina Com- 
pany acquiesce in the issue of the bonds, but that they urged and pro- 
moted the sale thereof. The principal contest of this company con- 
sisted in endeavoring to get the proceeds of the bonds after they 
were sold; and this contest was continued until the 3,000 State 
bonds issued to the Jacksonville, Pensacola & Mobile Railroad Com- 
pany in exchange for its own bonds had been sold and disposed of. 
In view of all the evidence on this subject, | am clearly of opinion 
that the North Carolina Railroad Company is to be held as partici- 
pating In putting out these bonds upon the money market of the 
world, and that it cannot be heard to except against the bona fides of 
their issue and sale. 

Having reached this conclusion, I must hold that the complain- 
ants in the ease of J. Fred. Schutte and others, who have produced 
these very bonds, claiming to be the bona fide purchasers and holders 
thereof, are such holders, unless the contrary be shown. But there 
is no evidence of which I am aware that shows in the slightest de- 
gree that they are not bona fide holders. The bonds being sold with 
the acquiescence of the North Carolina Company, the holders there- 
of stand in the same position as the holders of any other negotiable 
securities. If, therefore, as the owners of these bonds, they have any 
title to relief as against the railroad and property of the Jackson- 
ville, Pensacola & Mobile Railroad Company, they are entitled to 
such relief, notwithstanding and prior to anv equities which the 

North Carolina Company may be entitled to. The equities of 
1509 the latter company are to be effected as equitable owners of 

the stock of the Jacksonville, Pensacola & Mobile Railroad 
Company, held by Littletield and Swepson, and are to be enforced 
through the Jacksonville, Pensacola’ & Mobile Railroad Company, 
and can rise no higher than the rights of that company itself, as 
against third parties dealing with it in good faith. 

The question then arises, “whether the holders of the State bonds 
have by reason of being such, any lien, legal or equitable, against 
the railroad and property of the ‘Jacksonville, Pensacola & Mobile 
Railroad Company. 

It has been decided by the supreme court of Florida that the State 
bonds which these parties hold were created and issued in violation 
of the constitution of the State, and that they are for that reason 
absolutely void. But the same court has also decided that the bona 
fide holders of such bonds are entitled to the benefit of the bonds 
issued by the Jacksonville, Pensacola & Mobile Railroad Company, 


—_ 


SP Te oe ae ae Sane ng oa =, SL Se EP Eee ee 
yee oe ‘ be y S hy Be eB oS ct , * 


‘een tee ee r ae soe! 99 cn Sat UNA grt Oa, ive > m = ¥: : ., a zi Pa 
te ora 1% Lo on a a)" it wz 7. as 4 is n Cogt 2, Sas ee ism oe 2 Mea? “f ba? ee hk Mae Say wot * S, Be dhe oe Bg pas Ap >, bf , - a . 
; ee SP cee bess nn a oe em oa dees Ue th es AN antares TT ats Si PO ee OS ak. ae ee ee ae shade Pte. pres Vip e ed Se: st PO ee Ty ee eal # 
as BES ee REY pce ae arene 158 ORS eR EO, Re a BR ote ae a TE PE IG St in eA NOE DIL. SANGRE, EOS ORAS. PT Meer es Tae Bae a2 PS eM a INs oy a re Sy Pea 
S ‘ ar madi Shy ‘ ‘ = oe aN FES GN A nae eet rat Pe te Mer wine een he hy SBA AGS Rat Ce IS oa y 
: PDE Cay agen Paes eka at 


ESAT AEE PO a ee 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, &C., ET AL. 465 


in exchange for them, and to have-such company bonds and the 
first-mortgage lien created thereby enforced for their protection. In 
the case of Holland vs. The State of Florida, when this question 
was involved, the court held that the State of Florida occupied two 
distinct relations to the holders of the State bonds and to the rail- 
road company, the first being that of a primary debtor on its own 
bonds, and mortgage creditor of the company for its indemnity: 
the second that of a trustee for the holders of the State bonds. “In 
this relation,” says Mr. Justice Westcott (in which the other justices 
concurred), “the lien created by the statute was for the benefit of 
the holders of the State bonds. The proceeds of the sale, if he de- 
clined to surrender his bonds, were to be invested for him, and he 
was to have the beneficial interest of a cestui quitrust. The lien of the 
statute and the company bond, viewed in this light, was for his 
benefit, and the property and franchises of the company were to 
be his security for payment ; and as the company received his money 
and the State received nothing, the company was to be held to the 
obligation of common honesty in the matter of payment and satis- 
faction.” (15 Fla. Rep., 534.) . 

In the subsequent case of the State vs. The Florida Central Rail- 

road Company (15 Fla. R., 723), the court further defines its posi- 

tion on this subject. It thensays: In the case of Holland vs. 
1310 The State of Florida, we held that while the State bond, as an 

obligation against the State, as a simple and primary debtor, 
was void for want of constitutional power in the Legislature to au- 
thorize such obligation, yet, that under the statute, the State held the 
bonds of the company and the mortgage lien, securing thereby for 
the benefit of the holder of the State bonds. That the State, under 
the statute, was to occupy these two relations, and that while the one 
failed for want of constitutional power in the Legislature to authorize 
it, the other must be sustained, because the Legislature did have the 
constitutional power to create it, and it was the duty of the court to 
enforce it. This court did not hold that the relation and rights of 
the State as “trustees” were the result of any equity springing from 
the circumstances, independent of the statute, but that its relation as 
a trustee was a creature of the statute. That viewed in this light, the 
lien created by the statute and the company bond was for the benefit 
of the bondholder, and the property and franchises of the company 
were to be his security for payment.” The court then proceeds to 
those, that under this view the bondholder is not restricted to the 
amount paid by him for his bonds, but has all the rights of a 
“holder” of bonds, including that of recovering the full amount 
thereof. 

The same views were again repeated in the recent case of the Trus- 
tees of the Internal Improvement Fund vs. The Jacksonville, Pen- 
sacola & Mobile Railroad Company, and also reported in 16 Florida, 
719. | 
A careful examination of the statute leads me to concur in this 
view of the subject. But the decision of the State court on a ques- 
tion of the construction of a State statute, if not absolutely binding 
on this court, is, at least, entitled to the very highest consideration 
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and respect, and is to be regarded as of great authority. I feel com- 
pelled, therefore, to hold that the holders of the State bonds have a 
right to the enforcement of the mortgage lien created by the statute 
by virtue of the bonds of the Jacksonville, Pensacola & Mobile Rail- 
road Company given in exchange therefor. The result of this opinion 
is, that next to the lien for the balance of purchase-money due to the 
Trustees of the Internal Improvement Fund, the complainants in the 

‘ase of J. Fred. Schutte and others are entitled toa mortgage lien 
1311 upon the Jacksonville, Pensacola & Mobile railroad, extend- 

ing from Lake City to Quincy, and from Tallahassee to St. 
Mark’s, including the branch to Monticello, with all its equipment, 
property, and franchises, for the payment of such portion of the 
bonds held by them, and the interest, accrued thereon, as are to be 
considered as having been exchanged for the bonds of that com- 
pany; and a first-mortgage lien for the payment of the same bonds 
and interest upon the railroad extending from Quincy to the Chat- 
tahoochee river, and its equipment, property, and franchises, reserv- 
ing, however, for the present, further consideration of the claims of 
J. W. Gibbs, who has intervened pro intreses suo, in respect to that 
portion of the lien. 

The said J. Fred. Schutte and others, holders of said State bonds, 
will also be entitled to a decree, dismissing the bill of the Western 
North Carolina Railroad Company which relates to the Jackson- 
ville, Pensacola & Mobile railroad. 

I will now proceed to the consideration of the case relating to the 
Florida Central Railroad Company and its property. I have already 
stated that, in this case, there is no question about the status of the 
Western Division of the Western Railroad of North Carolina. Its 
interest arises altogether from its equitable right to the stock of the 
Florida Central Railroad Company, and its equities rise no higher 
than those which belong to the rights of a stockholder. This stock, 
during the period of transactions under consideration, was held 
either by Swepson or Littlefield, or by those to whom they trans- 
ferred it from time to time, for their own purposes. Parties dealing 
in good faith with the Florida Central Railroad Company as a cor- 
poration have nothing to do with the manipulations of this stock. 
The main question in the present controversy is, whether the cor- 
poration itself became bound by the bonds which were issued in its 
name, the amount of which, as before stated, was $1,000,000. 

The first inquiry that naturally presents itself is, whether the said 
company had power to issue such bonds. The act which incorpor- 
ated the purchasers of the road, passed 29th July, 1868, was in the 
same general form as that which incorporated the purchasers of 
Jacksonville, Pensacola & Mobile Railroad Company, already re- 
cited. It did not, however, contain any section corresponding to the 

sixth section of that act, authorizing the issue of coupon bonds 
1312 and the securing of the same by mortgage; but it gave the 
company the general power to grant, sell, mortgage, or dis- 
pose of any property acquired for the purposes of the railroad. It 
will be recollected, however, that the act entitled “An act to perfect 
the public works of the State,” which incorporated the Jacksonville, 
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Pensacola & Mobile Railroad Company by its 14th section, not only 
authorized the several companies owning the road or roads from 
Quincy to Jacksonville, &€., to consolidate with the Jacksonville, 
Pensacola & Mobile Railroad Company, but gave to each company 
the same privileges as were granted to the latter company by the 
act, and by the 4th section of the amended act, passed January 
28th, 1870, it was enacted as follows, namely: “ That the Governor 
shall, for the purpuse of further aiding the said Jacksonville, Pen- 
sacola & Mobile Railroad Companv in the speedy construction of its 
read, deliver to the president of said company coupon bonds of this 
State, of the same character as those above described in this act, to 
the amount of $16,000 per mile, upon receiving for and from the 
president of said company first-mortgage bonds of like amount on 
any part or portion of the road between Quincy and Jacksonville. 
Provided, however, the State bonds under this section shall not be 
exchanged for first-mortgage bonds for a greater length than 100 
miles of any part of railroad between Quincy and Jacksonville. 
Provided the said railroad company or companies shall not issue 
first-mortgage bonds to a greater amount than $16,000 per mile.” 
Now there were only two roads between Quincy and Jacksonville, 
a part of the road belonging at the time of the passage of this act 
to the Tallahassee Railroad Company, extending from Quincy to 
Lake City, and the road of the Florida Central Railroad Company. 
The act, therefore, must necessarily have referred to these roads and 
to the companies owning the same. The supreme court of this 
State so decided in the case of The State vs. The Florida Central 
Railroad Company et als. (15 Fla. 704, 705), and held that this sec- 
tion authorized the Florida Central Railroad Company to issue cou- 
pon bonds to be exchanged for State bonds by the president of the 
Jacksonville, Pensacola & Mobile Railroad Company. Taking the 
two acts together, that of June 24th, 1869, and its amendatory act of 
January 28th, 1870, I have no doubt that the Florida Central 
1313 Railroad Company did have all the requisite powers for issu- 


a ing such bonds as were issued in this case in the name of said 
| company, and that they might be issued for the purpose of exchang- 
| ing them for alike amount of State bonds, in aid of the Jackson- 


ville, Pensacula & Mobile Railroad Company. Of course it would 
be for the Florida Central Railroad Company to prescribe the condi- 
tions or consideration on or for which it would issue such bonds. It 
had the power to do it. If done, and the exchange should be made, 
and after this the State bonds received by the president of the Jack- 
sonville, Pensacola & Mobile Railroad Company, in lieu thereof, 
should be misappropriated by the — of that company this would 
not relieve the Florida Central Railroad Company from its obliga- 
tions arising upon its bonds to the bona fide holders of the State 
bonds. 

Much stress has been laid in this case upon the fact that the bonds 
issued in the name of thé Florida Central Railroad Company were 
not regularly executed, but were made and executed in the city of 
Washington, and signed by George W. Swepson as president of the 
company, and by one H. H. Thompson, as treasurer, when the lat- 
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ter was not treasurer, and no authority having been given by the 
directors for the issue of any such bonds. But before the bonds 
were issued the following action was taken by the board of directors 
on the 25th day of May, 1870, to wit: 

“General Littlefield stated that Mr. Swepson, late president, had 
appointed H. H. Thompson, Esq., as secretary and treasurer of this 
company for the past: vear, and moved that the action of the late 
president in this respect be approved and confirmed, which was 
agreed to.” 

A few days later, on the 2d of June, 1870, a meeting of the stock- 
holders was held, representing a very large majority of the stock, 
when it was unanimously resolved that bonds to the extent of 
$16,000 per mile be issued by the company, to be a first len or 
mortgage on the Florida Central railroad, its equipments, franchise, 
&e., and thus reciting that George W. Swepson, the late presi- 
dent, had caused to be prepared bonds to be issued by the company 
preparatory to’ an order of the board of directors to that effect, 
and which bonds were signed by said Swepson as president and 
countersigned by H. H. Thompson, treasurer, it was therefore 
unanimously resolved that the said bonds be adopted as the 

bonds to be issued, and that when issued they be a 
1314 first lien or mortgage on the Florida Central railroad, its 

equipment, franchise, &c. (except the lots in Jacksonville not 
used for depot purposes). It was further resolved that the bonds be 
placed in the hands of Edward Houston for the purpose agreed upon 
by an arrangement between himself and Milton 8S. Littlefield, “who 
it was declared was owner of nearly all the stock in the company,” 
and the bonds or their proceeds to be held and applied nent “5 to 
said arrangement, except the proportion thereof applicable or appor- 
tionable to the stock owned by other parties, and upon the satisfac- 
tion otherwise of the terms of said arrangement with said Houston 
the said bonds were to be by him transferred to Littlefield, or, ac- 
cording to his direction, to the extent of the stock owned by him at 
the time. On the same day the directors adopted the same resolu- 
tions; and further. a resolution that the president be authorized to 
do all acts, and if necessary to execute and deliver any proper deed 
under the seal of the company, that might be deemed needful to 
make the first hen or mortgage in favor of the bonds. 

In view of these resolutions al] talk about the irregular execution 
of the bonds, or of the application of the seal thereto, would seem to 
be irrelevant. It cannot be denied that the bonds were executed 
and placed in the hands of Littlefield for disposition according to 
the arrangement between him and Houstoun. That arrangement, 
as it stood at this time, was that there should be placed in Hous- 
toun’s hands as collateral security for $163,000 due to him from Little- 
field one million of dollars of bonds of the State of Florida to be ex- 
changed for said bonds of the Florida Central Railroad Company. 
After paying himself, the balance of the proceeds of said bonds was 
to be distributed as follows, to wit: 
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To Edward Houstoun .._.__-----. ini'sw dia WOR he Oiled ta $163,000 
’“ Jobn. P: Sanderson . «2200 ook tk cee eas 57,000 
“ M, Do Pep sche eee ‘ibmiedse ua Cesan 16,000 

“ T. W. Brevard, attorney for holders of Pensacola & 
Georgia DONG. 205 ss ch kg ae has 50,000 

“John P.Sanderson, president of the Florida Central Rail- 
road Company  — oon 6s nls ose cc clean 340,000 
$620,000 


The balance, if any, to Littlefield. 


The arrangement further provided that if Littlefield should pay 
his debt of $163,000 to Houstoun, the latter should place the 


1315 bonds in the hands of S. W. Hopkins & Co. to be sold, and 


the proceeds to be held subject to the other claims above 
specified, and the balance to be paid to Littlefield. 

Houstoun, in January, 1871, placed the bonds in the hands of T. 
Bb. Coddington on substantially the same trusts as he held them. 
On the 13th of April, 1871, at a stockholders meeting of the Florida 
Central Railroad Company, he was authorized to place them in the 
hands of S. W. Hopkins & Co. subject to the same trusts as to the 
proceeds thereof. | 

Now the counsel for the North Carolina Company and for the 
Florida Central Railroad Company contend thai the bonds executed 
by the company and exchanged for State bonds were executed for 
an unlawful purpese, namely, for the purpose of paying private 
debts or speculation, and not for that of aiding the Jacksonville, 
Pensacola & Mobile Railroad Company, in the speedy construction 
of its road, nor for any corporate purpose of the Florida Central 
Railroad Company itself. | 

Supposing this to be true, how can the corporation itself, or any 
one claiming under it, raise this objection after having actually 
executed its bonds and procured the State bonds in exchange there- 
for, and authorized them to be sold to the public? It seems to me 


that there is a clear estopped in the case. Jt would be to allow the 


company to perpetrate a fraud ns te the public to allow such a de- 
fence to prevail. If the stockholders have used the money produced 
by the State bonds for their own purposes, instead of using it in aid 
of the Jacksonville, Pensacola & Mobile Company, or for the corpor- 
ate purposes of their own company, neither they nor the corporation 
can be permitted to allege their own dishonesty as a reason for avoid- 
ing the binding obligation of their bonds. The fact seems to have 
been that the arrangement for making this issue of bonds had in 
view a distribution of their proceeds amongst the stockholders in 
proportion to their several interests. If there was not a fair deal, 
if some got more than their share and others less, they must 
look to one another for an adjustment of their respective equities. 
They ought not to be permitted, at this late day, after the State 
bonds procured in exchange have been sold to purchasers, to plead 
that their bonds were created for an unlawful purpose. 
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1516 The Florida Central Railroad Company itself is clearly es- 

topped from making such a defence. The North Carolina Com- 
pany isalso estopped, because in the agreements and proceedings which 
have been referred to, 1n which it was a party, it acquiesced in the 
issue of the bonds and only claimed to share in the proceeds thereof. 
The agreement of April 16, 1870, before recited, expressly recognized 
the issue of bonds by the F lorida Central Railroad Company, and 
provided that $150,000 of the proceeds thereof should be paid to 
the commissioners. And in a supplemental complaint of the said 
North Carolina Company, filed in August, 1871, in a suit instituted 
by said company against Sidney W. Hopkins and others in the su- 
preme court of New York, the said company alleged and insisted as 
follows, to wit: “And the said plaintiffs further show that said S. 
W. Hopkins & Co: have in their hands, as plaintiffs are informed 
and believe, a very large amount of the proceeds of the sales of said 
4,000 bonds which belong to these plaintiffs and to other parties in- 
terested therein, and that they intend to conce al and fraudulently 
retain such proc ‘eeds to their ewn use, &c.,” and they then invoke 
the equitable interposition of the court in respect to the proceeds of 
said bonds. This is but a casual instance of the manner in which 
the North Carolina Company ever treated the transactions relating 
to said bonds. Here, it will be observed, the company speaks of the 
entire issue of 4,000 bonds in one category, thus including those ts- 
sued in exchange of the Florida Central, as well as others. As late 
as July, 1573, a consent decree was entered in the case of John Col- 
linson vs. 8S. W. Hopkins and others, in the city of New York, to 
which the North Carolina Railroad Company was a party, whereby 
it was provided that $200,000 should be paid to said company out 
of the proceeds of the bonds which formed the subject of that htiga- 
tion, being the last 1,200 bonds issued of the 4,000, and including 
the 1,000 bonds issued in exchange for those of the Florida Central 
Railroad Company. 

It is useless to pursue this subject further or to examine in detail 
all the voluminous testimony and documents which have been ad- 
duced in relation to it. It is too plain for doubt or question that 
the North Carolina Company acquiesced, as well in the issue of the 
Florida Central bonds as of those of the Jacksonville, Pensacola «& 

Mobile Railroad Company. : 
1317 The truth is, that the agents of the North Carolina Company 

seem to have been very well satisfied with the issue of the 
bonds, thinking, by means thereof, to be able to snatch something 
out of the fire by way of indemnity for the losses sustained by that 
company through the malfeasance of Swepson and _ Littlefield, 
and I think that said company is concluded from disputing 
the validity of the bonds as against those who have in good 
faith purchased the State bonds issued in exchange therefor. They 
may have been unfortunate in their endeavors to get the proceeds 
of the bonds after they were sold, but that was not the fault of the 
purchasers, and is no reason for depriving them of their property. 

The question, then, arises, whether the complainant- in the suit of 


‘ 
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J. Fred. Schutte and others are bona fide holders of the bonds which 
they produce in this litigation. . 

The possession of the bonds is strong prima facie evidence of just 
title, and in ordinary cases throws upon the party questioning it the 
burden of showing that it is not bona fide—that the holder had no- 
tice of some vice or defect which vitiates the title. Nosuch notice is 
shown in this case. On the contrary, it appears from the evidence 
of Collinson and Collins that the bonds were sent to Holland to be 
sold. Collinson says that the bonds were purchased by him of S. 
W. Hopkins & Co. in London; that they were put on the Dutch 
market, and were sold there, as he was informed ; that the transac- 
tions were conducted by Messrs. Boissevain & Milders, and Mangay, 
of Holland, who purchased the bonds from him for -the purpose of 
putting them on the market and selling them. Collins corroborates 
this testimony, and says that Mr. Woodfin, the agent of the North 
Carolina Company, whilst in England, did all he could to promote 
their sale. Dr. Wertheim, who los been present at the hearing of 
these cases, was examined at the instance of the North Carolina Com- 
pany after the cases were called, and testified to having been a pur- 
chaser of some of the bonds himself in Amsterdam, and to the fact 
that some of his friends were purchasers at prices which forbid the 
supposition that they were conscious of anything wrong in the sale 
of the bonds. He says that he was so stupid as to invest some of his 
money in these bonds at the rate of 803 per cent., believing in the 
good faith of the State of Florida and the managers of the railroads. 

That he was bitterly deceived, and was unhappy enough to 
1318 have more of the bonds out of the inheritance of his father ; 

and not himself alone, but a great many widows, orphans, 
and charity institutions in Holland purchased them, believing them 
to be a good and safe investment. 

In an affidavit made by him in May, 1877, which was exhibited 
to him by the counsel of the North Carolina Company on the exam- 
ination, he says distinetly that after examination and such informa- 
tion — could be obtained in‘Holland, the loan was issued there and the 
bonds were bona fide purchased in the market. He says the belief 
there was that the whole line from Jacksonville to Chattahoochee 
was consolidated into one line, and that all the bonds had respect to 
the line as one entirety. This was undoubtedly the impression that 
was given abroad, and had some foundation in the representations 
which were made by Littlefield and others. 

In my judgment, upon the whole case as presented by the evidence 
and pleadings, the said bondholders are to be regarded as bona fide 
purchasers and holders of these bonds, and are entitled by reason 
thereof to a first-mortgage lien therefor upon the Florida Central 
‘ailroad, so far as any of the bonds held are to be deemed as ex- 
changed for its bonds. 

This also seems to me to be in accordance with the justice of the 
case. These parties have parted with their money, relying on the 
good faith of the State and the companies. It is not their fault that 
this money did not reach the proper hands. Had it been properly 
applied, the Florida railroad companies and their stockholders, and 
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those having an interest in the stock, including the North Carolina 
Railroad Company, would have reaped the benefits. If the money 
has been squandered or misapplied, it is their misfortune, and should 
not be visited upon the purchasers of the bonds. 

It remains to determine what portion of the bonds raise a lien on 
the Jacksonville, Pensacola & Mobile railroad, and what portion a lien 
on the Florida Central... This branch of the subject is invested with 
some difficulties. I think it is pretty clear, from the evidence in the 
case, that the first 3,000 State bonds were, in fact, issued in exchange 
for the bonds of the Jacksonville, Pensacola & Mobile Railroad Com- 
pany, and that the last 1,000, numbered from 3,001 to 4,000, respect- 
ively, were issued in «xchange for the Florida Central Railroad Com- 

pany’s bonds, the latter not being issued until April, 1871, when 
1319 they were procured by Coddington. It is urged on the part 

of the bondholders that they had no knowledge of this dis- 
tinction, and ought not to be affected by it. But I am not satisfied 
that their ignorance on the subject can affect the question. The hen 
of the bondholders is created by the statute. A resulting equity 
would have arisen without the aid of the statute, but the statute 
takes the place of this and regulates the right. Now, the 11th sec- 
tion of the “ Act to perfect the pubiic works of the State,” passed 
June 24th, 1869, as amended in January, 1870, declares that “ to se- 
cure the principal and interest of the said company’s bonds, the State 
of Florida shall by this act have a statutory len, which shall be 
valid to all intents and purposes as a first-mortgage duly registered 
on the part of the road for which the State bonds were delivered, 
&e.; when by the 4th section of the amending act, passed in January, 
1870, authority was given to issue State bonds in exchange for first- 
mortgage bonds on any portion of the road between Quincy and 
Jacksonville. It cannot be supposed that such bonds were to be se- 
curity for any other State bonds than those which should be given 
in exchange therefor. The question is not so much what the bond- 
holders ought to have as what the statute gives them. If they stood 
on grounds of mere equity, they might not be able to secure more 
than the amount paid by them for the bonds. I think, however, 
that the matter is to be governed by the statutes. I am of opinion, 
therefore, that the bondholders cannot claim to have a lien on the 
Florida Central railroad for any bonds except those whose numbers 
exceed the number 3,000. Of these it appears they hold 197. For 
these bonds, therefore, and the interest due thereon, they are entitled 
to a first lien on the said railroad, its equipments, franchise,and prop- 
erty. For the remaining bonds held by them whose numbers are 
3,000 and under, of which they have produced 2,749, they will have 
a lien, as before expressed, on the Jacksonville, Pensacola & Mobile 
Railroad Company. 

This disposes of the most important questions in thesé causes, and 
a decree will be made in conformity to this opinion, with such quali- 
fications as may be agreed upon by the Trustees of the Internal Im 


4 


provement [und and the holders of the old first-mortgage bonds of | 


Pensacola & Georgia and Tallahassee Railroad Companies on one 
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part, and the holders of the State bonds on the other, as ex- 
1320 pressed in the memorandum plan which has been referred to, 

or otherwise. A decree will also be made for a sale of the 
several railroads for the purpose of raising the amount due to the 
respective parties according to the respective liens. The bills of the 
Western Division of the Western North Carolina Railroad Company 
will be dismissed, with cost. 

I have not deemed it necessary to advert to a great deal of the 
voluminous evidence taken in the causes. The ground taken in the 
opinion covers all the material points at issue between the parties, 
and I have: stated the conclusions to which I have come from the 
most careful consideration which I have been able to give to the 
whole case. | 

There are various subsidiary matters depending upon the inter- 
vention of third parties which,if not decided before signing the de- 
cree, may be reserved at the foot thereof, and subsequently heard 
and adjudged and disposed of by a supplemental decree. 

In addition to the matters discussed in the foregoing opinion, the 
counsel for Daniel P. Holland, James G. Gibbs, and various other 
parties, submitted the questions arising upon interventions for their 
several interests in relation to the fund arising from the property of 
the Jacksonville, Pensacola & Mobile Railroad Company. 

By the petition of D. P. Holland, it appeared that on the 2d day 
of December, 1872, he obtained a judgment in this court against the 
Jacksonville, Pensacola & Mobile Railroad Company for the sum of 
$62,533.33, issued an execution thereon, and sold the railroad and 
its appurtenances, and became the purchaser at such sale, and re- 
ceived a deed from the marshal, and took possession of the road. 
This sale was afterwards adjudged illegal and was set aside. Hol- 
land now claiming to have the moneys in the hands of the receiver 
applied to the payment of this judgment, on the ground that said 
moneys are the property of the company, being produced by the 
earnings of the road, and are not subject to the lien of the complain- 
ants, or of the Trustees of the Internal Improvement Fund. 

_ Justice Bradley remarked as follows: This claim cannot be al- 

lowed. The money realized by the receivers is a part of the 
1321 fund as it stood when the receivers were appointed and put 

in possession. It is as much a part of the mortgaged prem- 
ises as are the rails or the cross-ties of the road. It is the product 
and fruits of the property produced since the court took it in hand 
for the use of the Teas and trusts by which it is bound. The prop- 
erty was taken possession of by the court by its receivers,in order to 
preserve it for the use of those liens and trusts. The fruits arising 
therefrom whilst thus in custody of the court do not belong to the 
Jacksonville, Pensacola & Mobile Railroad Company in any such 
sense as to be liable to any other claims than those of the parties for 
whose protection the road was taken into custody and such charges 
as appertain to its management and administration. It would bea 
strange doctrine to contend that the Jacksonville, Pensacola & Mo- 
bile Railroad Company itself could appear before the court and de- 
mand the money in the receivers’ hands; and if the company can- 
60—155 
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not do this, neither can any party whose claim is based as Holland’s 
is, only upon the company’s rights. | 

The petition urges the statute of January 8, 1853, amending the 
laws relating to mortgages, which declares that the antiquated claim 
in favor of the mortgagee to the right of possession of the property 
specified in the mortgage by reason of any alleged failure of pay- 
ment or breach of promise or other defaults, shall in no case be ree- 
ognized or admitted in a course of justice until other steps and 
forms prescribed by law for the foreclosure of mortgages be complied 
with and observed, and which also declares that a constructive pos- 
session by the mortgagee shall not be allowed to impair the actual 
and for ages admitted right of possession of the mortgagor until de- 
prived thereof by decree, and that the mortgage shall be held a spe- 
cific lien on the property and the mortgagee incapable of acquiring 
possession until after decree of foreclosure. 

This act was evidently intended to abelish the practice which pre- 

vailed in England and some of the older States of allowing the 
mortgagee to take possession of the mortgaged premises or to recover 
the same in ecjectment the moment a default of payment occurred. 
It cannot apply to prevent the interference of a court of equity 
1322 in a case where, by the voluntary negligence or misfeasance 
of the mortyragor, the property is being wasted and consumed 
so as to peril the security intended by the parties. It cannot apply 
to prevent such a court from appointing a receiver of a railroad 
where the railroad company is notoriously insolvent, and is using 
up and wasting the property. When such a case occurs, as it did in 
the present case, it 1s perfectly competent for the court to appoint a 
receiver to keep and preserve the mortgaged, premises, and to enjoin 
the railroad company from further interfering therewith. And when 
this is done, it cannot be pretended that the company will be enti- 
tled to the receipts of the road whilst in the hand of the receivers, 
further than to be credited with the amount thereof, after deducting 
expenses, 

Besides, the present is not the case of a mortgage, so far as the 
Trustees of the Internal Improvement Fund are concerned ; but of 
a lien for purchase-money, which the company or its predecessors, 
for whose acts it is bound, failed to pay. The continued possession 
of the property without paying the consideration is a quasi fraud 
against the vendor, and the purchaser is a trustee for him; and a 
court of equity is not restrained by anything contained in the stat- 
ute from appointing a receiver if there is danger of the property 
being wasted or deteriorated. 

I am of opinion, therefore, that neither the Jacksonville, Pensacola 
& Mobile Railroad Company, nor any party claiming under it, as 
Holland does in this case, can demand the moneys which the re- 
ceivers have realized from the management of the property, until 
the liens established by this decree have been satisfied. > 

The application of the petitioner is denied. 

The claim of Gibbs and other intervenors will be reserved for 
further consideration. 
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1323 Decree. 


J. FRED. ScHUTTE and others, Complainants, : 

v8. 
THE JACKSONVILLE, PeENnsaco.aA & MosiLe Rariroap > In Equity. 
CoMPANY, THE FLoripa CENTRAL RaILRoaD Com- 
PANY, and others, Defendants. : J 


On this 31st day of May, A. D. 1879, this cause came on for final 
oe on the pleadings and proof therein, and was argued by 
counsel and was fully heard by the said court. 

Whereupon, the court being fully advised of and concerning the 
same, doth here now order, adjudge, and decree as follows, viz: 

ist. That the Trustees of the Interna) Improvement Fund of the 
State of Florida havea first lien upon the railroad described in said 
bill of complaint, in this suit running from Lake City to Quincey, 
in said State, with the branch ‘road to Monticello, and the railroad 
running from Tallahassee to St. Mark’s in said State, and all the 
property, rights, and franchises belonging or appertaining thereto, 
to secure the payment to said trustees of the sum of four hun- 
dred and sixty-three thousand one hundred and seventy-five # 
(463,175.37) dollars, and interest thereon since March 20th, A. D. 
1869, at the rate of eight per centum per annum, to attach and rest 
upon said railroads and property as follows: Of said principal sum 
upon said railroad from Lake City to Quincy, with the branch to 
Monticello, four hundred and twelve thousand and four hundred 
dollars, and interest aforesaid; and upon said railroad from Talla- 
hassee to St. Mark’s, of said principal sum, fifty thousand seven 

hundred and seventy-five #4, dollars, with interest as aforesaid. 
1324 2d. That the complainants in this cause have a second lien 

on both of said railroads before mentioned, and upon all the 
property, privileges, rights, and franchises thereto appertaining, and 
a first hen upon that part of the railroad of the Jacksonville, Pensa- 
cola & Mobile Railroad Company between Quincy and Chattahoo- 
chee, in said State, to the amvuunt of all bonds of the said State of 
Florida held and owned by them, mentioned in the pleadings in 
this cause, and numbered 3,000 and under, together with the interest 
thercon, matured and to mature. That the amount of said State 
bonds now owned and held by said complainants of principal sum 
is two millions seven hundred and fifty-one thousand dollars, and 
the interest now matured thereon amounts to one million six hun- 
dred and fifty-five thousand and one ;%°5 dollars. 

3d. That the complainants have a first lien upon the railroad 
mentioned in the bill of complaint running from Lake City to Jack- 
sonville, in said State, and all property, rights, and franchises thereto 
appertaining, to the amount of all the said bonds of the State of 
Florida exchanged for the bonds of the Florida Central Railrvad 
Company, numbered 3,001 and upwards, held and owned by them, 
said complainants, and all interest now matured and to mature 
thereon; that the amount of all said last-named numbered bonds 
owned and held by said complainants is one hundred and _ ninety- 
seven thousand dollars, and the amount of interest thereon now ma- 
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tured is one hundred and eighteen thousand five hundred and fif- 
teen dollars and twenty cents. 

Ath. That the railroad and property and franchises pertaining 
thereto, extending from Lake City to Chattahoochee, in said State, in- 
cluding the branch road to Monticello mentioned in the bill of com- 
plaint in this cause, and the railroad from Tallahassee to St. Mark’s, 
and the property and franchises pertaining thereto mentioned in said 
pleadings, be each sold, subject to the lien thereon fixed by thisdecree, 

to satisfy the lien of the said complainants thereon ; that said 
1325 sales be made by Sherman Conant and Alexander B. Haw- 
kins, who are hereby appointed special masters of this court 
for that purpose; that said sale be made at Jacksonville, in said 
State, and advertised for at least ninety days before the day of sale 
in some newspaper of general circulation published in said Jack- 
sonville, and also in some newspaper of general circulation pub- 
lished in the city of New York; that.the purchaser or purchasers 
at said sale may deposit with said special masters in payment of 
his or their bid the said Florida State bonds, numbered 3,000 or un- 
der, in the proportion which the whole amount of the bid bears to 
the whole amount of said State bonds outstanding, and numbered 
3,000 or under, and interest matured thereon; that is, four mill- 
ion four hundred and six thousand and one dollar and sixty cents. 
oth. That the said railroad from Jacksonville to Lake City be sold 
by said special masters, at the same time and place, and on lke 
advertisement as hereinbefore provided, to satisfy the lien of said 
complainants thereon declared by this decree; that the purchaser 
or purchasers at said sale may deliver to said special masters in 
payment of his or their bid said State bonds of the State of Florida 
mentioned in said pleadings, and numbered 3,001 and upwards, in 
the proportion which the whole amount of said bid bears to the 
whole amount of said State bonds outstanding, and numbered last © 
aus aforesaid ; that is, three hundred and fifteen thousand five hun- 
dred and fifteen dollars and twenty cents. 

6th. That the balance of either bid for either of the roads herein 
directed to be sold, above the amounts thereof, to be paid in bonds 
as aforesaid, shall be paid to said special masters in cash at the 


time of said sale, and if not paid at once the said masters shall 


immediately reoffer said property for sale, until the same shall be 
sold and paid for according to this decree ; that the amount paid in 
cash at either of the sales herein directed shall be paid into court 
by said masters, to be disposed of by the court; and on the coming 
in of said special masters’ report, if said sale or sales shall 
1326 be confirmed the purchaser or purchasers shall be placed 
immediately in possession of the property purchased. 
ith. That unless the purchaser or purchasers of said railroad from 
Lake City to Chattahoochee and the branch to Monticello, and the 
railroad from Tallahassee to St. Mark’s, or either of: them, shall, 
within one year from the day of the sale thereof, discharge and 
satisfy the hens of the Trustees of the Internal Improvement Fund 
of the State of Florida thereon respectively, as herein before declared, 
then the said railroad’s property and franchises thereto respectively 


esd 
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pertaining, extending from Lake City to Quincy, including the 
branch road to Monticello, and the railroad and property and fran- 
chises thereto belonging, extending’ from Tallahassee to St. Mark’s, 
shall be taken possession of and sold by the marshal of the United 
States for said district separately to satisfy the liens thereon respect- 
ively fixed by this decree, and said sale shall be advertised to take 
place at Tallahassee in said State in a newspaper of general circula- 
tion, published in said Tallahassee, and also in a newspaper of gen- 
eral circulation published in the city of New York, at least ninety 
days before the day of sale, and the purchaser or purchasers at said 
sale or sales may pay to the marshal in satisfaction of their bid for 
either of said roads the bonds which are a lien upon said road, that 
) is, the bonds to pay which the lien of vendor exists as declared by 
this decree, in the proportion which the whole bid bears to the whole 
amount of bonds which are a lien as aforesaid on said road, and 
shall pay the balance in cash at the time of said sale, and the mar- 
shal shall return said bonds so received by him, and the balance, if 
any, of cash into court, to be disposed of as the court shall direct. 

Sth. That in case the sales, herein directed to be made to satisfy 
said complainants’ said liens, shall not be sufficient to fully satisfy 
the amonnts due the complainants on the said State bond-, numbered 
3,000 and below, the said complainants shall be subrosgated to the 

right of the Trustees of the said Internal Improvement Fund 
1327 of Florida as to any claim and right which said trustees have 
against any person or persons in regard to said unpaid por- 

tion of said purchase-money, which is declared by this decree to be 
a first lien as aforesaid, and also as to any other security or securi- 
ties which said trustees were or are possessed of out of which to en- 
force payment to them of the amount of said unpaid purchase-money 
or any part thereof, or out of which said trustees might have enforced 
payment of said lien thereof. 

9th. That the application of Daniel P. Holland to have his judg- 
ment paid out of the funds in the hands of the receivers in this case 
Y be, and the same is hereby, denied. 

10th. And whereas James G. Gibbs has filed a petition to inter- 
vene pro inter esse suo claiming certain right in that portion of the 
said railroad extending from Quincy to Chattahoochee, and prays 
to have the same adjudicated and allowed: It is therefore or- 
dered and decreed that the rights of said Gibbs, whatever they 
may be in said portion of said railroad, be reserved from the 
effect and operation of the present decree, and any sale to be made 
bv virtue thereof, and that it be referred to Joseph H.. Durkee, 
Esq., as a special master to take proofs with regard to the claim of 
said Gibbs, with liberty to the complainants or any other party in 
the cause to controvert the said claim by proofs or otherwise, and 
that the said master do report upon the same with all convenient 
speed, and return the proofs taken, and his conclusions thereon, in 
order that the court, by a supplemental decree, may take order in the 
matter as law and equality may require, and any proofs which have 
been taken in this cause: nay be used before the master in reference 
to said claim. 
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1ith. It is further ordered, adjudged, and decreed that any bal- 
ance of money which may remain in the hands of the Treasurer of 
Florida applicable to the payment of the liens herein and hereby 
established and not otherwise disposed of, by any court having Juris- 
diction and control of the same, be paid by the said Treasurer to the 
receivers in this cause, to be appropriated with the other moneys In 

their hands under the direction of the court to the uses of 
1328 this cause and to the satisfaction of this decree in favor of 
the Trustees of the Internal Improvement Fund. 

It is further ordered that any further equities not herein and 
hereby disposed of, including the claims of those who have inter- 
vened for their interest in the fund, do stand for further considera- 
tion and disposition upon the foot of this decree. 

It is further ordercd that the costs of the Trustees of the Internal 
Improvement Fund in this cause and in the cause of the Western 
Division of the Western North Carolina Railroad Company, in which 
they are defendants, be taxed and paid out of the moneys in the 
hand of the receivers. 

And be it further ordered that the complainants in this cause re- 
cover their costs, to be taxed, and on taxation that the same be paid 
out of the fund in the hands of the receivers in this cause. 

JOSEPH P. BRADLEY, 


Circuit Justice. 


Filed this 51st day of May, 1879. 
PHILIP WALTER, Clerk. 


1329 To the honorable judges of the circuit court of the United 
States, fifth circuit and northern district of Florida: 


Your petition-, Calvin Littlefield, a citizen of the State of New 
York, respectfully show- to this honorable court that on the thirtieth 
day of May, in the year 1870, one Milton 8S. Littlefield, now a citi- 
zen of the State of New Jersey, was the owner of certain bonds 
issued by the Pensacola and Georgia Railroad Company and the 
Tallahassee Railroad Company, numbered and described as follows: 
Pensacola & Georgia R. R.—17 1, 172, 1738, 174, 175, 176, 182, 183, 
154, 185, 186, 187, 187, 18-, 189, 191, 192, 193, 194, each for one 
thousand dollars, with interest coupons from July Ist, 1869, attached 
thereto; bonds numbered 6, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 
47, 48, 49, 50, 51, 52, 58, 54, 55, 56, 262, ¢ 69, 70, 74, 78, 79, 80, 82, 83, 89d, 
86, 87, 88, 89, 90, 91 92, 101, 105, 106, 107. 108, 134, 135, 136, 137, 138, 
144, 145, 258, 259, 260, 261, 263, 264, 265, 266, 281, 75, 82, 83, of 
another series 5 84 of another series ; 312, 313, 314, 315, 316,: 317, 318, 
319, 320, 321, 343, 363, 364, each for one thousand dollars, with in- 
terest coupons  aaethed thereto from July 1st, 1870, and bond No. 

34, for $500, with interest coupons from July Ist, 1870. Tal- 
1330 lahiianen Railroad Company bond- — 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 

}2, 15, 14, 15, 16, 17, 18, 19, 20, 51, for one hundred dollars 
ach, with ee sera? from July Ist, 1870, attached ; 56, 89, 90, 202, 
245, 253, 254, 255, 256, for five hundred dollars each, with interest 
coupons from July Ist, 1870, attached. 


oe 
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That afterwards, to wit, on the day and — aforesaid, the said Mil- 
ton 8. Littlefield deposited said bonds with one Edward Houstoun 
as security for the payment of a cértain draft drawn by him, the 
said Littlefield, on the then firm of S. W. Hopkins & Co., of the city 
of New York, forthe sum of one hundred and sixty-three thousand 
and +5 dollars, payable sixty days after date thereof; that the said 
Edward Houstoun then and there delivered to the said Milton Mil- 
ton S. Littlefield an agreement in writing, setting forth the fact that 
such bond- had been left with him, the said Houstoun, as collateral 
security for said draft and other purposes, a copy of which agree- 
ment 1s hereunto annexed asa part of the petition and marked Ex- 
hibit. A. 

That afterwards, to wit, on or about the twelfth day of April, in the 

year 1871, the said S. W. Hopkins & Co., at the request of the 
1331 said Milton S. Littlefield,-paid to the said Houstoun, at Sa- 

vannah, in the State of Georgia, the said sum of one hundred 
and sixty-three thousand and seventy 7% dollars, the amount of said 
draft, and thereupon the said Houstoun delivered to the said S. W. 
Hopkins & Co. the said draft as paid, as aforesaid, but then and 
there refused to deliver to the said 8. W. Hopkins & Co. the said 
bonds until certain actions then pending in various courts should 
be discontinued, and thereupon delivered the said bonds to one M. 
D. Papy, to hold untill such suits should be discontinued ; and there- 
upon, to wit, at the time and place last aforesaid, the said Houstoun 
and said firm of S. W. Hopkins & Co. entered into an agreement in 
writing as to the custody of said bonds by the said Papy, a copy of 
which agreement is hereunto annexed as a part of this petition and 
marked Exhibit B. 

That afterwards, to wit, on the nineteenth dav of May, 1871, at 
the place aforesaid, the said Papy accepted said trust in writing, 
and agreed to carry out its terms and conditions, a copy of which 
acceptance by said Papy is hereunto annexed as part of this peti- 

tion, marked Exhibit C. 
1332 That afterwards the said firm of S. W. Hepkins & Co. and 
Milton S. Littlefield did and performed all the terms and con- 
siderations of said agreements on their part and said actions were | 
discontinued, all of which appear of record in your honorable court. 

That on the fourteenth day of June, 1872, the said 8. W. Hopkins 
& Co. made and executed an assignment in writing in which the- 
transferred to the said Milton S. Littlefield the said bonds and other 
securities so placed in the hands of the said Papy in trust as afore- 
said, of which the said Papy had due notice, and the said Milton 8. 
Littlefield did and performed all the terms and conditions men- 
tioned and set forth in said assignment from the said S. W. Hopkins 
& Co. to him of said bonds and other securities; and did thereupon 
duly demand of and from said Papy the said bonds and securities 
which he so held as aforesaid, which he, the said Papy, refused to 
deliver to him, the said Littlefield. 

That since the said demand and refusal as aforesaid the said Papy 

hes deceased, and his widow, Fanny S. Papy,a citizen of 
1333 Florida, residing in Tallahassee, in said State, has been duly 
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appointed sole executrix of said M. D. Papy, and is now act- 
ing assuch. A copy of said assignment is hereunto annexed as a part 
of this petition and marked Exhibit D. 

That afterwards such proceedings-were had in the court affecting 
said bonds that the same were brougnt into this court and placed in 
the hands of A. Doggett, Esqr., as custodian, to be held by him sub- 
ject to the fu-ther order of this court, and the same — now in the cus- 
tody of the court awaiting its order for their final disposition, 

And your petitioner further shows that at sundry times before 
the 13th day of July, 187!, your petitioner advanced money to the 
said Milton S. Littlefield to the amount of fifty thousand dollars ; 
that on the said last-mentioned day the said Milton S. Littlefield, 
to secure the paymentof said sum of fifty thousand dollars, executed 
an instrument in writing In and whereby he pledged to your peti- 
tioner the said bonds, together with certain stocks and drafts, as se- 

curity for the payment of the said sum of fifty thousand 
1334 dollars, a copy of which assignment or mortgage is hereunto 
annexed, marked Exhibit “ E.” 

That afterwards, to'wit, on or about the eleventh day of January, 
1872, the said Milton S. Littlefield having failed to — your petitioner 
the said sum of fifty thousand dollars, the said Milton S. Littlefield exe- 
cuted a bill of sale of his equity of redemption in said bonds, a copy 
of which bill of sale is hereto annexed, marked Exhibit “ F.” 

And your petitioner respectfully represents to this honorable 
court that he is now the lawful owner of the said bonds so in the 
custody of this court as aforesaid, and is entitled to the possession of 
the same. 

That your petitioner is informed and believes and so states that 
the Trustees of the Internal Improvement Fund of the State of 
Florida claim some interest in the said bonds, and that Edward J. 
Reed, who isa resident of the Kingdom of Great Britain and Ireland, 
and T. Mavhew Cunningham, a citizen of Savannah, in the State of 

Georgia, and the said Fanny 8. Papy; executrix aforesaid, 
1335 likewise claim to have an interest in said bonds. 

Wherefore your petitioner prays your honor to order and 
decree that the bonds aforesaid be delivered up to your petitioner to 
be by him held as his own property, or to make such further or others 
order as to your honors shall seem meet. 

CALVIN LITTLEFIELD. 

COCKRELL & WALKER, | 

Solicitors for the Petitioner. 

ORLANDO L. STEWART, 

Of Counsel. 


New York Ciry, STATE or New York, 
Southern District of New York, ss. 

Calvin Littlefield, of the city of New York, in said State and dis- 
trict, being duly sworn, says: That he is the petitioner named in the 
foregoing ] petition and knows the contents thereof, and that the same 
are true to his own knowledge, except as to the matters in said peti- 
tion stated to be made on his information and belief, and as to those 
matters he believes — to be true. 
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13353 Subscribed and sworn to before me this 14th day of Feb- 
| ruary, 1882. 
: JAMES H. GILBERT, 

: U. S. Commissioner, South. Dist. of N. Y. 


1336 Exuyisit “A.” 


This memorandum of contract and agreement made and entered 
into this day between Edward Houstoun, party of the first part, and 
Milton S. Littlefield, party of thesecond part, witnesseth: That Edward 
Houstoun has this day sold to Milton 8. Littlefield four drafts by 
George W. Swepson on Milton S. Littlefield, dated August 2, 1869, 
and excepted by said Littlefield, one for twenty-six thousand five 
hundred and twenty dollars ($26,250), due at six months; one for 
twenty-seven thousand and thirty dollars ($27,030), due at nine 
months; one for twenty-seven thousand five hundred and forty dol- 
lars ($27,540), due at twelve months; one for twenty-eight thousand 
and fifty dollars ($28,050), due at fifteen months, and that said Hous- 
toun has this day sold to said Littlefield one thousand three hundred 
shares of stock in the Florida Central Railroad Company. - 

In payment for said drafted and said stocks said Littlefield has paid 

said Houstoun ten thousand dollars in cash and the drafts of 
1337 said Littlefield of this dateon S. W. Hopkins & Co., of 70 Broad- 
3 way, N. Y., for one hundred and sixty-three thousand and 
seventy and twenty hundredths dollars, due sixty days from date. 
To secure the payment of said draft of $163,070.20, it is agreed that 
said Houstoun shall retain possession of said four drafts by George 
W. Swepson on said Littlefield, and also the one hundred and ten 
bonds of the Pensacola and Georgia Railroads Company and the 
Tallahassee Railroad Company, now in his possession, as collateral, 
and in addition thereto said Littlefield hereby obligates himself im- 
mediately to deposit with T. H. Porter, of the banking house of 
Sautter & Co., 53 William street, New York, certificate of stock for ae 
3,110 shares of the stock of the Florida Central Rail[road] Company, 
i- with directions to said Porter to hold said certificates till said draft 
of $163,070.20 shall fall due, and then, if said draft is not promptiy 
paid, within ten days after it falls due to deliver said certificate to 
said Houstoun or his order; and in the event said certificate shall be 
so delivered to said Houstoun, he is hereby authorized to sell 
1338 the said three thousan- one hundred and ten shares of the 
stock of the Florida Central Railroad Company at public auc- 
tion to the highest bidder, on mailing to the address of M. 8. Little- 
field, Tallahassee, Florida, and to the address of George W.Swepson, 
Haw River, North Carolina, and to the address of S. W. Hopkins & 
Co., No. 71 Broadway, New York, notice of the time and place of 
such sale in the city of New York ten days previously to day of sale, 
and said Houston may become a purchaser at said sale. 

On the payment of said drafts said Houstoun hereby obligates 
himself to transfer the said shares of stock hereby sold to be deliv- 
ered to said Littlefield, the said 1,310 shares of stock sold, and also 
the one hundred and ten bonds of the Tallahassee Railroad Com- 
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pany which Houstoun now holds as collateral security for the pay- 
ment of said four drafts, together with all the coupons on said bonds 
falling due from and after ‘the 20th of March, 1869. 
This is understood to be a full, complete, and final settlement of 
all matter between cither George W. Swepson or M.S. Littlefield 
and Edward niches. 
1338} | E.. HOUSTOUN. SEAL. 
M. 8. LITTLEFIELD. [sea t. 


Signed, wad and delivered in presence of— 
ROLLIN STEWARD. 
D. J. WALKER. 


1339 Exuipitr “ B.” 


Whereas by an arrangement between Edward Houstoun and S. 
W. Hopkins, representing the firm of S. W. Hopkins & Co., it is 
agreed between .them that the certificates of stock in the F lorida 
Central Railroad Company held by said Houstoun, and standing in F 


the names of the following-named persons and for the following 
amounts, and numbered as follows, be and are deposited with M. 
D. Papy, who is to hold the same, and not to be delivered by him to 
any person unless directed to do so by M.S. Littlefield and S. W. 
Hopkins jointly, or unless directed to be delivered to M.S. Littlefield 
by said 8. W. Hopkins, or to be delivered to 8. W. Hopkins by M. | 
S. Littlefield, viz: 
Shares. 
No. 40, in the name of Edward Houstoun, for abe wade adh 100 
No. 41, . ‘ . sn Gece ne enna 
No. 42, “ « 4 ” dd comernaaes 100 
No. 43, “ 29 ” © uae ie wtin'iehacanets 100 
No. 44, “ * pene et ©. pactespinds wasn mahi 100 
No. 45, “ “ “ eae, uaa Se 100 
No. 46,“ m : W paar swalaeinads 100 
No. 47, “ . . © ieuhinw belied 100 
No. 48, “ ‘ . pete Bees analyse CUE 100 
No. 49, in the name of Edward Houstoun, for-_..-..-. 100 
1340 No. 50, “ * ‘ ” wiipenee 100 
No. 51, 66 és 66 apres ae aA 70 
No. 57, in the name of Edward Houstoun, guardian for Eliza 
¥ . SOON... ncthnnd bien denmnwnamn ae 70 
No. 58, in the name of Edward Houstoun, guardian for Claud- 
UMM oe ee ee 70 
No. 59, in the name of James S. Houstoun, for____-....-_--- 20 
No.7,"  . & . BRIG TRO. cen vee ccccesns 3 
No. 80, “ . i) Vila C0 pia leider aetieauiianin ican 3,110 
4,370 
It is also agreed that the one hundred and three thousand dollars 
of the first-mortgage bonds of the Pensacola and Georgia Railroad 
Company and of the Tallahassee Railroad Company which said 
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Houstoun has heretofore held has security for draft in his favor 
given by M.S. Littlefield, president, etc.,on S. W. Hopkins & Co., 
day May 15th, 1870, be also deposited with M. D. Papy, to be de- 
livered only on the same terms and directions as declared with re- 
spect to the delivery of the said stock certificates aforesaid. 

It is agreed, in addition, that the delivery of the said certificates 
and said bonds is not to be made to said Littlefield unless, in addi- 

tion to the requirements aforesaid, the suit instituted in New 
1341 York against said Edward Houstoun and others by the West- 

ern Division of the Western North Carolina Railroad Com- 
pany, claiming the stock represented by said certificates No. 80 for 
three thousand one hundred and less shares, and the suits brought 
against said Houstoun by T. L. Clingman in Pennsylvania and New 
Jersey, and by Rogers and Bayne and L. P. Bayne in New York, 
shall have been dismissed. : 

It is further agreed that the four drafts of George W. Swepson on 
M.S. Littlefield, excepted by Littlefield, and amounting in the ag- 
gregate to the sum of one hundred and nine thousand one hundred 
and forty dollars, exclusive of interest thereon, be likewise deposited 
with M. D. Papy and are not to be delivered to said Littlefield un- 
less and untill directed to do so by said S. W. Hopkins. 

Said Edward Houstoun has delivered to said S. W. Hopkins 
three certificates of stock of said Florida Central Railroad Company, 
one, No. 77, in name of James M. Baker for ten shares, transferred 

in blank by said Baker; one, No. 78, in name of George R. 
1342 Foster for ten shares, transferred in blank by said Foster; and 

one, No. 82, in name of Edward Houstoun for twenty shares, 
transferred in blank, making together forty shares. 

The said certificates are declared to said Hopkins in order that 
they may be transferred to enable persons to become directors in 
said Florida Central Railroad Company; but the same are to be 
held by whomsoever said Hopkins directs as a part of the securities 
growing out of the advance made by said Hopkins & Co. to take 
up the drafts in favor of said Houstoun given by M.S. Littlefield, 
and the new certificates in lieu thereof are likewise to be delivered 
to M. D. Papy, and are to be subject to the joint direction of said 
Hopkins and Littlefield, or either of them, in favor of the other, as 
prescribed in regard to the other certificates and bonds deposited 
with M. D. Papy, as aforesaid. 

Witness our hands, this 12th day of April, 1871. 

EDWARD HOUSTOUN. 
S. W. HOPKINS & CO. 


1343 Exuipit “DD.” 


We, Sidney W. Hopkins, Frank H. Collins, and Robert I. Car- 
penter, copartners, the firm of S. W. Hopkins & Co. mentioned in 
the foregoing acknowledgment or agreement, In consideration to 
us, paid by M.S. Littlefield therein mentioned, the receipt whereof 
is hereby acknowleged, hereby assign, release, and set over to the 
said Milton S. Littlefield all and singular the rights, title, and in- 


ONE Ae AA are ie wth © pe eb Sl 
2 Ate RW ae aoe & tie 


484 CALVIN LITTLEFIELD Vs. WILLIAM D. BLOXHAM, &C., ET AL., 


terest which we acquired under and by virtue of the agreement 
therein mentioned between Edward Houstoun and 8. W. Hopkins 
& Co. of, in, and to the four thousand three hundred and seventy 
shares of the stock of the Florida Central Railroad Company, and 
of, in, and to the certificates thereof, and also of, in, and to the one 
hundred and three thousand dollars of the first- -mortgage bonds, 
also mentione- — the said acknowledgedment and agreement: and 
we do hereby direct M. D. Papy to deliver all of said certificates of 
stock and all of said mortgage bonds to the said Littlefield or order 
upon the discontinuance to the suits mentioned in said acknowl- 
edgement. And the said Sidney W. Hopkins hereby, in con- 
1344 sideration aforesaid, directs the said Papy to deliver to the 
said Littlefield or order the said four drafts,amounting in the 
aggregate to one hundred and nine thousand one hundred and 
forty dollars, mentioned in the said acknowledgment. 
In witness whereof, we have hereunto this day set our hands and 
seals, this fourteenth day of June, 1872. 


(Signed) S. W. HOPKINS & CO., 
; S. W. HOPKINS. SEAL. 
FRANK H. COLLINS, SEAL. 
By CHAS. W. COLLINS, Al?y. | SEAL. 
Rh. S. CARPENTER. [ SEAL. | 
1345 Exurpir “C,” 


I acknowledge to have deposited with me, by virtue of an agree-- 
ment between Edward Houstoun and 8. W. Hopkins & Co., certifi- 
cates of stock in the Florida Central Railroad Company in the 
aggregate calling for four thousand three hundred and seventy shares, 
and which certific ites are numbered 40, 41, 42, 43, 44, 45, 47, 48, 49, 
50, 51, 57, 58, 59,79, and 80; and also one hun: ‘red and thre re thou- 
sand dollars of the first mortgage bonds of the Pensacola & Georgia 
Railroad Company and T allahassee Railroad Company, which by 
said agre ement are not to be delivered by me unless directed to do 
so by M.S. Littlefield and 8. W. Hopkins jointly, or unless directed 
to be delivered to M.S. Littlefield by said 5. W. Hopkins, or directed 
to be delivered to 8S. W. Hopkins by M.S. Littlefield; and unless, in 
addition thereto, the suit instituted in New York against said Ed- 
ward Houstoun and others by the Western Division of the Western 
North Carolina Railroad Company and the said suit brought by T. 
L. Clingman in Pennsylvania and New Jersey, and by Rogers and 

Bay ne and L. P. Bayne in New York shall have been dismissed. 
1546 I also acknowledge to have deposited with me, by virtue of 

the agreement aforesaid, four drafts of George SV. Swepson on 
M.S. Littlefield, accepted by said Littlefield, amounting in the ag- 
gregate to one hundred and nine thousand one hundred and forty 
dollars, exclusive of interest thereon, and which are not to be deliv- 
ered to said M.S. Littlefield unless and untill directed to do so by 
said 8. W. Hopkins. 

May 19th, 1871. 

(Signed) M. D. PAPY. 


1347 ExuHrsit “ E.” 


This indenture made the thirteenth day of July, one thousand 
eight hundred and seventy-one, between Milton S. Littlefield, of the 
State of Florida, and Calvin Littlefield, of the State New York: 
Whereas the said Milton 8. Littlefield is justly indebted to the said 
Calvin Littlefield in the sum of fifty thousand dollars for monies 
advanced to and on account of the said Milton S. Littlefield; and 
whereas M. D. Papy has in his possession as a special deposit 110 
first-mortgage bonds of the Pen-accla and Georgia Railroad Com- 
pany and a certificate for 4,100 shares to stock in Central railroad 
of Florida and sundry notes and drafts, amounting to about $265,000, 
all of which are held by said Papy in trust until certain suits are 
dismissed; and whereas the said Milton S. Littlefield is the right- 
ful owner of and entitled to the bonds, stocks, notes, and drafts when 
the conditions and trusts upon which the same are deposited with 
said Papy are fulfilled; and whereas the said Milton 8. Littlefield 
desires to secure the payment of his indebtedness as aforesaid to the 

sald Calvin Littlefield: now, therefore, this indenture wit- 
1348 nesseth that the said Milton S. Littlefield, in consideration of 

the premises and of the sum of ten dollars to him in hand 
paid by the said Calvin Littlefield, the receipt of which is hereb 
acknowledged, has bargained, sold, assigned, transferred, conveyed, 
and set over such — the said Calvin Littlefield all the right, title, 
interest, and claim & demand of him, the said Milton 8S. Littlefield, 
of, in, and to the said bonds, stocks, & notes and drafts above men- 
tioned and in possession of and control of the said M. D. Papy; and 
the said Milton 8. Littlefield in aid hereof hereby fully authorize- 
und empowers the said Calvin Littlefield to take all nee-ful and 
proper steps to recover the possession of said bonds, stocks, and 
notes and drafts, and to give all proper receipts and releases thereof, 
provided nevertheless, and these presents are upon the express con- 
dition, that if the said Milton S. Littlefield shall well and truly pay, 
or cause to be paid, the amount of his indebtedness to the said Cal- 
vin Littlefield as aforesaid on or before the first day of January, A. 
D. 1872, then these presents to be void, else to remain in full force 


and virtue. 
M. S. LITTLEFIELD. 
In presence of— 
A-RON BARNETT, 
WM. B. KNIGHT. 


1349 STATE OF New YORK, | 
City and County of New York, § 


I, Charles Edgar Mills, a commissioner of the State of Florida, 
duly appointed, commissioned, and sworn, and dwelling in the city 
of New York, do hereby certify that I have this day carefully exam- 
ined and compared the foregoing copy of a certain instrument with 
the original instrument, of which the foregoing purports to be a 
copy, and after <uch examination and comparason I hereby further 
certify that the foregoing is a true and correct copy of the said orig- 
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inal instrument and of the whole thereof and of each and every part 
of the same. : 

In witness whereof I have hereunto set my hand [and] official 
seal, this 18th dav of December, A. D. 1873. 

[L. s.] CHARLES EDGAR MILLIS, 
Commissioner for Florida at New York, 
117 Broadway, N. Y. City. 
1350 : Exurpir “ F.” 

This indenture witnesseth that whereas Milton S. Littlefield, of 
Florida, did, on the thirteenth day of July, 1871, convey by mort- 
gage to Calvin Littletield, of New York, certain stocks, bonds, and 
drafts, conditions- on the payment of fifty thousand dollars ; and 

Whereas the said fifty thousand dollars, or any part thereof, has 
not been paid, and that the expenses of a foreclosure may be avoided, 
this conveyance is hereby made: 

Now, therefore, for and in consideration of the premises, and for 
the sum [of] one dollar to me in hand paid, the receipt whereof is 
hereby acknowledged, i have bargained, sold, assigned, transferred, 
and conveyed, and by the- presents I do bargain, sell, assign, trans- 
fer, and convey to Calvin Littlefield, of New York, all my right, 
title, and interest In and to one hundred and ten 1Ist-mortgage bonds 
of the Pensacola & Georgia and Tallahassee Railroad Companies, 
and four thousand four hundred and ten shares of the stock of the 
Florida Central Railroad Company, now held by Mr. M. D. Papy as 

a special deposite, hereby fully authorizing the said Calvin 
1551 Littlefield to reduce the — to possession In my name or other- 
wise. : 

Given under my hand and seal, this eleventh day of January, 
1872, at Tallahassee, Fla. 

MILTON 8S. LITTLEFIELD. [sear.] 


In presence of— 


[Endorsed :] In the cireuit e’t of the U.S8., 5th cireuit, north. dist. 
of Florida. E.C. Anderson, Jr., et al, vs. The J., P. & M. R. R. Co. et 
al. “Original” petition of Calvin Littlefield, claiming 103 bonds. 
Kiled Feb. 27th, 1882. Cockrell & Walker, solicitors. 


1352 In the Circuit Court of the United State- for the 5th 
Cireuit and Northern District of Florida. 


In the Matter of the Petition of Catvin LitrLEFIELpD, claiming to 
be the owner of 103 bonds of the Pensacola and Georgia R. R. Co. 
and of the Tallahassee R. R. Co., which are in the custody and con- 
trol of this court. 


Upon reading and considering the said petition, and on motion of 
the petitioner, by his solicitors, it is now ordered that the said peti- 
tion be set down for a hearing at Jacksonville, Fla., the first Monday 
in April next, and that this order, together with a copy of said peti- 
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tion, be served by the petitioner personally upon the persons named 
in said petition as claiming an interest in said bonds, who reside 
within the northern district, and as to such of them as do not so re- 
side by publication of this order for thirty days in a newspaper pub- 
lished in the city of Jacksonville. | | 

And it is further ordered that all persons claiming any interest in 
or title to said bonds may come in and contest the said petition. 


Jacksonville, Feb. 27th, 1882. 
THOMAS SETTLE, Judge. 


[Endorsed :] U.S. circuit court. Matter of the petition of Calvin 
Littlefield. Order of the court setting down for for hearing. Filed 
Feb’y 27,’82. Philip Walter, clerk. 


1353 U. S. Cireuit Court, Sth Cireuit, North’n Dist. Fla. In 
Equity. 
Epwarp C. ANDERSON, JR., e¢ al. 
vs. 
JACKSONVILLE, PENSACOLA & Mosier R. R. Co. et all. 


In this cause it 1s ordered that the petition heretofore on Feb’y 27, 
1882, filed herein by Calvin Littlefield claiming the 103 P. & G. & 
Tallahassee R. R. bonds stand and be filed in the above cause as of 
said Feb’y 27, 1882. Done and ordered April 5, 1882. 

THOMAS SETTLE, Judge. 


[Endorsed :] Original. E. C. Anderson, Jr., ct al. vs. J., P. & M. 
R. R. Co. e al. Order of court. Filed April 5th, 1882. Philip 
Walter, clerk. ‘ 


1354 Whereas on the 19th day of July, A. D. eighteen hundred 
and seventy-five, Robert J. Washington, of Westmoreland 


county, Virginia, made his indenture in writing in the words and 


figures following, to wit: 

This indenture, made the 19th day of July, A. D. 1875, between 
Robert J. Washington, of Westmoreland county, Virginia, of the 
first part, and Edward M. L’Engle, of Duval county, Florida, of. the 
second part ; 

Whereas the party of the second part has caused to be advertised 
for sale, on the first Monday of August next, under a decree of the 
United States circuit court for the northern district of Florida, 
in the cause wherein John H. Miller is complainant and Milton S. 
Littlefield and others are defendents, one hundred and three thou- 
sand dollars at par value of bonds of the Pensacola and Georgia Rail- 
road Company and of the Tallahassee Railroad Company, and four 
thousand five hundred shares, more or less, of the capital stock of 
the Florida Central Railroad Company ; 

And whereas the party of the second part may hereafter 

1355 cause to be advertised for sale under the same decree forty- 
five thousand shares, more or less, of the capitol stock of the 
Jacksonville, Pensacola and Mobile Railroad Company, and other 
property, rights, and credits ; 
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And whereas it is the wish of the parties interested in the said de- 
cree and in the said property, and éspecially the wish of the party 
of the second part, that such property, rights, and credits should not 
be sacrificed at any sale which may be made under said decree, but 
if they or any of them should not bring satisfactory cash prices 
should be bought by some other person as a trustee for uses here- 
after to be declared ; : 

And whereas by the terms of said decree such purchases. by ¢ 
trustee may with the consent of the complainant’s counsel, who is 
the party of the second part hereto, be effected without the payment 
of any cash ; 

And whereas the party of the first part has been selected and has 
consented to act as such trustee: 

Now, therefore, this indenture witnesseth that the party of the 

first part doth hereby covenant and agree that if the above- 
1356 mentioned property, rights, and credits, or any of them, or 

any portion of them, should at any sale or sales which may 
be made under the said «leeree be bid off in his name, or in any 
other manner come to him for the purpose above recited, he will 
hold, possess, and enjoy such property, rights, and eredits in such 
manner and to such uses and purposes only as may hereafter be de- 
clared in writing by the party of the second part or by his legal 
representatives or assigns under his or their hands and seals. 

Provided always, that the party of the first part shall be put to no 
expense and shall incur no lability on account of this trust without 
his consent first had. 

[In witness whereof, the party of the first part has hereunto set his 
hand and seal, the day and year above mentioned. 


ROBERT J. WASHINGTON,  [sEat.] 


Signed, sealed, and delivered in presence of us— 
WM. WIRT. 
MATILDE MARTIN. 


1357 And whereas the judicial sales mentioned in said indenture 

did take place, and the properties therein mentioned were 
sold to and bid off in the name of said Robert J. Washington, who 
was reported by the master conducting the sales to be the purchaser, 
among other things, of all the interest of Milton S. Littlefield in one 
hundred and three thousand dollars at par value of bonds described 
in the said master’s reports by their numbers of the Pensacola and 
Georgia Railroad Company and of the Tallahassee Railroad Com- 
pany, and of all the interest of Milton S. Littlefield in four thousand 
four hundred and forty shares specified by the numbers of the cer- 
tificates, and also in all other shares of the capital stock of The Flor- 
ida Central Railroad Compar y, which reports of the said master, no 
one objecting, was confirmed in due course, the said bonds and 
shares of capital stock being the same afterwards claimed by the 
said Robert J. Washington in his suits in the United States circuit 

eourt for the northern district of Florida, at Jacksonville, 
1558 against The Florida Central Railroad Company and others 
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and against The Jacksonville, Pensacola and Mobile Railroad Com- 
pany and others: 

Now, therefore, this indenture witnesseth that in consideration of . 
the sum of ten dollars to me paid, I, Edward M. L’Engle, of Duval 
county, Florida, doth declare and direct that the said Robert J. 
Washington shall hold and possess the said bonds of The Pensacola 
and Georgia Railroad Company and of The Tallahassee Railroad 
Company and the said four thousand four hundred and forty shares 
and all other shares of the capital stock of The Florida Central Rail- 
road Company, by him. purchased as above stated, for the use and 
benefit of Sir Edward James Reed, of London, and shall at the re- 
quest of the said Sir Edward James Reed, or his assigns, and at their 
cost and expense, assign and transfer to the said Sir Edward James 
Reed or his assigns all of his the said Robert J. Washington’s inter- 
est, right, and title as trustee, and of my interest, right, and title as 

cestui que trust in and to the said one hundred and three thou- 
1359 sand dollars, at par value, of bond of The Pensacola and Georgia 

Railroad Company and of The Tallahassee Railroad Com- 
pany, and in and to the said four thousand four hundred and forty 
shares, and in and to all other shares of capital stock of The Florida 
Central Railroad Company, by him purchased as above stated. 

And it is understood. that all the said shares of the capital stock 
of The Florida Central Railroad Company have received the divi- 
dend: of bonds issued in eighteen hundred and seventy-seven to 
which they are entitled, and it is expressly agreed that Sir Edward 
James Reed, or his assigns, shall not be entitled to any participation 
in said issue of bonds by reason of this indenture. 

In witness whereof the parties of the first ad second parts have 
hereunto set their hands and seals, the twenty-third day of Decem- 
ber, eighteen hundred and eighty-one. 

| E. M. L’ENGLE. [sgat. 
EK. J. REED. SEAL. 


Done at Jacksonville, Florida, i- presence of us— 
W. J. DDENGLE. 
T. W. ROBY. 


[Endorsed:] Filed April 20th, 1882. Philip Walter, c’k. 


1360 In United States Circuit Court, Fifth Circuit, Northern Dist. 
of Florida. 


E. C. ANDERSON, JR., ef al, 
v8. 
Tur JACKSONVILLE, PENSACOLA AND MopiLeE RaILroap Co. ef al. 


The answer of Edward J. Reed, as assignee, to the petition of Calvin 
Littlefield, claiming certain one hundred and three bonds, &c., 
herein. : : 

The respondent says that he is the owner by assignment of all 
the right, title, and interest to the one hundred and three Pensacola 
and Georgia and Tallahassee Railroad bonds registered in said cause 
62—155 
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in the name of T. Mayhew Cunningham, receiver of Robert J. Wash- 
} ) ) Elan: r 
ington, L. P. Bayne & Co., Henry J. Rogers, trustee, Thomas L. 
Clingman, The Western Division of the Western North Carolina 
Railroad Company, and the Jacksonville, Pensacola and Mobile 
Railroad Company, and of IE. M. L’Engle. 
2. 
That by virtue of the title acquired through the assign- 


1361 ments aforesaid, and otherwise, he is the sole and absolute 
owner of said bonds. 


o. 


This respondent admits the execution of paper set out as Exhibit 
A to petition, but devies that at the time of the execution thereof, to 
wit, 13th May, 1870, the said Milton 8. Littlefield had paid for said 
bonds or any part thereof, or that they had ever been delivered to 
him by the said Edward Houston, or that the contract for the sale 
thereof between them had been completed. 


4. 


This respondent admits that on the 12th day of April, 1871, that 
the draft referred to, which was a draft given by M. 8. Littlefield, as 
president of the Jacksonville, Pensacola and Mobile Railroad Com- 
pany, on S. W. Hopkins & Co., who were the fiscal agents of said 
company, was paid by the said Hopkins & Co., and that on said 
day the original of the paper, marked Exhibit B of the petition, was 

executed; that the purpose of said agreement was to protect 
1362 the said Houston against the suits as therein set forth. 


= 


ov. 


‘This respondent is not informed, and being without information, 
denies the allegation “that afterward the said 8S. W. Hopkins «& 
Co.,” or Milton 8. Littlefield, or “either of them, performed all the 
terms and conditions of said agreement on their part,” or “that 
said actions were discontinued,” and demands proof of the same. 


6. 


tespondent denies so much of the allegations in the said petition 
as are contained in the paragraph on the 3rd printed page, and end- 
ing on the 4th page thereof, preceding the sentence before the last 
in said paragraph. 


7. 


Respondent admits that the said bonds are filed in the registry 
of this court under the orders herein made, which orders this re- 
spondent claims the right to use for the purpose of showing the 
conditions and terms upon which the said bonds are held herein. 
And this respondent says that under and by virtue of an order 


— 
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made herein on the — day of , A. D. 1875, A. Dogget, ex- 
1363 aminer in this cause, was required to and did give publie 

notice, by publication in certain journals, to all persons hav- 
ing any right, title, interest, or claim in or upon said bonds, to present 
the same herein by petition on or before the December term for the 
year A. D. 1875 of this honorable court. Whereupon, after givin 
ten days’ notice to the Trustees of the Internal Improvement Fun 
of the State of Florida, testimony touching said right, title, or claim 
would be taken thereon, and that in default of such presentation 
within said time all the right, title, interest, or claim of all or any 
persons or persons so failing to present their claim was to be ex- 


tinguished and forever barred; that thereunder and therein this 


petitioner neglected and omitted or failed to file his petition as re- 
quired by said order, or in any manner -to assert any right, title, 
interest, or claim to the said one hundred and three bonds. Where- 
fore this respondent says that the claim of said petitioner, if any he 
has, is barred by reason of his said failure or omission and the pro 
ceedings aforesaid. | 


1364 . 8. 


This respondent avers that the petitioner had notice of the said 
order, and of the publication therein made. 


2. 


Respondent denies that the petitioner, prior to the 13th day of 
July, 1871, or at any other time, advanced to the said Milton 8. Lit- 
tlefield fifty thousand dollars, or any amount of money; and re- 
spondent further denies that on said last-mentioned day the said 
Milton 8S. Littlefield, to secure said money, or for any purpose, exe- 
cuted an instrument in writing of which Exhibit E of petition pur- 
ports and is claimed to be a copy. And in like manner denies that 
the said Milton 8. Littlefield, on the 11th day of January, 1872, exe- 
cuted an instrument in writing of which Exhibit I of petition is 
claimed to be a copy. 

10. 

Respondent further denies that the petitioner is the owner of said 

bonds, orof any of them, orof any right, title, or interest therein, or 


that he is entitled to the possession of the same, or any of them, but 
says that this respondent is the true owner thereof. 


1365 11. 


That on the 15th day of November, 1872, one John H. Miller, be- 
ing an execution creditor of the said Milton 8. Littlefield, filed a 
bill in this honorable court in behalf of himself and other judgment- 
creditors of the said Littlefield who might come in against said 
Milton S. Littlefield, S. W. Hopkins & Co., L. P. Bayne & Co., and 
others, and such proceedings were therein had; that on the 2nd day 
of December, A. D. 1873, a decree was made that all the interest of 
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said Littlefield in said bonds should be sold by a master of this 
court, and the proceeds applied to the payment of the executions 
which should be proved before the master therein according to their 
priorities; that due notice was given under said decree for all such 
creditors to file their claims with the master, and that afterwards, 
under said decree, the. priorities were duly ascertained, and the in- 
terest of the said Littlefield in and to the said bonds was sold at 
public outcry by said master, and Robert J. Washington became the 
purchaser thereof. And that afterwards the said Robert J. Wash- 

ington filed his petition in the above-entitled cause before the 
1366 said examiner, A. Doggett, Esq., under the aforesaid order of 

— day of , 1875, and that testimony was taken thereon, 
and the said petition is now ready for hearing ; that this respond- 
ent is the owner by assignment of all the right, title, and interest or 
claim of the said Robert J. Washington in and to the said one hun- 
ared and three bonds. 


1? 


eam 6 


Respondent. says that the claim of petitioner is of no effect in law 
as against the claim of this respondent. 


13. 


Respondent says that petitioner’s claim for the specific recovery 
of the said one hundred and three bonds did not acerue within three 
years prior to the filing of this petition. 


14. 


Respondent further says that the pretended claim of petitioner 
has become stale by the lapse of time, and is barred thereby. 


15. 


Respondent further denies each and every thing set up in said 

petition, and not herein expressly admitted or denied, and 

1567 prays the judgment of this honorable court that he is the 
owner of the said one hundred and three bonds. 


EDWARD J. REED, 


Respondent, 
By JOHN A. HENDERSON, 


Eis Solicitor. 
STATE OF Froripa, Leon County : , 


Personally came John A. Henderson, solicitor for the aforesaid re- 
spondent, Sir Edward J. Reed, and says that the said Reed is at pres- 
ent beyond the limits of the United States, and: is at, to wit, Lon- 
don, England ; that this affiant is familiar with the contents of this 
answer; that the statements therein made are true to the best of his 
knowledge, information, and belief. 


JOHN A. HENDERSON. 


Sworn to and subscribed before me, this the 8th day of April, A. 


D. 1882. 
3 FRED’K T. MYERS, 
U. S. Commissioner Northern District of Florida. 


1365 [Endorsed :] U.S. circtiit court, northern dist. of Fla. E. 
C. Anderson et al. vs. The J., P. & M. R. R. Co. ef al. Answer 

Ed. J. Reed to the petition of Calvin Littlefield. Filed May 26, 

1882. Phillip Walter, clerk. John Henderson, sol. for resp’dt. 


1369 In the United States Circuit Court, Fifth Circuit, Northern 
. District of Florida. 


Epwarp C. ANDERsOoN, Jr., e¢ al. 
vs. 
THE JACKSONVILLE, PENSACOLA AND MosinE RAILROAD CoMPANY 
et al. 


The answer of the Board of Trustees of the Internal Improvement 
Fund of Florida to the petition of Calvin Littlefield herein filed. 


These respondent-, answering the said petition, for answer say: 
’ £ ’ 
1. 


They adopt and assert for themselves the seventh paragraph, eighth 
paragraph, ninth paragraph, tenth paragraph, twelfth paragraph, 
thirteenth and fourteenth paragraphs of the answer of Edward J. 
Reed filed herein. 


2. 


They further assert and adopt the fourth paragraph of said answer 


of Edward J. Reed. 
3. 


That Milton S. Littlefield (in said petition referred to individually 
and as president of the Jacksonville, Pensacola & Mobile 

1370 Railroad Company) contracted with the Board of Trustees of 
the State of Florida, through the Governor of said State, and 
individually with one George W. Swepson, and thereby bound him- 
self under sufficient consideration to buy up and and surrender to the 
predecessors in trust of these respondents all of a certain class of 
bonds, including each and every the one hundred and three bonds 
referred to in this petition. That the said Milton S. Littlefield ne- 
gotiated with and bargained for the purchase of the said one hun- 
dred and three bonds for the said Edward Houstoun, and they assert 
that when the said bonds were paid for by the said Littlefield 
through the said S. W. Hopkins & Co. that the same then and there, 
on the said 12th day of April, A. D. 1871, became in equity the 
property of the predecessors of these respondents in trust, and should 
have been surrendered to them as a payment on the balance of pur- 
chase-money due to the said trustees from the sale of the Pensacola 
and Georgia and Tallahassee railroads made March 20th, 1869, for 
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cancellation and retirement. And these respondents say 
1371 that said bonds should be surrendered to them to be credited 

on their decree of May 31st, 1879, in this honorable court in 
the case of J. Fred. Schutte and others against the Jacksonville, 
Pensacola and Mobile Railroad Company and others, as of and for 
the amount on said bonds, principal and interest, on the 12th day of 
April, 1871. 


4, 


Respondent further denies each and every thing set up in said 
petition and not herein expressly admitted or denied, and prays the 
judgment of this honorable court of the surrender for cansellation 
of said bonds, as above indicated. 

GEO. P. RANEY, 


Sol. for Trustees I. I. Fund. 


1372 [Endorsed :] In U.S. cir. court, 5 cire’t dist. Fla. Ander- 

son et al. vs. The J., P. & M. R. R. Co. Answer of Trustee 
of [. I. Fund to petition of Calvin Littlefield. Filed May 26th, 1882. 
Philip Walter, clerk. Geo. P. Raney, sol. for trustees. 


1373 United States Circuit Court, Northern District of Florida. 


The President of the United States of America to John A. Shields 
and James M. Ball, Greeting : 


Know ye that we, in confidence of your prudence and _ fidelity, 
have appointed you commissioner- and by these presents do give you, 
John A. Shields and James M. Ball, full power and authority dili- 
gently to examine upon their corporal oaths, or affirmations, before 
you to be taken, the testimony of Calvin Littlefield, Milton 8S. Little- 
field, and Joseph b. Stewart, as witnesses on the part of complaint 
in a certain cause now pending and undetermined in the circuit 
court of the United States of America for the fifth circuit and north- 
ern district of Florida, wherein Edward C. Anderson is complain-nt 
and the Trustees of the Int. Improvement Fund of Florida are de- 
fendants, on the petition of Calvin Littlefield. And we do further 
empower you to examine on the same behalf and in like manner 
any other person or persons who may be produced as witnesses be- 
fore you; and we do hereby require you, before whom such testi- 
mony may be taken, to reduce the same to writing, and to close it 
up under your hand and seal and directed to the clerk of the circuit 
court of the United States for the fith circuit and northern district 
of Florida, at the city of Jacksonville, as soon as may be convenient 
after the execution of this commission; and that you return th 
same when executed as above directed with the title of the cause en- 
dorsed on the the envelope of the commission. , 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Jacksonville, in 
said circuit and district, this 26th day of May, in the year of our 


Lord one thousand eight hundred and eighty-two, and of our Inde- 


pendence the 106th year. 
[SEAL. ] | PHILIP WALTER, 
Clerk of the Circuit Court of the United States for the 
Fifth Circuit and Northern District of Florida. 


1374 Depositions of Witnesses taken under and in pursuance of the 
foregoing Commission, dated May 26th, 1882. 


Circuit Court of the United States for the Fifth Circuit and Northern 
District of Florida. 


Epwarp C. ANDERSON, Complainant, 
v8. | 
Tue TRUSTEES OF THE INTERNAL IMPROVEMENT FuND OF FLORIDA, 
. : Defendants. 


On the Petition of Calvin Littlefield: 


Fripay, New York, June 9th, 1882. 


Met pursuant to notice. : 
Present: Orlando L. Stewart, Fisq., counsel for Calvin Littlefield, 
and the commissioners. 


Mr. Stewart states that he received a telegram from John A. Hen- 
derson, attorney for Sir Edward Reed and others, requesting him to 
appear here and have his examination adjourned until the 10th 
inst., which he did. 


(Adjourned to 10th inst., at 11 o’clock a. m.) 


1375 - Saturpay, June 10th, 1882. 


Met pursuant to adjournment. 
Present: The commissioners, Orlando L. Stewart, Esqr., counsel 
for Calvin Littlefield, petitioner, and Charles D. Willard, Esqr., for 
Sir Edward Reed and others, and the other parties in interest. 


General Jesse J. FIntEy, being called and duly sworn as a wit- 
ness in behalf of the petitioner, this 10th day of June, 1882, at the 
oftice of John A. Shields, in the post-office building in the city of 
New York, in answer to interrogatories propounded to him did de- 
pose and say as follows: 


Q. 1. Where do you reside, Gen’l Finley? 

A. At present I reside about 60 miles west of Jacksonville, in the 
State of Florida, in the country. I am an attorney-at-law, and was 
practising law in Jacksonville, Florida, in 1873, and was residing at 
Jacksonville, Fla., at that time. I know Calvin Littlefield. My ac- 
quaintance with Mr. Littlefield may have commenced in 1873, but 

I cannot state accurately as to dates, but I can state that I 

1376 knew him in 1873. I acted as counsel for him in 1873. 
Q. 2. Look at paper now shown you (paper shown witness) 
and tell me if you have ever seen the original of that. And, if so, 
when, and under what circumstances ? 
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A. I have examined the paper shown me, and recognize it as a 
substantial copy of the original which was in my possession as the 
attorney of Calvin Littlefield at and before December, 1873, accord- 
ing to my best recollection of dates. Said original was so in my 
possession at my office in the city of Jacksonville, State of Florida. 

Q. 3. State whether or not you wrote any letter in reference to it 
at or nlscins that time. 

A. I did; and my recollection as to the date above testified to is 
refreshed by the original letter which I addressed to Calvin Little- 
field from Jacksonville, Florida, December 24th, 1873, a copy of 
which I now produce to have annexed to my deposition. 


Copy of the agreement here produced, offered in evidence, 
1577 — marked “ Exhibit No. 1, June 10th, 1882.” 

Copy of the letter referred to also produced, offered in evi- 
dence, and marked “ Exhibit No. 2, June 10, 1882,” copies of both 


papers being hereto annexed. 


Q. 4. State, if you please, what has become of the original of Ex- 
hibit No. 1, if you can. 

A. I may state that according: to my best recollections I, ata sub- 
sequent period, the date of which I do no- remember, was called 
upon, as well as I can recollect, either by Mr. Aaron Barnett or M. 
S. Littlefield, who requested the perusal or examination of this 
paper, I xhibit No. 1. and thereupon I made diligent search and 
examination for the paper, but failed to find it. This search was 
had in my office, where I kept such papers. I desire also to state 
that after that I made another search for the paper in question and 
could not find it. I think it probable that the paper was mislaid 
or lost in the removal of my books and papers from one office to 
another in Jacksonville. I have not now the paper in my _ posses- 
sion ; at least I cannot find it after diligent search. 


1378 Cross-examined by Mr. WILLARD, deposes and says: 


X €. When do you remember having seen the original agree- 
ment, Exhibit No. 1, last? | 

A. It is impossible for me to state. My memory at best is ex- 
ceedingly defective as to dates, and I do not remember, and cannot 
now remember, the last time I saw the original of Exhibit No. 1, 
nor can I remember the date when I made ‘the searches therefor 
about which | have testified. ; 

X 6. Do you remember having seen it since about the time you 
acknowledged the receipt of it in your letter, Exhibit No. 2? 

A. I must have seen it, I think, subsequently to the date of Ex- 
hibit No. 2. This, I believe, from my habit of occasionally looking 
over the papers in my office in order to keep my mind refreshed in 
regard to the business that might require my attention, but when I 

saw the paper last it is impossible for me to state. 
1379 X 7. General, you say it is impossible to state when you 
saw it last, but you think from your habit of occasionally 
looking over your papers you must have seen it after its receipt by 
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you. Have you any particular reason for believing that you ever 
examined it carefully subsequent to the time that you received it? 

A. I did examine the instrument carefully at the time it was re- 
ceived or very soon after its receipt. This I know, because it was 
important for me as Mr. Calvin Littlefield’s attorney to give an 
opinion as to the legal effect of the instrument about which I am 
now testifying, and my recollection is clear and distinct that I came 
to the conclusion that the instrument operated as a mortgage upon 
the securities then in transfer. 

X 8. Then you have no distinct remembrance of having seen this 
agreement since the time you speak of; that is, at the time you re- 
ceived it or very soon afterwards ? 

A. I cannot designate any particular time or times that I after- 

wards saw the instrument testified about, but think I must 
1380 have seen it; it may be frequently afterwards, but do not 
think I examined the instrument critically after my first ex- 
amination thereof, in which I arrived at the conclusion satisfactory 
to my own mind as to the legal effect of the instrument. I do not 
remember any particular date when I saw or examined it after I 
gave my opinion as to its legal effect. 
9. Do you remember whether the agreement was acknowledged 
before any officer under seal ? 

A. Ido not remember. My attention was chiefly directed to the 
body of the instrument, but feel quite sure that if there had been 
any defect or omission in its probate that it would not have escaped 
my attention. | 

X 10. Do you remember whether the agreement was witnessed? 

A. I can only repeat that I do not remember with distinct recol- 
lection in reference to the matter about which I am now questioned, 

but feel quite sure that if the instrument had been defectively 
1381 proven, or had not been legally proven, it would not have 

escaped my attention. This I state upon a settled habit, as 
an attorney, when examining legal instruments submitted to me to 
look first to see whether they have been properly executed. 

X 11. Do you remember whether the agreement purported to have 
been executed in New York or Florida? 

A. I cannot state upon my own recollection. 

X 12. Do you remember whether the agreement was recorded 
anywhere? 

A. I do not know. 

X 13. When were you first called upon to produce the original of 
this Exhibit No. 1, and by whom? 

A. I again repeat that my infirmity of of meynory in regards to 
dates is such that I do not remember the time, and, as already stated, 
according to my recollection, I was called — to produce it either 
by Mr. Aaron Barnett or M. S. Littlefield. It has not been very re- 
cently, but I cannot approximate to the date. 3 


1382 Redirect by Mr. Stewart: | 


Q. 14. You do state that when you were called upon you looked 
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for the instrument and could not find it, and have not seen it since? 
A. I have so stated, and now repeat it. 
(). 15. Do you know where this paper, Exhibit No. 1, is? 


A. Ido not. | 
J.J. FINLEY. 
Subscribed and sworn to before me, this 18th day of June, A. D. 


1882. : 
JAMES M. BALL, 
JOHN A. SHIELDS, 


Commissioners. 


Further examination adjourned to Monday, 12th inst.,at 10 o’clock 
a. 1n., at same place. 


Monpay, June 12th, 1882. 
Present: The commissioners, counsel as before, and J. B. C. Drew, 
Esq’r, of counsel for Sir Edward Reed and others. 


CALVIN LiItTLEFIELD, one of the witnesses named in the said commis- 

sion, appearing before us, this 12th day of June, 1852, at the office 

of John A. Shields, in the post-office building, in the city of 

13838 New York, in answer to the interrogatories ‘propounded to 
him, did depose and say as follows: 


Q. 1. You are the petitioner filing the petition claiming the bonds 
therein named, are you not? 

A. Iam. | 

(). 2. Do you know Milton S. Littlefield? If so, state whether he 
is any relation of yours; if so, what. : 

A. I do; he is a cousin of mine. | 

Q. 4. State whether or not you ever had any business dealings 
with him. 

A. I have had. 

(). 5. State whether or not you have ever had any business trans- 
actions with him touching the bonds referred to in your petition, or 
the stock of the Florida Central Railroad Company referred to in 
Exhibit “A,” annexed to your petition. 

A. I have. 

(). 6. State whether or not certificate No. 80, for 3,110 shares of the 
capital stock referred to in said Exhibit “A,” was ever in your pos- 
session ; if so, state when, as near as you can, and for what pur- 

pose. 
1384 A. It was in my possession, as I remember, in the latter 
part of 1869 or early part of 1870, as security for advances 
of money to M.S. Littlefield. 

Q. 7. State whether or not vou parted with the possession of it at 
any time; if so, state fully when you parted with the possession of 
it, to whom you delivered it, and why or for what purpose you so 
parted with its possession. 

A. I did. I cannot state as to the time more definitely than in the 
previous question. I delivered it to M. S. Littlefield. He repre- 
sented the necessity of it to bridge over some pending negotiations. 


7a 
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There was also implied in that, the agreement, that it was to come 
back to me. He said that he would deliver it back to me. 

Q. 8. At that time how much did these advances amount to, as 
near as you can state ? 

A. We found on the 9th of November, 1869, I think, a balance of 
$39,200, and it was for this that I held that stock as collateral. 

Q. 9. Was that stock afterwards returned to you? 
1385 A. My recollection is that I did receive it and again parted 
with it substantially as before—that it should be returned. 

Q. 10. State whether or not you had any settlement with M. S. 
Littlefield after November, 1869; if so, state when and where such 
settlement or accounting took place, who was present, and what was 
the result. - : : 

A. I did. On the 13 of July, 1871, in Jacksonville, Florida, Mr. 
W. B. Knight, Mr. Aaron Barnett, Mr. A. J. Peeler, and General Lit- 
tlefield; of course—a little over $50,000 was found to be due me. 

Q. 11. Have you the exact figures ? 

A. I will have to figure that out. I have figuted it up, and the 
exact amount is $50,040; this was for money loaned and the in- 
- terest. | 

Q. 12. State whether or not any paper was signed or executed at 
that time. If so, by whom, and what was it? 

A. There was (Exhibit No. 1 taken in this examination on Satur- 
day, 10th inst., here shown witness and same hereto annexed). It 
was signed and executed by M. S. Littlefield, and it was styled a 
mortgage or agreement. 


Objected to by counsel for Sir Edward Reed and others as 
1386 incompetent for the purpose of proving the execution of the 
paper shown the witness. 

Q. 13. State whether or not you have that paper now in your pos- 
session. 

A. I have not. 

Q. 14. State what you did with it. 

A. I mailed it to General J. J. Finley, attorney, Jacksonville, 
Florida, about the 18th December, 1873. 

Q. 15. It was in your possession until you mailed it to Gen’! Fin- 
ley, was it not? 
A. It was. 

(. 16. Have you ever seen the paper since it was mailed to Gen’] 
Finley by you? 

A. I have not. 

Q. 17. Have you ever made any effort to get possession of it or 
find it? : 

A. I have written to Gen’l Finley as I remember, and also re- 
quested Gen’ Littlefield or Mr. Barnett, or both of them, to enquire 
of Gen’l Finley for the paper. I have also requested Mr. Orlando 
L. Stewart, my present counsel, to call on Gen’l Finley for it. 

(). 18. Have you ever been able to find or get possession. of it since 
mailing it to Gen’! Finley ? 

A. I have not. I do not know where it is now. 
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1387 Q. 19. Did you hear Gen’l Finley’s testimony here before 

these commissioners on the 10th inst.? If so, state whether 
you ever sent him any other paper than the one he referred to as 
having been lost or mislaid in connection with these bonds. 

A. I did hear his testiinony referred to in the question, and I 
never sent him any other paper in connection with these bonds. 

Q. 20. State whether or not this paper now shown you, Exhibit 
No. 1, is a copy of the paper you sent to Gen. Finley. (Paper shown 
witness.) , 

A. It is. | 

Q. 21. Can you state who drew the original paper; in whose 
handwriting was it? : 

A. A. J. Peeler, Esq., of the firm of Papy & Peeler, attorneys, Tal- 
lahassee, Florida. He was in Jacksonville at the time. 

(). 22. For what purpose was that paper executed and delivered 
te you by Milton S. Littlefield ? 


Counsel for defendants objects to the foregoing question, on the 
ground that it is incompetent and immaterial, the paper itself be- 
ing the best and highest evidence of. the purposes for 

1388 which it was executed. 

A. As security for money due. 

(). 23. State-whether or not any portion of the money so found to 
be due you and secured has been paid to you ; if so, state the amount 
paid and when it was so paid. 

A. No part of it has been paid. 

Q). 24. Has any interest on the amount mentioned in the paper 
been paid to you? 7 

A. No interest has been paid me. 

Q. 25. State whether or not you had any dealings with Milton S. 
Littlefield subsequent to the 13th of July, 1871, touching the 103 
bonds mentioned in your petition ; 1f so, please state what it was. 

A. I did. There was an agreement that if he failed to pay the 
amount due he should release any equity in the bonds. The paper 
now shown me, a copy of wuaich is annexed to my petition, marked 
Exhibit “IF,” was executed and delivered by M. 8S. Littlefield. 

(Objected to by counsel for defendants as before.) 

(). 26. When was this paper delivered to you, as near as you can 
recollect ? 

(Question withdrawn for the present.) 

1389 Q. 27. Did M. 8. Littlefield subsequently deliver to you 
this paper ? 

A. He did. 

(Paper now produced, offered in evidence, and marked Exhibit 
3, ete., subject to the proof of its execution.) 

Q. 28. Will you be kind enough to state whether there was any 
marketable value to your knowledge for these bonds and stock at 
the time you speak of, namely, July 13th, 1871, or January 11th, 
1872? Ifso, state what was their market value. Ge 


ure? TI 
a 


tS hte 
ees ee 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, 4¢., ET AL. 501 


A. I suppose they had as peculative value. They had no quot- 
able value.on the list of the Stock Exchange at New York to my 
knowledge. 

Q. 29. State whether or not you ever received any notice of an 
order made herein requiring the owner or owners of these bonds or 
any bonds of the Pensacola and Georgia Railroad Company or of 
the Tallahassee Railroad Company to: produce the same before A. 
Doggett, Esqr., and make proof of ownership, or any order to that 
effect. 

_A. I did not until so informed by my counsel since the filing of 
my petition. 


1390 Cross-examined by Mr. Drew, of counsel for defendants, de- 
poses and says: 

X 30. Do you know of a corporation known as the Jacksonville, 
Pensacola and Mobile Railroad Company ? 

A. In a general way, yes. 

X 31. Are you not a stockholder in that corporation ? ? 

A. I think I am. 

X 32. How long have you been a stockholder ? 

A. My recollection is, that I have had 10 shares of stock since 
about the middle of July, 1871. 

X 33. Have you held no more than 10 shares or had no interest 
in any larger number of shares since that time? 

A. I cannot state definitely. 

X 34. Have you not owned or had an interest with Milton S. 
Littlefield, Aaron Barnett, or any other person, in a large number 
of the shares of that com pany since the date you fix ? 

A. As collateral for advances to the company, guaranteed by M. 
S. Littlefield, some shares have been in my possession. I really can- 
not tell the amount. These were edvances of money, services, and 
expenses. 

X 35. Do you still continue to advance money, services, or ex- 
penses in the interests of that company or M.S. Littlefield ‘ ? 


1391 (Objected to as incompetent and irrelevant by counsel for 
petitioner.) 


A. I have heard that the road has been sold out and do not ad- 
vance for General Littlefield. 

X 36. What time did you cease to advance money, services, or 
expenses for the interests of the company or General Littlefield ? 

A. Some years since, and for a long time, it was done with a view 
of harmonizing conflicting interests. 

X 37. Won’t you be good enough to fix in your mind, if possible, 


the date of the last advance you made? 


A. The last advance was made in 1877, I think. 

X 38. You have been a director in the J., P. & M. R. R. Company, 
this corporation referred to, have you not, and are you not now? 

A. I have been, but do not know whether I am or not now. 

X 39. When were you first elected a director? 

A. About the middle of July, 1871. 
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X 40. How long were you a director? : 
A. I should say about two years; it might be a little longer. 
X 41. You were not a director after 1873? 
1392 A. I eannot tell. I do not remember to have attended any 
meetings later than 1873, but I might have been a director 
in 1874. 

X 42. When was the last time you were in Florida? 

A. If this is important I would like to refer to memoranda, but 
my recollection is that I have not been there since 1875. 

X 48. What was your business there in 1873? 

A. My last business there was in connection with the railroads. 

X 44. Was Mr. Barnett with you at that time? 

A. I think he was there a portion of the time. 

X 45. Did you, on that occasion, have any meeting of the directors 
of the company ? | 

A. I think that we did. 

X 46. What was the conditic:, of the affairs of the corporation at 
that time? At what stage of the litigation was it? 

(Question withdrawn.) 

X 47. You knew that there was a litigation going on at this time, 
did you not ? 

A. Yes; I had heard of the litigation. 

X 48. Now, did you go down ‘there for the purpose of reconciling 
the interests of the various parties involved in this litigation ? 

A. I spent considerable time in efforts to harmonize conflict- 
1393 ing interests, but do not wish it understood that other motives 
might not induce a gentleman to go to Florida in the winter. 

X 49. Was the railroad then in the hands of a receiver, or in the 
hands of the company ? 

A. I think there was a receiver appointed during that that winter. 

X 50. Who was the receiver ? 

A. It seems to me Mr. Greeley was appointed but I cannot. tell, 
there were so many changes. 

X 51. Did you consult with General Littlefield and the counsel of 
the company in relation to the affairs and situation of the company 
at that time? 2 

A. I did, and with any others who were interested. 

X 52. Did you, or did you not, make yourself thoroughly con- 
versant with the situation at that time ? 

A. I do not think any person excepta lawyer could be thoroughly 

Sconversant with the affairs of the company at that time. 
X 53. Did you not know that suits were pending at that time 
against the company in the Florida courts ? 
A. I had heard suits mentioned as pending against the company. 
X 54. Did you not consult with Gen’l Littlefield and the 
1394. company’s counsel about the character of such suits and 
their effect upon the interest of the company ? 

A. I would like to answer that question substantially as before, 
and add that I could not, not being a lawyer, determine the force 

and effect of the different legal complainants. 


eer 


i 


AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, 4¢., ET AL. 503 


X 55. I ask you if you were not informed and advised by Gen’l 
Littlefield of the effect of such litigation ? 

A. I may have heard their opinions without fully eoncurring in 
their conclusions. 

X 56. Do you know General Henry R. Jackson, of Savannah, Ga.? 

A..I have met him. 

X 57. Did you ever had any consultation with him about the 
railroad matters there? 

A. I remember none, except in a general and informal way. 

X 58. What do you mean by an informal way ? 

A.A consideration without definite propositions. 

X 59. Did you not apply to Gen’] Jackson or converse with him 
upon the subject of reconciling the interests and clients he repre- 
sented to avoid litigation ? 

A. I think I stated as definitely as I am able to at this time the 

general scope of the conversation. 
1395 X. 60. When was this conversation with General Jackson ? 
A. My recollection is that it was a- Jacksonville, Fla., I 
think, in 1878. 

X 61. Had Gen’l Jackson at that time filed his bill on behalf of 
Anderson and others against the railroad company ? 

A. 1 don’t remember that he had; my attention was not called to 
it that I recollect. 

X 62. What interests and clients did General: Jackson represent 
that you talked about? 3 

A. Iam not able to state further than that I mentioned to him 
that it was desirable to settle the litigation in which the company 
was involved 1n a series of suits. 

X. 63. What litigation? 

A. IT am not able to specify without reference to the different suits 
then pending. 

X 64. Was General Jackson interested in this litigation ? 

A. He was introduced to me as an attorney for certain interests ; 
precisely what those were I should certainly refer to the company’s 
attorney for definition. 

X 65. How many interviews did you have with General Jackson 

during the time you were there in the winter of 1874? 
1396 A. I do not remember, neither do I remember that he 
specified the interests that he represented definitely. 

X 66. Did he specify generally the interests that he represented ? 

A. I don’t remember. I don’t remember that he made any defi- 
nite statement of the interests of his clients in the litigation in my 
presence. 

X 67. Did he make any general statement, or was there anything 
in this conversation which informed you what interests he or his 
clients had in the pending litigation ? 

A. I do not remember that he did. It is my custom to refer all 
statements of adverse parties to my attorney, or the attorney that I 
represent, for definition. 

X ¢8. When you stated in your former answer that you conversed 
with him in a general informal manner about the advisability of 
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compromising or reconciling the interests of his clients, who did you 
suppose his clients were, and what interest did you suppose they had 
in the litigation ? 

A. I had no definite idea; it did not impress my mind. 

X 69. What did General Jackson reply to your suggestion of com- 

promise or reconciliation of interests ? | 
1397 A. I do not remember that there was any conversation ex- 
ceeding the general desirableness of harmonizing conflicting 
interests. 

X 70. Did you submft this adverse claim of interest made by Gen- 
eral Jackson to your counsel, as you say it is your custom to do? 

A. My recollection is that the matter was mentioned as the Jack- 
son claim, and the attorney said he had it under consideration— 
the attorney or Gen. Littlefield. It}was just disposed of in a general 
mention that way. 

X 71. Who was the attorney ? 

A. Judge J. P. C. Emmons. 

X 72. (Question and answer stricken out by consent of counsel 
June 12, ’S2.) 

X 75. What do you mean by general mention ? 

A. I have answered that. 

X 74. What conversation was had about this Jackson claim ? 

A. I remember nothing in detail beyond the mention as a claim 
against the company. 

X 75. How many other bonds were outstanding, Mr. Littlefield, 
beside the 110 referred to in the instrument Exhibit A, annexed to 
the petition ? 

A. I think the total outstanding was upwards of 470. 
1598 X 76. Were those bonds considered a Ist mortgage upon 
property held by the J., P. & M. Co. ? 

A. They were so considered. 

X 77. Why do you say that they had no marketable value ? 

A, Because I did not know of any regular quotation, and their 
validity had been questioned. Their value and how they were to 
be paid could only be determined by litigation. 

X 78. Did you ever make any attempt to collect these bonds from 
the J., P..& M. Co.? 

A. The matter of collection was entrusted to my attorney, Mr. I. 
I. Finley, and, so far as advised, no efforts were made to collect them 
from the J., P. & M. Co. 

X 79. Were any attempts made by any bondholders holding bonds 
similar to those described in the instrument referred to to collect 
said bonds by suit or otherwise from the said company ? 

A. I have heard that there were efforts, but am not advised in 
what courts or as to what forms. 

X 80. Do you know Col. T. W. Brevard, of Tallahassee, Fla. ? 

A. I think I may have met him, but not to have any business 
with him. 

a Do you know Gov. David S. Walker, of Tallahassee, 

a! 
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1399 A. I have had the honor of an introduction to him. 
X 82. Did you ever had any conference with him as to the 


litigation with the J., P. & M. Co.? 


A. I don’t recollect ever having any. 

X 83. Where were these bonds described i in Exhibit No. 1 when 
that instrument was executed ? 

A. In the hands of the court so described, but I do not recollect 
who the receiver was. 

X 84. In what court, and in what suit were they ? 

A. I understood they were in suits brought by certain parties 
against Mr. Houston; I can’t tell as to what court. 

X 85. Did you ever make any attempt to get possession of the 
bonds out of the hands of the court? 

A. No, except that the matter was referred to Gen’l Finley, my 
attorney. 


(The witness desires to correct his statement that the said bonds 
were in court. Upon reflection he states that they must have been 
in the hands of M. D. Papy, under what is called the “ Papy trust.”) 
I wish to add, further, to my answer preceding this correction, that 
my counsel, Gen’! J. J. Finley, proposed to advise me when it was 
necessary to take action. 


X 86. Where did Mr. Papy reside at that time? 
A. At Tallahassee, Florida. 
1400 X 87. Were the bonds ever in your possession? I mean 
your actual manual possession. 

A. No; never in my phisical possession. 

X 88. Did you ever call the attention of either Gen’l Henry R. 
Jackson or Col. T. W. Brevard or Gov. D. 8. Walker to the fact that 
you held this instrument and claim on the bonds in question ? 

A. Not as I recollect. 

X 89. Did you ever notify the Trustees of the Internal Improve- 
ment Fund of Florida that you held this paper or this claim on 
these bonds? 

A. I don’t remember ever having done any thing of the kind. 

X 91. What became of the ballance of 470 or upwards of bonds of 
the P., G. & Tallahassee Railroad Company ? : 

A. I have no definite knowledge, except that they were under- 
stood to be outstanding and unpaid. 

X 92. Do you know who held or owned any other of the bonds 
besides those described in Exhibit No. 1, or any of them? 

A. I do not now remember. 

X 93. Do you not know, as a fact, that at the time you were in 
Florida, in 1873 or 1874, Gen. Henry R. Jackson, as solicitor, and 

on behalf of Edward C. Anderson and others, had instituted 
1401 a suit in the United States circuit court of Florida against 

the J., P. & M. R. R. Co.; had recorded a decree in that suit 
against the company for the benefit of the holders of the Pensacola 
and Georgia and Tallahassee Railroad Company’s bonds ? 

A. I understood that the suit was compromised, or arranged, is 
64—150 
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perhaps the term, under an agreement to pay monthly or quarterly 
an amount accepted as satisfactory to Gen. Jackson. 

X 94. Have you ever been paid back by the J., P. & M. Co. any of 
the money you have advanced to Gen’! Littlefield, as you say, under 
this agreement, Exhibit No. 1? 

A. I have not. 

X 95. Did you know S. W. Hopkins & Co.? And, if so, were they 
the financial agents of the Jacksonville, Pensacola and Mobile Rail- 
road Company ? : 

A. I did. I understood that they were, and had a contract for the 
sale of the bonds, and I understood that they did sell the bonds. 

X 96. Did they not pay you $30,000 on one occasion ? 

A. No. 

X 97. Did they ever pay you any sum of money on any account 

whatsoever ? 
1402 A. Not to my recollection. 
X 98. Were you acquainted with J. B. Clark in his lifetime? 

A. I was. He was a brother-in-law of mine. | 

X 99. Do you know the fact to be that a large sum of money was 
paid to him by 8. W. Hopkins & Co.? 

(Objected to by counsel. for petitioner as irrelevant and imma- 
terial.) 

A. I have heard that there was an amount of money paid said 
Clark by that firm. 

X 100. You were the executor or administrator of his estate, were 
you not? 

A. I was not. I was neither. 


CALVIN LITTLEFIELD. 


Subseribed and sworn to before me, this 12th day of June, 1882. 
| JOHN A. SHIELDS, 
JAMES M. BALL, 


Commissioners. 


1403 Mitton S. LiItrLEFIELD, one of the witnesses named in the 
said commission, appearing before us, this 12th day of June, 

1882, at the office of John A. Shields, in the post-office building, in 
the city of New York, in answer to interrogatories propounded to 
him, did depose and say as follows: | 

Q. 1. Look at the paper now shown you.; have you ever seen that 
paper before ? 

A. I have. . 

Q. 2. Is this the original of Exhibit F attached to the petition of 
Calvin Littlefield in this case? 

A. It is. 

Q. 3. By whom was that executed ? 

A. It was executed by myself for the purposes therein stated, and 
I delivered it to Calvin Littlefield. 

(Paper offered in evidence by counsel for petitioner, and same is 
marked by the commissioners “ Exhibit 3.” 


- delivered on the same date, as near as I can remember, by Milton 8. 
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Counsel for defendants objects to the reception of the paper marked 
Exhibit No.3, for reasons that the execution of the Pape paper has 
not been proven, and that the same is incompetent and immaterial.) 

Counsel for defendants declines to cross-examine the witness. 


1404 Recalled by counsel for petitioner. 


The same paper, “Exhibit No. 3,” purporting to be our by 
Milton S. Littlefield, again shown witness, and he is asked : 


Q. 4. Is that your signature signed to that paper ? 
A. That is my signature, and I delivered it to Mr. Calvin Little- 
field. 


Objected to by counsel for defendants as incompetent and imma- 


terial. 
M. S. LITTLEFIELD. 


Subscribed and sworn to, this 12th day of June, A. D. 1882. 
JOHN A. SHIELDS, 
JAMES M. BALL, 
Commissioners. 


(Further examination adjourned to the 14th inst., at 10 o’clock 
a. m.) 


1405 TuEspAY, June 13th, 1882. 


Present: The commissioners and counsel, as before. 


- AARON BARNETT, a witness called and duly sworn as a witness in 
behalf of the petitioner, deposes and says as follows: 


Q. 1. Where do you reside? 

A. At No. 785 Madison avenue, in the city of New York. 

Q. 2. Do you know Calvin Littlefield and Milton S. Littlefield ? 

A. I do. 

Q. 3. State whether or not you were in Jacksonville, Florida, in 
July, 1871. 


(Exhibit No. 1 shown witness.) 


A. Yes; by refreshing my memory by reference to this instrument. 
Q. 4. Please look at paper now shown you (Exhibit No. 1 in this 
case), and state whether or not you ever saw the original of it. 
A. I believe that I have, as near as I can remember. 
Q. 5. State whether or not you were present and saw the original 
signed at the time of its execution. 
A. I was there at the time, if this is a correct copy, and I 
1406 know that there was a similar paper made by M.S. Littlefield 
to Calvin Littlefield. 
Q. 6. State whether or not you saw Milton S. Littlefield sign the 
original paper. | 
A. I am familiar with the transaction from the fact of hearing the 
Littlefields talking over it and agreeing to it, and it was signed and 


Littlefield to Calvin Littlefield. 
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Q. 7. State whether or not you are familiar with the signature of 
Milton S. Littlefield. 

A. lam. I saw him sign the original of this paper, Exhibit No. 
1, and the signature to it was in his handwriting. 

Q. 8. Did you sign it at that time as one of the attesting witnesses 
as of the attesting witnesses ? 

A. I must have signed it at that time, and I do not think I have 
seen it since. “ 

Q. 9. Do you know where the original of this paper (Ex. No. 1) 
now is? 

A. I have enquired of Gen’ Finley, in Florida, from time to time, 
who had the mortgage; this original instrument — in his hands for 

several years, and he said that he had misplaced it in some 

1407 way, but he believed that it was in some friend’s safe in Jack- 


son ville. 7 
Cross-examined by Mr. Drew, of counsel for defendants, de- 
poses and says: 


X 10. When did you last see the original paper? 

A. As already stated, at the time it was delivered ; I do not think 
I have seen it since. _ 

X 11. Have you carefully read this paper, marked Exhibit No.1? 

A. I have, before to-day. I merely glanced over it this morning 
to see whether it was the same paper which I had had in my pos- 
sion before. 

X 12. And you now say that this paper is an exact and literal 
copy of the original, which you say was signed in your presence in 
Jacksonville? 

A. I believe it to be an exact copy from the fact that. the original 
transaction is familiar to me. 

X 13. Have you any other means of knowing that this is an exact 
copy of the original paper other than the fact that you were familiar 

with the antecedent and cotemporary understanding that cul- 
1408 minated in this paper? 

, A. From recollection ; [I can only state that the bonds and 
stocks therein mentioned were at that time, and ever since have 
been, familiar to me. 

X 14. Is that the only answer you wish to make to that question ? 

A. I haven’t any object in view only from the real facts, and I 
have no further recollection. 

X 15. Have you ever had this paper, Ex. No. 1,in your hands be- 
fore this morning ? 

A. I have, as already stated. 

X16. When and where did you have it in your possession prior 
to this morning ? 

A. In going down to Florida from year to year, some years ago, 
Calvin Littlefield handed me this copy, stating at the time that Gen. 
Finley had the original; for me to see Gen. Finley and confer with 
him in what way it might be best to enforce this claim, which I did 
from time to time, and this copy, I believe, had been in my posses- 
sion for several years, and I read it more than once. 


1409 X 17. When asked on your direct examination if you 
signed the original of that paper as an attesting witness, you 
answered you must have doneso. What did you mean by “must?” 
A. From the fact of seeing my name to this copy and being pres- 
ent at the time when the. transaction had taken place. I therefore 
said I must have signed it, from the fact that I believe I did, and if 
the original had been here I would not have used the wore “ must,” 
as my signature would have been sufficient. 

X 18. You are and have been, have you not, an owner and holder 
of the shares of stock of the Jacksonville, Pensacola and Mobile 
Railroad Company ? 

A. I was an owner of ten shares, and have been once a trustee of 
many shares. 

X 19. You were at one time a director of the corporation, were 
you not? 

A. I was. 

X 20. Were you a director in 1871, at the time this so ins paper 
was executed ? 

A. I do not remember. 

X 21. What year were you director ? 
1410 A. I could not say what year it was. I was a director for 
a short time in 1871 or 1872, but not since. 

X 22. You have for quite a number of years been connected with 
Calvin and Gen. Littlefield in promoting their interests in respect to 
the various obligations that have taken place in which the interests 
of this company were involved, have you not? 


This question is objected to by petitioner’s counsel, upon the 
ground that it is not a cross-examination of the witness upon the 
matters about which he testified on his direct ex’n, and his answers, 
if evidence at all, must be taken as the evidence offered on the part 
of the adverse parties. 


A. I have, to the extent as a creditor in large amounts due me by 
both companies, inasmuch as the equity of redemption had been 
assigned by M.S. Littlefield as to the 103 or 110 Georgia bonds, 
where a considerable amount was expected to be recovered wherein 

I feel interested. 
1411 X 23. Have you never received any sum or sums of money 
from the railroad company or its financial agents to liquidate 
your supposed claims upon the Florida Central Railroad Company, 
or the Jacksonville, Pensacola and Mobile Railroad Coney: ? 


(Same objection as before by counsel for petitioner.) 


A. I never have. 

X 24. Have you ever received any sums of money from S. W. 
Hopkins & Co., agents of the J., P. & M. Company? 

A. I never have. | 

X 25. Have you ever received any: — of money from or through 
the agencies of 8S. W. Hopkins & Co. 


(Same objection as before.) 
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q A. I never have. | 
| X 26. Did you ever receive upwards of the sum of $100,000 from 
| Messrs. Baring & Brothers, bankers? 


(Same objections.) 


A. I have, and more at various times. 
X 27. Have you ever received upwards of the sum of $100,000 of | 
monies which were the proceeds of the $4,000,000 bonds of 
1412 the J.,P.& M.R. R. Co., which were sold by S. W. Hopkins 
& Co.? | | 
| _ A. I never did. 

X 28. Do you remember a suit commenced in the city of New 
York against yourself and Calvin Littlefield by S. W. Hopkins & ' 
Co., in which there were exhibits, namely, Exhibit F, to the. com- 
plaint in this suit, which show that you received from them or 
through drafts drawn by them to your favor or credits or deposits 
made to your credit with Baring Brothers of upwards of the sum of 
£1,900 sterling ? | 

A. I received from the Barings the sterling referred to; as to the 
suit referred to, I knew nothing about it, and I never held Hopkins’ 


drafts. 
X 29. On what account was this sum from the Barings received ? 
f A. On account of the collection of property that I had sold to that J 


| amount or thereabouts. 
; X. 30. To whom did you sell the property ? 


(Same objection as before.) 


| A. To the J., P. & M. R. R. Co., of Florida, and I had taken their 
| drafts, with collatéerals.. Their drafts had never been drawn on 8. 
W. Hopkins & Co This sale had taken place before I 
1415 had anything to do with the company and the property, and 
the property had been sold and paid for before I had anything 
to do with this company. : 
X 31. Were 8S. W. Hopkins & Co. the financial agents of the J., 
P. & M. R. Rh. Co. at the time you received the drafts ? 7 
A. I believe they were. 


Counsel for petitioner now moves to strike out the answers to X 
| question No. 18, and repeats this motion as to the answers to each of 
| the cross-questions down to and including cross-question No. 31, upon 
| the ground that they are each incompetent, irrelevant, and refer to 
matters not legitimate cross-examination. 


AARON BARNETT. 


Subscribed and sworn to before me this 13th day of J une, A. D. 
1882. 3 
JOHN A. SHIELDS, 
JAMES M. BALL, 


~Commassioners. 


(Further examination adjourned to the 14th inst., at 10 o’clock 
a.m. 


} 
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1414 WEDNESDAY, June 14th, 1882. 
Present: Counsel as before and the commissioners. 


Mr. J. B. Stewart, one of the witnesses named in the commission, 
being too ill to be examined, the commission as far as executed is 
closed by the consent of counsel on both sides, the same to be duly 

forwarded as required by said commission. 
1415 At the execution of a commission for the examination of 

witnesses, wherein Edward C. Anderson is complainant and 
The Trustees of the Internal Improvement Fund of Florida are de- 
fendants, on the petition of Calvin Littlefield pending in the circuit 
court of the United States for the fifth circuit and northern district 
of Florida, this paper-writing. was produced and sworn to by Jesse 
J. Finley and Aaron Barnett and Calvin Littlefield, and by them 
deposed unto at the time of their examination before us, and 
marked by us Exhibit No. 1, June 10th, 1882. 

| JAMES M. BALL, 
JOHN A. SHIELDS, 
Commissioners. 


This indenture, made the thirteenth day of July, one thousand 
eight hundred and seventy-one, between Milton S.: Littlefield, of the 
State of Florida, and Calvin Littlefield, of the State of New York: 
Whereas the said Milton S. Littlefield is justly indebted to the said 
Calvin Littlefield in the sum of fifty thousand dollars for monies 

advanced to and on account of the said Milton S. Littlefield ; 
1416 and whereas M. D. Papy has in his possession as a special 

deposit 110 first-mortgage bonds of the Ponsacil and Georgia 
Railroad Company and a certificate for 4,100 shares of stock in Cen- 
tral Railroad Company.of Florida, and sundry notes and drafts 
amounting to about $265,000, all of which are held by said Papy in 
trust until certain suits are dismissed; and whereas the said Milton 
S. Littlefield is the rightful owner of and entitled to the said bonds, 
stocks, notes, and drafts when the conditions and trusts upon which 
the same are deposited with said Papy are fulfilled; and whereas 
the said Milton 8S. Littlefield desires to secure the payment of his 
indebtedness as aforesaid to the said Calvin Littlefield: Now, there- 
fore, this indenture witnesseth that the said Milton S. Littlefield, in 
consideration of the premises, and of the sum of ten dollars to him 
in hand paid by the said Calvin Littlefield, the receipt of which is 
hereby acknowledged, has bargained, sold, assigned, and transferred 
and conveyed and set over unto the said Calvin Littlefield all the 

right, title, interest, and claims and demand of him, the said 
1417 Milton S. Littlefield, of, in, and to the said bonds, stock, and 

notes and drafts above mentioned, and in possession and con- 
trol of the said M. D. Papy; and the said Milton S Littlefield, in aid 
hereof, hereby fully authorizes and empowers the said Calvin Little- 
field to take all needful and proper steps to recover the —— of 
said bonds, stock, and notes and drafts, and to give all proper re- 
ceipts and releases therefor. Provided, nevertheless, and these 
presents are upon the express condition, that if the said Milton S. 
Littlefield shall well and truly pay, or cause to be paid, the amount 
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of his indebtedness to the said Calvin Littlefield, as aforesaid, on or 


before the first day of January, A. D. 1872, then these presents to be 
void; else to remain in full force and virtue. 


(S’g’d) M. 8S. LITTLEFIELD. 


In presence of—_ . 
AARON BARNETT. 
WM. B. KNIGJIT. 


1418 STATE OF NEW YORK, ai 
City and County of New York, f 

I, Charles Edgar Milles, a commissioner for the State of Florida, 
duly appointed, commissioned, and sworn, and dwelling in said city 
of New York, do hereby «rtify that I have this day carefully ex- 
amined and compared the foregoing copy of a certain instrument, 
with the original. instrument, of which the foregoing purports to be 
a copy, and, after such examination and comparison, I hereby fur- 
ther certify that the foregoing is a true and correct copy of the said 
original instrument and of the whole thereof, and of each and every 
part of same. — : 

In witness whereof, I have hereunto set my hand and affixed my 
official seal, this 18th day of December, A. D. 1873. 

[SEAL. | CHARLES EDGAR MILLIS, 
Commissioner for Florida in New York, 
117 Broadway, N. Y. City. 


1419 At the execution of a commission for the examination of 
witnesses, wherein. Edward C. Anderson is complainant and 
The Trustees of the Internal Improvement Fund of Florida are de- 
fendants, on the partition of Calvin Littlefield, pending in the cir- 
cuit court of the United for the fifth circuit and northern district of 
Florida, this paper writing was produced and sworn to by Jesse J. 
Finley, and by him deposed to at the time of his examination be- 
fore —, and marked by us “ Exhibit No. 2, June 10th, 1882.” 
| JAMES M. BALL, - 
JCHN A. SHIELDS, 


Commissioners. 


Copy of Letter from J. J. Finley, Esq., to Colonel Littlefield, Belleville, 
Beek. 


JACKSONVILLE, Fia., Dec. 24, 1873. 

Dear Str: I have your letter of the 18th inst., covering the power 

of attorney to me, and also your agreement with General Littlefield 
of July 15, 1871. 

As General Littlefield had not yet been examined before 

1420 the master in chancery in the matter of the creditors’ bill, 

about which I wrote you in my last, the agreement above 

mentioned reached me in time to enable him to answer more fully 

and satisfactorily as to the ownership of the stocks and bonds men- 

tioned in said agreement. He will answer that these securities be- 

long to you, and not to him. I am of the opinion that you are the 
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bona fide owner of these securities under and by virtue of said agree- 
ment, and that any decree made in the case of Miller vs. M. S. Lit- 
tlefield is not binding on you, for the reason that you were not, and 
are not, a party to said suit. For the present, therefor-, [ do not see 
that it is necessary to take any step or incur the expense of any in- 
dependent proceeding in the matter. As things progress, however, 
if it should become important for the protection of your interests to 
institute proceedings, it can be done. 
I will endeavor to ascertain whether the lots in Riverside can be 
leased or sold, and let you know. 
I will transfer your interest in the mortgage to Mr. Green 
1421 as directed and as authorized by the power of attorney. Shall 
I look for you by the last of January? _ 
I am very truly yours, 


(S’d) J. J. FINLEY. 


This indenture witnesseth that whereas Milton S. Littlefield, of 
Florida, did, on the thirteenth day of July, 1871, convey, by mort- 
gage, to Calvin Littlefield, of New York, certain stocks, bonds, and 
drafts, conditional upon the payment of fifty thousand dollars; and 

Whereas the said fifty thousand dollars, or any part thereof, has 
not been paid, and that the expense of a foreclosure mey be avoided, 
this convevance is hereby i. 5 

Now, therefore, for and in consideration of the premises, and for 
the sum of one dollar to me in hand paid, the receipt whereof is 
hereby acknowledged, I have bargained, sold, assigned, transferred, 
and conveyed, and by these presents I do bargain, sell, assign, trans- 

fer, and convey to Calvin Littlefield, of New York, all my 
1422 right, title, and interest in and too one hundred and ten Ist- 

mortgage bonds of the Pensacola and Georgia and Tallahas- 
see Railroad Companies, and four thousand four hundred and ten 
shares of the stock of the Florida Central Railroad Company, now 
held by Mr. M. D. Papy as a special deposit, hereby fully authoriz- 
ing the said Calvin Littlefield to reduce the same to possession in 
my name or otherwise. 

Given under my hand and seal, this eleventh day of January, 


1872, at Tallahassee, Fla. : 
MILTON §S. LITTLEFIELD. [seat] 


At the execution of a commission for the examination of witnesses, 


wherein Edward C. Anderson is pen eer and the Trustees of 


the Internal Improvement Fund of Florida are defendants, on the 
petition of Calvin Littlefield, pending in the United States circuit 
court for the fifth circuit and northern district of Florida, this paper 
writing was produced and sworn to by M.S. Littlefield, and by him 

deposed unto at the time of his examination before us, and 


1423. marked by us “ Exhibit No. 3.” 
JOHN A. SHIELDS, 


JAMES M. BALL, 
Commassioners. 
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1424 Circuit Court of the United States for the Fifth Circuit and 
Northern District of Florida. 


Epwarp C. ANDERSON 
V8. 
Tue TRUSTEES OF THE INTERNAL IMPROVEMENT FUND or FLORIDA, 
on the Petition of CaALvIn LITTLEFIELD. 


Unitep STATES OF AMERICA, 
Southern District of New York, 

We, John A. Shields and James M. Ball, the commissioners named 
in the foregoing commission, do hereby certify that on the several 
days as stated in the foregoing depositions, we were attended by Or- 
lando L. Stewart, Esq’r, on the part of the said Calvin Littlefield, and 
by Charles D. Willard and J. B. C. Drew, Esq’r, on the part of the 
defendants, and by the witnesses Jesse J. Finley, Calvin Littlefield, 
Milton S. Littlefield, and Aaron Barnett, on the days indicated in 
the foregoing depositions ; and the said witnesses, having been by 
us first duly and carefully cautioned and sworn to testify the truth, 

the whole truth, and nothing but the truth, gave their sev- 
1425 eral depositions, which were reduced to writing by a clerk 

appointed by us for that purpose, with the consent of the 
counsel for the respective ‘parties, in the presence of each witness, 
and from his statement, and, after carefully reading the same to the 
said witnesses, they severally subscribed the same in our presence, 
and said several depositions are hereun to annexed. 

And we do further certify that we are not of counsel or attorney 
for either of the parties in said depositions and caption named, nor 
in any way interested in the event of the cause name- in said com- 
mission. 

In testimony whereof, we have hereunto set our hands and seals 
this 15th day of June, A. D. 1882. 

JOHN A. SHIELDS, [sEat. 
JAMES M. BALL, SEAL. 


Commassioners. 


Le) 


1426 In the United States Circuit Court, Fifth Cireuit, Northern 
Division of Florida. 


Epwarpb C. ANDERSON, JR., et al, 
vs. 
THE JACKSONVILLE, PENSACOLA AND MoniLtE RAILROAD CoMPANy, 
et al. 


And now comes the petitioner, Calvin Littlefield, and by protesta- 
tion, not admitting all or any of the matters & things in the 
answer of the respondent, The Board of Trustees of the Internal 
Improvement Fund of Floriday, to be good and sufficient in law 
or true In fact to be replied unto, for replication thereunto saith 
that the matters and things in the said answer are not true in 
point of fact or good and sufficient in law to meet or avoid the 
matters and things in petitionee’s petition alleged and the relief 
therein prayed. | 
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And, further replying, the petitioner saith that the matters and 

things in said petition alleged are true in fact and good and suffi- 

cient in law to entitle the petitioner to all and singular the 

1427 relief in his said petition prayed, as it will ever maintain 
and make good before this honorable court. 

Wherefore it prays. for the decree and relief as in its said bill 


it hath prayed. 
CROCKRELL & WALKER, 
Solicitors for Petitioner. 


[Endorsed :] In U.S. circuit court, 5th circuit, Florida. Edward 
C. Anderson e¢ al. vs. The Jacksonville, Pensacola, & Mobile R. R. 
Co. et al. General replication to answer [of] Trustees of Internal 
Improvement Fund of Florida. Filed May 26th, 1882. Philip 
Walter, clerk. Cockrell & Walker, soliciters. : 


1428 In the United States Circuit Court, Fifth Circuit, Northern 
District of Florida. 


Epwarpb C. ANDERSON, JR., e¢ al. 


vs. 
THE JACKSONVILLE, PENSACOLA AND MoBILE RAILROAD COMPANY, 
et al. 


And now comes the petitioner, Calvin Littlefield, and by protesta- 
tion, not admitting all or any of the matters and things in the 
answer of the respondent, Edward J. Reed, to be good and sufficient 
in law or true in fact to be replied unto, for replication thereunto 
saith that the matters and things in the said answer are not true 
in point of fact or good and sufficient in law to meet or avoid the 
matters and things in petitioner’s petition alleged and the relief 
therein prayed. | 

And, further replying, the petitioner saith that the matters and 
things in said petition alleged are true in fact and are good and 
sufficient in law to entitle the petitioner to all and singular the 

relief in his said petition prayed, as it will ever maintain 
1429 and make good before this honorable court. 
Wherefore it prays for the decree and relief as in its said 


bill it hath prayed. 
COCKRELL & WALKER, 
Solicitors for Petitioner. 


1430 Jacearg :] In U. S. circuit court, Sth circuit, Florida. 

- Edward C. Anderson et al. vs. The Jacksonville, Pensacola, 
& Mobile R. R. Co. e al. General replication to answer tof] Ed- 
ward J. Reed. Filed May 26th, 1882. Philip Walter, clerk. 


1431 Know all men by these presents that I, Joseph B. Stewart, 

of the city, county, and State of New York, for and in con- 
sideration of the sum of one dollar to me in hand paid by Sir 
Edward J. Reed, of London, England, the receipt whereof is hereby. 
acknowledged, have bargained, sold, assigned, transferred, and set 
over, and by these presents do hereby bargain, sell, assign, transfer, 
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and set over unto the said Sir Edward J. Reed all my right, title, 
and interest in and into one hundred and three thousand ($103,000) 
[dollars] of Pensacola and Georgia Railroad bonds, being the same 
now held by Aristides Doggett, as trustee, by virtue of appointment 
by the circuit court of the United States for the northern district of 
Florida, in or about the ninth of May, 1877; and I do hereby au- 
thorize the said Reed to demand, receive, and take possession of said 
bonds, so far as I have any right, title or interest therein, by virtue 
of any relation as solicitor of the Western Division of the Western 
North Carolina Railroad Company in the litigation pending in the 
said court, wherein said Doggett was appointed trustee; to 
1432 have and to hold the same to the said Reed and assigns for- 
ever. 
In witness whereof I have hereunto set my hand and seal this 


sixth day of December, 185i. 
JOS. B. STEWART. 


Signed and sealed in presence of— 


GEO. C. LLOYD. 


STATE OF NEW YORK, on 
City and County of New York, f° 


On this sixth day of December, 1851, before me personally came 
and appeared Joseph B. Stewart, to me personally known and known 
to me to be the individual mentioned and described in and who ex- 
ecuted the foregoing assignment, and he acknowledged to me that 
he executed the same for the uses and purposes therein mentioned. 

[SEAL. ] GEO. C. LLOYD, 
Notary Public, N. Y. Ct., N. Y. 


[ Endorsed :] Dated 6 Dec., 1881. Joseph B. Stewart to Edward 
J. Reed, assignment. Filed June 20,1852. Philip Walter, clerk. 


1433 This memorandum witnesseth that in the agreement of 
settlement this day made between Joseph B. Stewart, attorney 
for Lawrence P. Bayne, Henry J. Rogers, trustees, whereby the 
amount of $75,000 of the bonds of the Florida Central Railroad 
Company agreed to be issued is set apart to be paid to said H. J. Rogers, 
as trustee for and an account of said L. P. Bayne, growing out of 
dealings and transactions by and between said L. P. Bayne & Co. on 
the one part and the Jacksonville, Pensacola and Mobile Railroad 
Company and Milton S. Littlefield on the other part, and in full 
discharge of all claims and demands of the said L. P. Bayne & Co. 
and H. J. Rogers, trustee, the basis of said settlement is as follows : 
First. All claims for a pro rata of commission agreed to be allowed 
between said Bayne, M. 8. Littlefield, and George W. Swepson, or 
any one else, are excluded from all recognition in this settlement, as 
such agreement was illegal and void and of no binding force what- 
soever, and is treated as if the same never had been executed [or] 
existed. . 
Second. The reservation of any money to be held or paid for or 
on account of C. L. Chase represented to be about the sum of $30,000, 
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is also excluded and denied all recognition because the same 
1434 was illegal and improper. For the reason above stated the 

amount of the judgment in New York in favor of L. P. Bayne 
or lL. P. Bayne & Co. is reduced to the amounts hereafter named 
and seitled, as follows: 


For money due to L. P. Bayne & Co., as per note dated 
April 11th, 1873, for $14,124.44, and interest and ac- 


count stated there is allowed .._-. ig aiumens oe A ies $20,088 07 
And for payment of this sum 20 bonds of $1,000 each 
BVO DHOWOG oie ke cee ok Gs cc ie $20,000 


For amount due to L. P. Bayne individually, and in full 
discharge of all demands on account of legal expenses 


there, as allowed, 55 bonds of $2,000 each -_____---_- $55,000 
Tneé 6, 75 WbGe. So as ee $75,000 


The above bonds are ail to be paid to the order of H. J. Rogers, 
trustee. : 
The above is adopted and accepted as a final settlement. 
J. B. STEWART, | 
| Attorney for L. P. Bayne. 
L. P. BAYNE & Co. ann 
H. J. ROGERS, .Trustee-. 
| S. B. STEPHENS, 
Attorney for the Jacksonville, Pensacola and Mobile - 
Railroad Company and Milton S. Littlefield and 
The Florida Central Railroad Company. 


1435 $14,124.44. JacksonviLte, Fia., Ap'l 11th, 1873. [Stamp.] 
Twelve months after date I promise [to] pay to the order of 
M.S. Littlefield fourteen thousand and one hundred & twenty-four 


74;¢; dollars, value received, with interest at 8 per ct. per annum. 
Due Ap’! 11-14, ’74. 


[Written across the face:] Protested for non-payment April 14th, 
1874. J. W. Swann, notary public, Duval Co., Florida. Paid- 


I, Philip Walter, clerk U.S. circuit court, northern district of 
Florida, do hereby certify that the foregoing is a true copy of its 
original, filed with the testimony of Milton 8S. Littlefield, taken be- 
fore Phil-p Walter, special master, and marked Ex. 2, which was 
withdrawn by an order of court made June 24th, 1882, in the case 
of E. C. Anderson ef al. vs. The Trustees I. I. Fund e al., on the pe- 
tition of Calvin Littlefield, copies to be furnished at the cost of the 
petitioner Littlefield. 

Witness my hand and official seal, at the city of Jacksonville, in 
the circuit and district aforesaid, this 27th day of June, 1882, & of 
our Independence the 106 year. . 

[SEAL. ] , Clerk. 


1436 [Endorsed:] M. S. Littlefield, Jacksonville, pay Loaners’ 
Bank, New York, or order. L. P. Bayne & Co. pay W. 38. 


a 
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Coan, cash., or order, for account of the Loaners’ Bank. Ex. 2. 29. 
Agreement No. 6. Dec. 18th, 1876. Joseph B. Stewart, att’y, and 
S. B. Stephens, att’y. In settlement of the ac. of L»P. Bayne & Co. 
with the J., P. & M. R. R. Co. and M.S. Littlefield. Filed June 20, 
1882. Philip Walter, clerk. | 


1437 This agreement made the twenty-third day of December, 

eighteen hundred and eighty-one, between Edward M. L’Engle, 
of Jacksonville, in the State of Florida, parties of the first part, and 
Sir Edward James Reed, of London, party of the second part— 

Witnesseth that, in consideration of the sum of ten dollars, the 
party of the first part doth hereby sell, transfer, and assign to the 
party of the second and his assigns, all the capital stock in the Flor- 
ida Central Railroad Company owned and claimed by the party of 
the first part, and all the certificates representing and _ stock, the 
amount, whereof is estimated to be four thousand six hundred 
and forty shares, and all the estate, right, title, and interest which 
the party of the first part has in and to one hundred and three 
thousand dollars, par value of bonds of the Pensacola and Georgia 
Railroad Company and the Tallahassee Railroad Company, corpo- 
rations created by the laws of the State of Florida, which are claimed 

by Robert J. Washington in his suit in the United States 
1438 circuit court for the northern district of Florida, at Jackson- 

ville, in said State, against the Jacksonville, Pensacola and 
Mobile Railroad Company and others. And the party of the first part, 
for the consideration aforesaid, doth hereby transfer and assign to 
the party of the second part, and to his assigns, all rights of action 
and defence respecting the stock and bonds herein mentioned, and 
hereby give to him and them full power and authority to prosecute 
and defend all suits respecting the same, but at the cost and charges 
of the party of second part and his assigns; he and they in that 
‘ase paying all costs which may now be due for which the party of 
the first part may be liable. . 

And the party of the first part doth hereby assign and transfer to 
the party of the second part all the right, title, and interest in or to 
the said property or any portion of it which he acquired from the 
Western Division of the Western North Carolina Railroad Company 
and from W. W. Rollins and C. M. MeLond, receivers of the said 

company, and its agents, by their indenture made with the 
1439 party of the party of the first part hereto, on the twenty-first 

day of November, A. D. eighteen hundred and eighty-one, 
and doth transfer and assign to the party of the second part hereto, 
and to his assigns, all right of action and defence arising under said 
indenture, but the same shail be invoked and enforced only at the 
expense of the party of the second part hereto and his assigns. And 
— every case and under all circumstances the party of the second 
part and his assigns shall exonerateand hold harmless the party of the 
first part hereto against all actions and causes of actions which may 
arise or be brought against him because or through the means of 
this indenture. 

It is further understood and expressly agreed that the said four 
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thousand six hundred and forty shares of the capital stock of the 
Florida Central Railroad Company have couuleal the dividend of 
bonds issued in eighteen hundred and seventy-seven, to which they 
are entitled, and that the grantee or his assigns shall be entitled to 
any participation in said issue of bonds by reason of this transfer of 
interest in the stock. 
1440 The party of the first part doth further agreed that he will, 
at all times, execute and deliver, or cause to be delivered, any 
further assignment or other conveyance to the party of the second 
, part, at the cost of the latter, and, when requested by the latter, in 
order the more effectually, if possible, to perfect the title to the said 
property in the party of the second part. : | 


. In witness whereof, the parties of the first and second parts have 
hereunto set their hands and seals the day and year first above 
written. 


Jacksonville, Florida. ; 
E. M. L’ENGLE: [skEAt. 
E. J. REED. eae 

In presence of— | 

W. J. L-ENGLE. 

T. W. ROBY. 


“B.” Filed June 20, 1882. Philip Walter, clerk. 


[Endorsed :] Dated Dec., 1881. Joseph B. Stewart to Edward J. 
Reed. Assignment. [Erased with pencil. : 
r [Endorsed :] Filed June 20, 1882. Philip Walter, clerk. 


1441 This agreement of bargain and sale witnesseth: That for and 
in consideration of one dollar, to me in hand paid, the receipt 
whereof is hereby acknowledged, and in consideration of divers sums 
of money heretofore received by me from Sir Edward J. Reed, of 
London, England, I hereby assign, sell, transfer, and deliver to said 
Reed all my right, title, interest, and estate in and to the 4,410 shares 
of the stock of the Florida Central Railroad Company, being the 
same stock described and set forth in the paper known as the Papy 
tract, executed on the 12th day of April, 1871, between Edward 
Houstoun, of Savannah, Georgia, late deceased, and S. W. Hopkins 
& Co., of the city of New York, to which said trust reference is now 
made, as printed copy whereof, with other papers relating thereto, 
numbered one (1) and two (2), in red ink, are herewith delivered as 
part of this agreement, it being the intention of this assignment to 
| transfer and deliver to said Reed, or his assigns, all the interest I 
have in any and all shares af the said Florida Central Railroad Com- 
pany, in addition to the 470 shares heretofore sold, transferred, and 
delivered to him. And I hereby bind myself. to give and 4 
1442 execute any other or further agreement or assignment, if it 4 
shall be necessary, for perfecting the title of said Reed in and 4 
to the stock aforesaid. 
In witness whereof I have hereunto set my hand and seal this 
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sixth day of December, in the year of our Lord one thousand eight 


hundred and eighty-one. : 
JOS. B. STEWART. = [srEat.] 


Signed, sealed, and delivered in the presence of— 
GEO. C. LLOYD. 


STATE OF New YorK,: 
City and County of New York, 
On this sixth day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-one, before me personally came and 
appeared Joseph B. Stewart, to me personally known, and known to 
me to be the same person mentioned and described in and who ac- 
knowledged to ine that he executed the same for the uses and _ pur- 


poses therein mentioned. 
[SEAL. ] GEO. C. LLOYD, 
Notary Public, New York Co. 


[Endorsed:] Dated 6th Dee’r, 1881. Joseph B. Stewart vs. Ed- 
ward J. Reed. Assignment. Filed June 20, 1882. Philip Walter, 
clerk. 


1445 Report of Sale. 


SS - 


In the Supreme Court. 
G. M. Ronerts vs. THe WESTERN DIVISION OF THE W. N.C. R. R. Co. 


NorRTH CAROLINA, Buncombe County: 

W. W. Rollins and C. M. McLoud, receivers in the cause of the 
assets and property of the defendent corporation, respectfully report 
that on the 21st day of November, 1881, in the city of New York, 
they sold, assigned, and transferred to Edward M. L’Engle, of Jack- 
sonville, Florida, in consideration of the sum of twenty-three thou- 
sand two hundred and fifty dollars cash, all the right, interest, and 
estate of the defendent corporation in and to all bonds, stocks, and 
other property of defendent corporation in the railroads in Florida, 
known as the Florida Central railroad, the Pensacola & Georgia rail- 
road, and the Jacksonville, Pensacola and Mobile railroad, and all 
the other railroad interests which defendant corporation had in the 
State of Florida. 7 

We further report that said sum was the highest and best 

1444 offer we could get for said property, after full and careful 

efforts to dispose of the same for the past eighteen months, 

and that all creditors standing in like relations to said property with 

ourselves have either sold at some price or are offering their inter- 
ests in the same at a lke figure. 

We therefore recommend that said sale be confirmed. 


Dec. 5th, 1881. 
W. W. ROLLINS. 
C. M. McLOUD. 
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State of North Carolina, Ninth Judicial District. At Chambers. 


Upon reading and filing the foregoing report of sale made by W. 
W. Rollins and C. M. McLoud, rece-vers, it is ordered, adjudged, and 
decreed that the said sale be in all things confirmed, and that said 
report and this order be spread upon the minutes of the court in the 
cause in which the said receivers were appointed. | 


} | J. C. L. GUDGES, Judge, &e. 
1445 In the Supreme Court, Bunserabe County. 


I, E. W. Herndon, clerk of the supreme court of Bunserabe county, 
do hereby certify that the foregoing is a true and complete copy of 
the report of sale made by W. W. Rollins and C. M. McLoud, re- 
ceivers, together with the order of confirmation attach- thereto, as 
appears from the original on file in my office. , 

Witness my hand and seal of office, at Asheville, N. C., this 20th 


day of Dec., A. D. 1881. 
[SEAL. ] _ E.W. HERNDON, CS. C, 
Per C. U. MALONE, D. C. 


[ Endorsed : E. M. Roberts vs. The Western Division of the W. N. 
C. R.R.Co. Report of sale. Certificatecopy. Filed June 20, 1882. 
Philip Walter, clerk. Dec. 20th, 1881. 


1446 Whereas Hilton S. Littlefield claims to be the owner of 
the 4,370 shares of stock of the Florida Central Railroad 
Company and the 103 bonds of the Pensacola and Georgia Railroad 
Company which was placed in the hands of Mariano D. Papy in 
trust by Edward Houstoun on the 12th day of April, A. D. 1871, 
for certain purposes therein mentioned ; and whereas the Western 
Division of the Western North Carolina Railroad Company claims 
the whole of said stock and bonds as being purchased by money de- 
rived from tiie sale or hypothecation of bonds and securities belong- 
ing to said company, which was unlawfuliy divested to such pur- 
poses; and whereas Thomas L. Clingman, of North Carolina, claims 
to hold judgment lien on said stock and beud- to the amount of 
about $37,000; and whereas Lawrence P. Bayne and Henry J. Rog- 
ers, as trustees, claim to hold a lien by compromise and mutual ad- 
justment on said stock and bonds to the amount of $150,000; and 
whereas the said stock and bonds are now involved in several pend- 
ing litigations, some of which claims the same stock and bonds to be 
the property of said Littlefield, and some of which claims the same 
as the exclusive property of said Western Division of the 
1447 Western Division of the Western North Carolina Railroad Com- 
pany; and whereas it is proposed to fix a basis upon which 
ull of said suits and pending litigations can be compromised and 
adjusted, and the said stock and bonds made useful and available 
to those who are lawfully interested therein, so far as the said Little- 
field, as the owner of the equity of redemption in and to said stock 
and bonds, are concerned, wherefore this compromise agreement is 
executed: | | | , 
Now, therefore, this agreément, made this 18th day of December, 
66—155 | 
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1876, witnesseth : That Samuel B. Stevens, Esq., counsel for and on 
the part of said Littlefield, agrees as foilows: 

Ist. That he will agree that the said 4,370 shares of stock of the 
Florida Central Railroad Company and the 103 bonds of the Pensa- 
cola & Georgia Railroad Company, now held by the executors of 
Edward Houstoun or ‘I’. Mayhew Cunningham, at Savannah, Geor- 
gia, shall be delivered to Joseph B. Steward, attorney-at-law, counsel 
for the said Western Divisions of the Western North Carolina R. R. 
Company, L. P. Bayne, H. J. Rogers, and T. L. Clingham, to be held 

for the purpose hereinafter mentioned. 
1448 2nd. ‘That a proper reorganization of the Florida Central 
Railroad Company shall be made by the election of a new 
board of directors. 

3rd. That upon the election of such new board of directors a mort- 
gage shall be put on the said railroad from Jacksonville to Lake City, 
securing bonds at the rate of ten bonds of $1,000 each to the mile, 
making a total of 590 bonds. 

4th. ‘That of the bonds so issued $200,000 thereof shall be set apart 
for the benefit of said railroad, to purchase new iron and re--quip the 
same, and shall remain and be the property of said company. 

5th. The remaining 390 of said bonds shall be used as follows: 


To the said Western N. C. R. R. Co... 2 2 -- ee eee $125,000 
“ L. P. Bayne or H. J. Rogers, trustee- --.----- Ripe eines 79,000 
«FOE Ea CON os sacs s oe ha eke 25,000 
© SF a a 50,000 
6D Bes I ioc ike wt cco nie. 50,000 

$325,000 


This subject co a deduction of 10 bonds, of the remaining 65 bonds 
should not meet the requirements to discharge other obligations and 
liens claimed against said bonds; but the whole of said 50 bonds to 

be held by said Stewart for the use of the Florida Central 
1449 Railroad Company, if the said Codington should not accept 

the same and surrender to said Stewart the stock of the Flor- 
ida Central railroad and the coupons of the Pensacola & Georgia 
R. R. bonds held by him. 

Sth. Upon the issuing and delivering to the said Stewart the said 
bonds, in the manner and for the purpose above stated, the said 
Stewart shall transfer and deliver the said Florida Central Railroad 
stock to such persons, in trust,as shall be appointed by S. B. Stevens, 
Esq., as counsel for said Littlefield ; and the said 103 Pensacola and 
Georgia Railroad bonds shall be applied to discharge certain other 
obligations and debts alleged against the same as lien prior to the 
right of said Littlefield. 

6th. Upon the delivery of said bonds, as hereinbefore mentioned, 
the said Littlefield shall be relieved and discharged from all further 
debts and demands against him personally on the part of the West- 
ern Division of the Western North Carolina Railroad Company, but 
it is not the purpose of this agreement to discharge said Swepson ; 
and-said Littlefield is also discharged from any & all further de- 


~~ 


mand on the part of L. P. Bayne, L. P. Bayne & Co., or H. J. 
1450 Rogers, trustees, and any and all further demands on the part 
of Thomas L. Clingman. But it is expressly understood, and 
a condition of the agreement, that the said Littlefield, by entering 
into the same, in no manner admits the validity of any of said debts 
or demands against him or his estate or interests, except for the pur- 
poses of this compromise settlement; but in the event the same should 
fail, he is in no manner committed or bound to pay the same, and re- 
serves his right to make all legal defence thereto. 
7th. And the said Joseph B. Stewart, on the part of the said West- 
ern Division of the Western North Carolina Railroad Company, 
Thomas L. Clingman, L. P. Bayne, and L. P. Bayne & Co. and H. 
J. Rogers, trustees, accepts the terms and conditions of the settle- 
ment above named, and binds himself on the part of his clients and 
constituents to execute the same according to the terms and condi- 
tions thereof. 
In witness whereof the said parties have signed their names and 
affixed their seals hereto on the day and year first above written. 
S. B. STEPHENS, 
Att'y for Milion S. Little 
JAS. B. STEWART, 
1451 Att’y-in- Fact for the Western Division of the Western North Car- 
olina R. R. Company, Lawrence P. Bayne; L. P. Bayne & 
Co., H. J. Rogers, Trustees; Thomas L. Clingman. 


I, Philip Walter, clerk U.S. circuit —, 5th circuit, northern district 
of Florida, do he reby certify that the foregoing i is a true copy of its 
original, filed with the testimony of Milton 8. “Littlefield, taken be- 
fore Philip Walter, special master, and marked Exhibit 1, which 
was withdrawn by an order of court made June 24th, 1882, in the 
case of E. C. Anderson e¢ al. vs. Trustees I. I. Fund e¢ al., on the pe- 
tition of Calvin Littlefield, copies thereof to be furnished at the cost 
of the petitioner, Littlefield. . 

Witness my hand and official seal, at the city of Jacksonville, in 
the. cireuit and district aforesaid, this 27th day of June, A. D. 1882, 
and of our Independence the 106th year. 


[SEAL. ] , Clerk. 


[ Endorsed :] 26. Ex. 1. 26. Agreement No. 3. S. B. Stephens, 
att’y for M.S. L., and Joseph B. Stewart, att’y for W. D. W. N.C. R. 
R., Bayne & Rogers. Dee. 18, 1876. Cla’ms ag’t F.C. R.R. Filed 
June 90, 1882. Philip Walter, clerk. 


1452 Whereas the Western Division of the Western North Carolina 

railroad is sued and impleaded as a party defendent in the su- 
preme court for the county of Chatham, State of Georgia, by Edward 
Houstoun, and in the circuit court of the United States for the north- 
ern district of Florida, at the suit of E. C. Anderson ef al., and in 
the same court, at the suit of Robert J. Washington, and to which 
several suits defense has been and is being interposed by Joseph B. 
Stewart, attorney-at-law, No. 530 Broadway, New York ; and whereas 
the said several suits and the defense thereof, as well as the subject- 
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matter involved, is of great importance to the interests. of this com- 
pany; and, in view of the perishable character of the interests 1n- 
volved, it is deemed best to compromise and adjust the same should 
an opportunity be secured by the said Stewart, and for which pur- 
pose this power of attorney is executed by the said company : 

Now, therefore, be it know- to whom it may concern by these: pres- 
ents the Western Division of the Western North Carolina Railroad 
Company hath constituted and appointed the said Joseph B. Stewart 

our said attorney of record in said suits, to be, and he here- 
1453 by is, made and constituted our attorney-in-fact, with full and 

ample power to settle, compromise; and adjust said suits, or 
any of them, upon the best and upon such terms as to him, our said 
attorney, may appear to be most to our advantage and interest, he 
having full power and authority to act in the premises, and his 
judgment to offer and except such terms and conditions and such 
amount or amounts of stock or bonds or the value thereof in money 
or in negotiable paper properly secured as to him, our said attorney, 
may seem meet and proper, excepting always that our said attorney- 
in-fact shall not bind or obligate this company to pay or agree to 
pay any sum or amount of money, he, our said attorney, being au- 
thorized to give all proper receipts, discharge-, and acquit-ances there- 
for, hereby ratifying all and singular the act or acts of our said 
attorney-in-fact, and giving to the same the like foree and effect as 
if done by the officers of this company, were they present and acting 
under its corporate name and seal. ; 

In witness whereof the said Western Division of the Western 
North Carolina Railroad Company hath caused these presents to be 

executed by its proper officers and affixed its corporate seal 
1454 hereto this twenty-seventh day of November, 1876. 


[sEAL.] W. W. ROLLINS, Pres’t. 


I, Philip Walter, clerk U. S. e:reuit —, Sth court, northern 
district of Florida, do hereby certify that the foregoing is a true copy 
of the original filed with the testimony of Milton S. Littlefield, taken 
before Philip Walter,special master, and marked Exhibit “3,” which 
was withdrawn by an order of court made June 24th, 1882, in the 
case E. C. Anderson et a/. vs. Trustees I. 1. Fund et al., on the petition 
of Calvin Littlefield, copies thereof to be furnished at the cost of the 
petitioner, Littlefield. 

Witness my hand — official seal at the city of Jacksonville, in 
circuit & district aforesaid, this 27th day of June, 1882, and of our 
Independence the 106 year. 


[SEAL. | PHILIP WALTER, Clerk. 


1455 - [Endorsed:] Filed June 29, 1882. Philip Walter, clerk. 

Western Division of Western North Carolina R. R. to Jos. B. 
Stewart. Letter of attorney. Filed Feb’y 27,3877. R. B. Archa- 
bald, judge. Ex.5. Power of attorney. November 27,1876. West- 
ern Division W. N.C. R. R. io Joseph B. Stewart. 


1456 This agreement, made the twenty-first day of November, 
1881, between the Western Division of the Western North 
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Carolina Railroad Company and W. W. Rollins and C. M. McLond, 
of the State of North Carolina, receivérs of the Western Division 
North Carolina Railroad Company and agents of the said company, 
acting under authority of the board of aivadienn thereof, parties of 
the first part, and Edward M. L’Engle, of Jacksonville, in the State 
of Florida, party of the second part: Witnesseth that in considera- 
tion of the sum of twenty-three thousand two hundred and fifty 
dollars to the parties of the first part paid, the receipt of which is 
hereby acknowledged, the parties of the first part do hereby sell, 
transfer, and deliver to the party of the secund part ninety-three 
(93) bonds of the Florida Central Railroad Company of the par 
value of $1,000 eaeh, issued under date of January Ist, 1877, together 
with the coupons thereon and all other of said bonds and coupons 
which the parties of the first part or any of them are entitled to. 
| And the parties of the first part for the consideration afore- 
1457 said also sell, transfer, and assign to the party of the second 
part and his assigns all the capital stock in the Florida Cen- 
tral Railroad Company now or at any time heretofore owned or 
claimed by the parties of the first part or any of them, or to which 
any of them has been entitled, and all the certificates representing 
said stock, the amount whereof is estimated to be four thousand four 
hundred and ten shares. : 

And the parties of the first part for the consideration aforesaid 
likewise sell, transfer, and assign to the party of the second part and 
his assigns all the estate, title, right, hea interest which the parties 
of the first part or any of them now have or at any time have had 
in and to any and all bonds of the Pensacola and Georgia Railroad 
Company and of the Tallahassee Railroad eee corporations 
created by the laws of the State Florida, and all coupons thereof, 
especially in and to $103,000, at par value of said bonds which are 
mentioned in a deed of trust made in April, 1871, by one Edward 

Houstoun, and which are claimed by Robert J. Washington 
1458 in his suit in the United States circuit court for the northern 

district of Florida, at Jacksonville, in said State, against the 
Jacksonville, Pensacolla and Mobile Railroad Company and others. 
And the parties of the first part for the consideration aforesaid do 
hereby transfer and assign to the party of the second part and to 
his assigns all rights of action ane defence respecting the stock and 
bonds herein mentioned, and hereby give to them full power and 
authority to prosecute and defend all suits in the names of the par- 
ties of the first part, or any of them, or otherwise, but at the cost 
and expence of the party of the second part. 

And the parties of the first part do Jointly and severally under- 
take and agree to warrant and defend the legality, validity, and 
regularity of the sale and assignment hereby made, and at all times, 
at their own costs, to execute and deliver, or cause to be had made, 
passed, or executed and delivered to the party of the second part or 
his assigns, whenever requested so to do, all such other and further 

assurance, conveyances, resolutions, orders of court, or other 
1459 proceedings as may be required for the more fully conveying 
out of the purposes of this agreement. 
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In testimony whereof the parties of the first part have respectively 
executed this agreement by affixing the seal of said company « the 
signatures of said parties of the first part hereunto, the day and date 
first above written. | 

THE WESTERN DIVISION OF THE WESTERN 
NORTH CAROLINA RAILROAD COMPANY, 
By W. W. ROLLINS, President. 
C. M. McLOND, 
W. W. ROLLINS, 
Receivers of the W. D. W. N. C. R. R. Co. 
[seat.] C. M. MGLOND. 
. W. W. ROLLINS, 
Agents & Commissioners of the W..D. W. N. CR. Re. Co. 


[Endorsed :] Filed, June 20th, 1882. Philip Walter, clerk. 


1460 Received of Geo. W. Swepson the sum of thirty-five thou- 

sand dollars, which, with $14,000, fourteen thousand dollars, 
paid me in New York in February last, and the sum of $6,000, six 
thousand dollars, paid me in Savannah in March last, and the sum 
of $1,000.00, one thousand dollars, received of Mr. Fleming (trustee), 
of Jacksonville, in return of bonds, and the sum of $2,000, two 
thousand dollars, from the Florida R. R. Company for the engine, 
Columbia, which last sum of $2,000, two thousand dollars, Mr. 
Swepson is to account for to the Florida Central railroad, makes the 
sum of $58,000.00, fiftv-eight thousand dollars, on account of the 
hundred & ten thousand dollars of the first-mortgage bonds of the 
Pensacola and Georgia Railroad Company, and on account of 
$50,000.00, fifty thousand dollars, commissions for purchasing bonds, 
stock, and also his four drafts, as follows : 

Draft, at six months from the date of this receipt, for $26,520.00; 
draft, at nine months, for $27,030.00, twenty-seven thousand and 
thirty dollars; draft for $27,540.00, twenty-seven — thirty dollars ; 
draft for $27,540.00, twenty-seven thousand five hundred and forty 

dollars, payable at twelve month-; and draft for $28,050.00, 
1461 twenty-eight thousand fifty dollars, payable in fifteen months, 

Which said sum of $58,000.00, fifty-eight thousand dollars, & 
said drafts are in full payment for the one hundred and ten thou- 
sand dollars of bonds and of fifty thousand dollars of commissions. 
The bonds are to continue in the possession of FE. Houstoun as se- 
curity for the payments of the above drafts, and the sum of ten 
thousand dollars of the stock, at par, of the Florida Central r’road 
is hereby relinquished, as also the fifty thousand dollars at par of 
the stock in the Tallahassee R. R. Company, which, by a former 
memorandum of agreement, was to be conveyed to the said E. Hous- 
toun. The real estate, water lots, &c., which were paid for by E. 
Houstoun, & titles made to him are to continue to be held by him 
as security for the return of his money, with proper compensation 
for the use of the same, which compensation is to be satisfactory to 
him, which, when made, the lots water lots, right of way, &e., are to 
be conveyed to the Florida Central R. R. Company. This settle- 
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ment is in full of all the understanding & memorandums of agree- 


ment, ete. : 
E. HOUSTOUN. 


1462 The above agreement respecting a thorough rate, &c., here- 
tofore made as to the Florida Central r’road, is binding. 


G. W. SWEPSON. 


It is, however, understood that the agreement that be through 
rates, or other arrangements affecting the stock of the Florida Cen- 
tral R. R., shall be made without the consent of the said E. Hous- - 
toun, unless Geo. W. Swepson buys his. stock at par, is not relin- 
quishing, but is in full force and effect. 


: 2 E. HOUSTOUN. 


$6.000.00. SAVANNAH, March 15th, 1869. [Stamp.] 

Order of James H. Rion, att’y of James P. Adams, & for Andrew 
Crawford & John P. Adams, trustees, six thousand dollars, value 
received, and charge the same to account of— 


GEO. W. SWEPSON. 
To Messrs. Soutter & Co., 53 Williams St., New York. 


1463 [Endorsed:] Pay to Jay Cook & Co., or order. Jas. H. 
| ee ion, att’y of James P. Adams, & for Andrew Crawford, 
John P. Adams, trustees. Jay Cook & Co. $6,000.00. Swepson. 


2 1464 New York, Feb’y 5th, 1869. 


Messrs. Soutter & Co., bankers: 

Pay to the order of Col. E. Houstoun fourteen thousand dollars, in 
part payment for one hundred & ten Pensacola & Ga. Railroad bonds 
of the first mortgage, each of one thousand dollars. 


a 


$14,000.00. 
| GEO. W. SWEPSON. 
~ [On the side :] Sautter & Co., 53 William street. 
No. 30. New YorK, Aug. 3d, 1869. 


National Trust Company of the city of New York, No. 336 Broad- 
way, cor. Worth St. : 
Pay, in current funds, to the order of V. M. Rice, thirty-five thou- 
sand dollars. 


$35,000. M. S. LITTLEFIELD. 


[Endorsed :] E. Houstoun. $35,000. $14,000.00. V.M. Rice, for 
FE. Houstoun. E. Houstoun. 


[Endorsed—erased with pencil :] Receipts of E. Houstoun to Geo. 
W.Swepson, Aug. 4th, 1869. Date of receipt, August 3d, 1869. Re- 
ceived the within receipt in city of New York, 3 day of August, 
1869. M. S. Littlefield. One inclosure. E. Houstoun. Receipt. 
Class A, Div. B. Vol. 5. Enclosure paid by M. S. Littlefield. 
$200.00. J., P. & M. RK. R. | 
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1465 I, Philip Walter, clerk of the U.S. circuit court for the 5th — 
judicial circuit & northern district of Florida, do hereby cer- 
tify that the foregoing is a true copy of its original filed with the 
testimony of Milton S. Littlefield, taken before me, Philip Walter, 
special master, and marked Exhibit “4,” which was withdrawn by 
an order of court made June 24, 1882, in the case E. C. Anderson et 
al. vs. Trustees I. I. Fund et al., on the petition of Calvin L. Little- 
field, copies thereof to be furnished at the cost of the petitioner Lit- 
tlefield. | 
Witness my hand & official seal, at the city of Jacksonville, in the 
circuit and district aforesaid, this 27th day of June, 1882, and of our 
Independence the 106th year. 
[ SEAL. ] , Clerk. 


[Endorsed:] Ex. 4 388. Receipts, August 4, 1869. FE. Hous- 
toun to Geo. W. Swepson. On Pensacola ac., $58,000. Filed June 
20,1882. Philip Walter, clerk. 


1466 Summons for Relief. 
NortH Caro.ina, Buncombe County : 
In the Superior Court. 


G. M. Roperrs 
vs. 
The Western Div. W. N. C. Rarmroap CoMPANyY. 


The State of North Carolina to the sheriff of Madison county, Greet- 

ing: 3 

You are hereby commanded to summon the Western Division of 
the Western North Carolina Railroad Company, the defendents above 
named, if it be found within your county, to be and appear before 
the judge of our superior court, at a court to be held for the county 
of Buncombe, at the court-house in Asheville, on the 2nd Monday 
in August, 1880, and answer the complaint which will be deposited 
in the oftice of the clerk of the superior court of said county within 
the first three days of the term; and let the said defendent take 
notice that if it fail to answer the said complaint within the time 
prescribed by law the plaintiff will apply to the court for the relief 

demanded in the complaint. 

1467 Hereof fail not of this summons; make due return. 


Given under my hand and seal of saia court, this 31st day of 
March, 1880. | 
[SEAL. ] E. W. HERNDON, 
Clerk Superior Court of Buncomb- County. 


Upon the back of said summons is the following endorsement and 
bond: | 


‘G. M. RoBerts. 
v8. 
THE WeEsTERN NortH Carona R. R. Co., (Western Drv.) 


Summ’s for relief. 


Returnable to fall term, 1880, of the superior court of Buncumbe 
county. 

‘Ree’d April 1st, 1880. 

Served April 1st, 1880, by reading contents of the summons to 
W. W. Rollins, president of the Western Division of the Western 
North Carolina Railroad Company. 

A. G. FUND, 


. Sheriff Madison County. 
J. H. M., Pl’ff’s Atty. : 


(Bond.) | 


We acknowledge ourselves bound unto the Western Division of 
the Western North Carolina Railroad Company, the defend- 
1468 ent in this action, in the sum of two hundred dollars, to be 
void, however, if the plaintiffshall pay to the defendent all such 
costs as the defendent may receive of the plaintiff in this action. 
Witness our hands and seals, this 20th day of March, A. D. 1880. 
G. M. ROBERTS. —[seat. 
M. J. FAGG. SEAL. 


Nortu CARo.ina, Buncumbe County : 


In the Superior Court. 
G. M. Roperts 


VS. 
THe WESTERN Division oF THE WESTERN NorTH CAROLINA RalIt- 
ROAD COMPANY. 


The plaintiff alledges that the defendent was a corporation char- 
tered by an act of the General Assembly of North Carolina, entitled 
an act to amend the charter of the Western North Carolina Railroad 
Company, ratified the 19th day of August, 1868, and was duly or- 

ganized under said charter, and had its. principle place of 
1469 business and held its usual meetings in the town of Asheville, 
in said county of Buncumbe. . 


IT. 


That by the first section of an act of the General Assembly of said 
State, entitled “An act to repeal any and all acts creating, reorgan- 
izing, or continuing in existence the Western Division of the West- 
ern North Carolina Railroad Company,” it was enacted the said 
charter of the said defendent corporation was repealed and annulled. 


IIT. 


That the plaintiff is a creditor of the said defendent corporation, 
and at the spring term, 1876, of the superior court for Buncumbe 
— 67—1590 
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county, State aforesaid, he recovered judgment against. said_ratl- 
road company for the sum of four thousand and two hundred dol- 
lars & costs of action, no part of which sum -as been paid. 
IV. 
That, as plaintiff is informed and believes, the property and assets 
of said corporation consists mainly of certain interests owned 
1470 by it in two railroads companies in the State of Florida, which 
said interests are now involved in litigation which may not 
be determined for several years. ! 
V. 

That in order to provide for a speedy and proper adjustment and 
settlement of the affairs of the said annulled corporation, 1t 1s neces- 
sary to have appointed receivers or trustees of the same, to the end 
that they may be invested with rights, powers, and duties specified 
in the sixth section of chapter 26 of the Revised Code of North Car- 


olina. | 
H. A. GUDGER, 
Plaintiff’- Attorney. 


G. M. Roberts, being duly sworn, says: I have heard read the 
foregoing complaint and know the contents thereof. The same is 
true of my own knowledge, except as to matters stated therein on 
information & belief, and as to other matters I believe it to be true. 

G. M. ROBERTS. 


Sworn to and subscribed before me, this 5th April, 1880. 


Ek. W. HERNDON, Cler/, 
Per WM. R. WHITEM, 
D.C., Buncumbe County. 


1471 | Answer. 
NorTH CAROLINA, Buncumbe County: 
In Superior Court, to Fall Ter., 1880. 


G. M. Roperts 
vs. : 
Tut WESTERN DIVISION OF THE WESTERN Nortuo CAronuina Raltt- 
ROAD COMPANY. 


The defendent, The Western Division of Western North Carolina 
hk. R. Company, answering the complaint of the plaintiff herein, 
says: 


I. 


That the allegations of the first paragraph of the complaint are 
untrue, in so far as it is therein alleged that the defendent corpora- 
tion had its origin by virtue of said act of August 19, 1868, but it 
is true that the defendent corporation was duly organized and had 
its principal place of business and held its usual meetings at Ashe- 
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ville, and it still maintains said organization and has its principal 
place of business and holds its usual meetings at seid town of 

ville, and all this under and by virtue of its charter, as con- 
1472 tained in an act of the General Assembly of the said State of 

North Carolina, entitled “An act to incorporate the Western 
North Carolina Railroad Company,” ratified the 15th day of Feb’y, 
1855, and the various acts subsequently passed by said General As- 
sembly amendatory to said charter. 


IT. 


That it is true that the said General Assembly of the said State, 
by the act refer-ed to is the same paragraph of the complaint, under- 
took to repeal and annul the said charter of the said defendent cor- 
poration, and the defendent denies that the said act had the effect 
to repeal its said charter, or in any manner abridge, destroy, or annul 
its corporate rights or powers derived under and by virtue of said 
charter, the said act being unconstitutional in all its parts and pro- 
visions. 


ITT. 


The defendent admits that the plaintiff is a ereditor of ‘the de- 
fendent corporation for the amount alleged in 3rd paragraph of said 
complaint, and in manner and form as therein alledged. 


IV. 


1475 The defendent also admits the matters alledged in the fourth 
paragraph of the complaint in manner and form as therein 
alledged. 3 
V. 


The defendent, further answering the complaint, and in referance 
to the matters alleged in the 5th paragraph of the same, says that 
while it avers that its said charter has not been repealed and and 
cannot by any act of legislation be repealed or annulled; yet, never- 
theless, as the question as to the effect of said act, such repeal is still 
unsettled and is involved in difficulty and doubt it may not be de- 
termined in a court of last resort for several years to come, the de- 
fendent corporation submits to such action as the court may see 
proper to take, with reference to the appointment of a reeciver, or 
receivers, till such time as the validity of the said repealing act 
shall be properly and finally determined by judicial decision 


VI. 


The defendant, further answering, says that — present it has no 
assets or monies in hand, and that its only property consists in its 
franchise and the interest it has in the Florida railroad afore- 

1474 said, which depends entirely upon the result of the litigation 
now pending in reference to said interest. If said litigation 
results favorable its asset will then be more than one hundred thou- 
sand dollars, but if unfavorable, the only property left will be its 
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franchise and right of way as aforesaid. Wherefore the defendent 
demand- judgment. : 
Ist. The the said corporation charter has not been repealed. 
2nd. That — be hence dismissed with its costs of action. 
C. M. McLOUD, 
Att’y for Defendent. 


The foregoing answer is filed under and by virtue of the authority 
of the Western Division of the Western North Carolina Railroad 
Company, and its assent is hereby given by the signatures of W. 
W. Rollins, the president of the said company, and the affixing of 
the seal of said company. | 

[SEAL. ] W. W. ROLLINS, 
President West. Div. N. C. R. R. 


1475 Order Appointing Receivers. 
Nortru CArouina, Bunéumbe County : 
Superior Court, at Chambers, Ap’l 9, 1880. 


G. M. Roperts, P’ff, 
US. 
Tur WeEsTERN DIVISION OF WESTERN NORTH CAROLINA RAILROAD. 


Upon reading the complaint and answer in this action, and it ap- 
pearing to the court that the charter of the defendant corporation 
has been repealed, that its assets and property consist mainly in 
certain interests in two railroad companies in the State of Florida, 
and that said interest- are now in Ijtigation, that in order to provide for 
a speedy and proper adjustment and settlement of said defendent 
corporations’ affairs, It is necessary to appoint receivers to take charge 
of the same; and it appearing further that the plaintiff is a creditor 
of the said defendent corporation, it is now, on.motion of counsel, 
and decreed, that W. W. Rollins and C. M. McLoud be, and they 

are hereby, appointed receivers of the Western Division of 
1476 the Western North Carolina Railroad Company, to take 
charge of the estate and effects thereof, and to collect the debts 
and property due and belonging to the said corporation, with power 
to prosecute and defend, in the name of said corporation or in their 
own names as receivers, all such suits as may be necessary or proper 
for the purposes aforesaid, and to appoint agents under them, and 
to do also other acts which might be done by such corporation, if 
in being — that may be necessary for the final settlement of the 
defendents’ business of the corporation; the said receivers shall 
enter into bond in the sum of five thousand dollars, payable to the 
State of North Carolina for the benefit of all parties intended. | 
D. SHECK, 
Judge Presiding.” 


We consent that the above decree may be made. April 8th, 1880. 
J. H. MERRIMAN, 
3 PVtff- Attorney. 
C. M. McLOUD, 
Defendent’s Attorney. 
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1477 I ratify the consent of J. H. Merriman, as attorney, to the 


above and foregoing decree appointing W. W. Rollins and 


_C. M. MeLoud receivers of the Western Div. W. N. C. R. R. Co. 


‘April 10th, 1880. 
: G. M. ROBERTS, Plaintiff. 


_Know all men by these presents, that we, W. W. Rollins and C. 
M. McLoud, as princip-les, and , as surities, are held and 
firmly bound unto the State of North Carolina in the sum of five 
thousand dollars ($5,000), to the payment of which, well and truly 
to be made and done, and hereby bind ourselves our heirs, adminis- 
trators, exexecutors, jointly and severally, firmly by these presents. 

Given under — hands and seals this 12th day of April, 1880. 

Now, the condition of this obligation is such that whereas the 
above-bounden W. W. Rollins and C, M. McLoud, by an order of 

court mader on the 8th day of April, 1880, by the Honorable 
1478 David Schenck, judge, in an application before said judge 

pending, and in an action in the superior court of Buncombe 
county, in which G. M. Roberts is plaintiff and the Western Division 
of the North Carolina Railroad Company defendents, have been and 
were appointed receivers of the said railroad company, to take charge 
of the estate and effects thereof according to law: 

Now, if the said receivers shall well and truly perform and dis- 
charge all the duties by law required of them as such receivers, then 
this obligation to be void; vilernios to remain in full force and 
effect. : 


W. W. ROLLINS. SEAL. 
C. M. McLOUD. SEAL. 
R. W. PULLVAIN. [SEAL. 


In the Superior Court. 


NortH CARo.ina, Buncombe County: 


I, E. W. Herndon, clerk of the superior court for the county of 
Buncombe, and State of North Carolina, do hereby certify that the 
foregoing is a full, true, and perfect: transcript of the sum- 
1479 mons, complaint, answer, order appointing receivers, bond of 
receivers, and and all other papers on file in my office in the 
ease of G. M. Roberts against the Western Division of the Western 
North Carolina Railroad Company. 
Given under my hand and official seal at Asheville, this 16th day 
of Nov., 1881. 
[ SEAL. ] E. M. HERNDON, C. 8S. C, 
Per C. W. MELONE, 
D. C. Buncombe County. 


[Endorsed:] G. M. Roberts vs. The Western Div. of the W. N. C. 
R. R. Company. Transcript. Filed June 20th, 1882. Philip Wal- 
ter, clerk. | | 
1480 At a meeting of board of directors of the Western Division 


W.N.C.R.R., holden at Asheville, N. C., on the 26 day of 
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Feb’ry, 1880, there was present W. W. Rollins, D. Coleman, C. M. 
McLoud, J. E. Rankins, T. L. Clayton, and T. W. Patton. 

The board being called to order, Mr. J. E. Rankin offered the fol- 
lowing resolution, which, after full discussion, was unanimously 
adopted : | : 

Resolved, That W. W. Rollins & C. M. McLoud are authorized to 
sell, transfer, and assign all interests of this company in the suits in 
Florida, and all the property connected therewith, on such terms as 
they may think best, and to execute necessary papers in name of this 
company to complete this transfer of said property. 

On motion, board adjourned. 

The above is a true record. 

[SEAL. | THOMAS W. PATTON, 
Seer’'y & Treas. W. D. W. N.C. he. fh. 


[Endorsed :] Filed June 20, 1882. Philip Walter, clerk. 


1481] I. C. ANDERSON et al. 
3 vs. In Equity. 
J.,P. & M. R. R. Co. et al. 


On petition of Calvin Littlefield. 


Mitton S, LirrLerrELbD, a witness produced, sworn, and examined 
on behalf of the petitioner, saith as follows : | 

Q. Do you know the signature of S. B. Stephens and J. B. Stewart? 

A. lam familiar with the signatures of both those gentlemen. 

Q. Paper now shown witness, purporting to be signed by 8. B. 
Stephens, attorney for Milton 8. Littlefield, and J. B. Stewart, att’y- 
in-fact for the Western Division of the Western North Carolina Rail- 
road Company, Lawrence P. Bayne, L. P. Bayne & Co., H. J. Rodgers, 
trustee, and state whether the signatures of Stephens and Stewart to 
that paper are in their handwriting. 


(Objeeted to on the grounds stated to-the court this evening, both 
as to the time and manner of its introduction.) 


1482 A. They are. 
Q. Were you present at the time this paper was executed ? 

A. I was not. : 

Q. How long after its execution was it before your attention was 
called to the paper ? 

A. I couldn’t say exactly, but I think it was only a few days. 

Q. Look at that paper now shown you, purporting to be signed by 
J. B. Stewart, attorney for L. P. Bayne; L. P. Bayne & Co. & H. J. 
Rodgers, trustees, and by 8. B. Stephens, attorney for the Jacksonville, 
Pensacola and Mobile Railroad Company, and Milton S. Littlefield 
and the Florida Central Railroad Company, and state whether or 
not the signatures to that paper are in the handwriting of S. B. 
Stephens and J. B. Stewart, respectively. , 

A. They are. 
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Q. Look at the note attached to that paper, and tell us 
1483 whether or not that is the note referred to in the paper; and, 
if so, state whether you paid it-or took it up under that agree- 
ment. | | 
Objected to same as before. 


_A. It is the note referred to in the paper. It was taken up and 
returned to me by Jos. B. Stewart, and afterwards I showed the 
paper to Mr. Bayne and Mr. Rogers, and gave them a copy of the 
paper taken up and paid under that agreement. I mean the note 
was paid under that agreement. 

2. Are you acquainted with L. P. Bayne, Henry J. Rogers, and 
Thomas L. Clingman ? 

“A. Iam acquainted with each of those gentlemen. 

Q. Can you state from your knowledge whether they each re- 
ceived the bonds mentioned in these two (2) agreements for the pur- 
poses in those agreements mentioned ? 

A. Each of those gentlemen have admitted to me on several oc- 
casions that they have received the bonds provided for them in 

those two agreements, and that they have no further claims 
1484 against me individually or against the J., P. & M. Railroad 

Company, or against the property, bonds, and stock described 
in the so-called “ Pappy trust.” 

Q. State when this interview and admissions spoken of in your 
last answer were made to you; about when? 

A. At various times since about the middle of February, 1878, to 
about the month of January, 1882. I have seen those gentlemen 
frequently, and the subject-matter of the bonds of the Florida Cen- 
tral Railroad Company which they had received in the settlement 
has been the topic of conversation. 

Q. Do you know Edward M. L’Engle? 

A. I know Edward M. L’Engle. 

(Q. Was he ever the president of the Florida Central Railroad 
Company to your knowledge? 

A. He was. 

(. From what time to what time, as near as you can state? 

1485 A. I only know of my own knowledge that he was elected 
president of the Florida Central Railroad Company some time 

in the spring of 1877, and that he was president in 1878 and in 1879. 

Q. Do you know whether or not he signed the bonds as such 
president so delivered to Bayne and others under the two agreements 
you have referred to above, signed by Stewart & Stephens ? 


Objected to on the grounds as not being the best evidence. 


A. I did not see him sign the bonds. I have seen a great many 
of the bonds, and can swear from my knowledge of his signature 
that the bonds contained his signature as president of the Florida 
Central Railroad Company. I mean the bonds delivered under 
that agreement. 

Q. Do vou know whether or not any of those bonds were deliv- 
ered or received under these agreements by E. M. L’Engle? 
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A. I was ififormed by Jos. B. Steward that he delivered Mr. L’Engle 
thirty-seven of these bonds as provided for by the agreement signed 
by Mr. Stephens and Mr. Stewart above referred to. I have 
1486 seen in the possession of Jos. B. Stewart a receipt from Mr. 
L’ Engle acknowledging to have received thirty-seven bonds 
of the Florida Central Railroad Company of one thousand dollars 
‘ach as the attorney of Robert J. Washington, and Mr. L’Engle has 
admitted to me and in my presence to others that he had received 
the bonds. 
(Objected as being hearsay import, and as not the best evidence as 
to the balance.) 


(). Look at paper now shown you, and say whether the signature 
to that is in the handwriting of W. W. Rollins. State first whether 
you know the signature of W. W. Rollins and the seal of that rail- 
road company. 

A. I am familiar with. the signature of W. W. Rollins, and the sig- 
nature to this paper is in his handwriting. I am familiar with the 
seal of the company affixed to this instrument, as I was formerly 
president of the company, and this seal is the seal of the Western 
Division of the Western North Carolina Railroad Company. 

Q. Did you know whether that company or its officers received 
their bonds under those agreements ? | 

(Objected as being leading.) 

1487 A. W. W. Rollins, the president of the railroad company 
above referred to, acknowledged to me that he had received 
the bonds as provided in said agreements. 

Q. Do you know the signature of Edward Houston ? 

A. [am familiar with the handwriting and signature of Edward 
Houston. : 

Q. Look at this paper now shown you and state whether that is 
the signature of Edward Houston ? | 

(Objected to as leading.) 

A. This is the signature of Edward Houston. I saw him sign the 
paper. : 

Q. State whether you ever seen the checks and notes annexed to 
it in the paper before; if so, state what they are and when you saw 
them. 

A. I have seen these papers before. The first is a sight draft 
drawn by George W. Swepson upon Soutter & Company, 53 William 
street, N. York, for six thousand dollars. It was handed me by Mr. 

Swepson. The second is the check of George W. Swepson 
1458 upon Soutter & Company, bankers, New York, for for fourteen 

thousand dollars that was handed me also by Mr. Swepson. 
The third is my own check upon the National Trust Company of the 
city of New York, dated August 3rd, 1869, for thirty-five thousand 
dollars. 

Q. State whether or not.any portion of these checks or the money 
provided for their payment was paid or furnished by Calvin L. Lit- 
tlefield. 
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(Objected to as not being in rebuttal.) 


A. I borrowed of Galvin L. Littlefield seventeen thousand to make 
my check good for thirty-five thousand dollars. 

Q. And was that ever repaid to him? 

A. Not by me. 

Q. State whether or not that money constituted any portion of the 
fifty thousand dollars mentioned in Exhibit E annexed to the peti- 
tion. 


(Objected to by Mr. Henderson as not being in rebuttal.) 


A. It did. 
Q. State whether or not the stock embraced in certificate No. 80, 
mentioned in Exhibit A, annexed to the petition, is the same stock 
held by Calvin Littlefield as-collateral security for money 
i489 loaned you; and, if so, state whether that is the stock depos- 
ited by you with Porter, of the firm of Soutter & Co., under 


the agreement with Houston annexed to the petition as Exhibit A, 


(Objected to by Mr. Henderson, solicitor for claimant Reed, be- 
cause the question suggests to the witness mene the answer that 
is desired from him.) 


A. It is the same stock that Calvin Littlefield held as collateral 
security and which was deposited with T. H. Porter and required in 
the agreement between Edward Houston and myself, dated May 
13th, 1871; but it was not deposited by me; it was deposited by 
Salvin Littlefield, as the agreement was signed at Tallahassee, and 
Calvin Littlefield had the stock at that time in his possession, as 
above stated, in New York. 

Q. In the report of the testimony taken by A. Doggett, examiner, 
in the case of Edward C. Anderson et al. against The Trustees of the 
Internal Improvement Fund, reported in November, 1875, and filed 
December 6, 1875, and introduced by the res ondents in this mat- 
ter, you are reported as having testified touching the bonds now in 

controversy as follows: “J claim these bonds as my individ- 
1490 ual property, unless, ete.” Please explain what you meant by 

that statement in view of the fact.that you had previously 
assigned and transferred these bonds to Calvin Littlefield. 

A. That is plain language that cannot be much plainer expressed, 
and I can only explain that and what I have said under similar 
circumstances when I have been testifying in relation to the rail- 
road stocks and bonds by saying that the relation of Calvin Little- 
field and myself is, and has been for twenty-five years, such that I 
have presumed that when I have the means to ay back hiin the 
money that he had advanced to me and to the railroad interest that 
I had in Florida that he, notwithstanding that I had bona fide con- 
veyed to him, that he w ould let me redeem the property and take 
it back; hence, in that view of the case, I have lo ae upon it as 
my property. 
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Questioned by Mr. Henperson, solicitor for the claimant, 
REED: 
Q. When were these bonds of the Flerida Central Railroad Com- 
pany issued ? | 
A. About the month of June, 1877. 
1491] Q. To whom were the contracts between Stewart and 
Stephens delivered, and when? 

A. They were delivered to Samuel B. Stephens, and he delivered 
them to me. I can’t exactly say when, but some time between the 
18th December, 1876, to some time in June, 1877. : 

Q. Did you ever see the original of a general release from Thomas 
L. Clingman made abou’ the 15th day of January, 1877, and pur- 
porting to be acknowledged in Washington county, District of Co- 
lumbia, before Nicholas Calahan, a notary public? 

A. I don’t think I ever did. 

(). After the settlement and distribution of the bonds among the 
conflicting claimants, about which you have testified, did you go 
into possession of any property of the Florida Central railroad or 
other things testified above ? 

A. I never did. 

(). Did those bonds which you have testified about purport to be 
a lst or 2nd lien upon the Florida Central railroad? 

A. They purported to be a first lien, so expressed in the 
1492 bonds and the resolutions of the company authorising their 
issue. ) 

(). Who is now in possession of the Florida Central railroad ? 

A. Of my own knowledge, I do not know. I have been informed 
that the road was sold by decree of court and purchased by Sir Ed- 
ward Reed. | 

Q. Were you not also informed and, upon such information, did 
you not believe that Sir Edward J. Reed went into possession on or 
before the sale took effect ? | 

A. I really cannot tell. I learned that Sir Edward Reed, by 
“rumor,” had gone into possession of the Florida Central Railroad, 
but whether that was before the sale or not that I learned the fact 
I really cannot tell. 

Q. Who do you know to have been in possession as its president 
or other chief officer before Sir Edward J. Reed, and what is your 
best information and belief on the subject ? : 

A. Edward M. L’Engle; my best information and belief is that 
the purchase of Sir Edward Reed was about the same time of the 
judicial sale. I really have no positive knowledge about it. 


1493 Rebuttal. 


Questioned by Jonn T. WALKER, of counsel for petitioner : 


Q. Do you remember my being in New York city during the 
month of November or December, 1881, and having various inter- 
views with Calvin Littlefield and others touching the adjustment 
of the various claims against the Florida Central Railroad Company 
and the J., P. & M. Railroad Company, with a view of paying the 
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decree against the Florida Central, stopping the litigation, and reor- 
ganizing the railroad, and were you —— at any of those inter- 
views? 

(Objected to by Mr. Henderson as being leading.) 


A. I do remember of your being in New York about that 
time and having Interviews with Calvin Littlefield and other cap- 
italists of New York for the purposes indicated in your question, and 
I was present at a number of them. 

Q. Do you know whether or not the chief cause of the failure of 
those negotiations was due to the fact that Calvin Littlefield, peti- 
tioner in this matter, refused to surrender his title to the 103 bonds 
now in controversy ? 

Objected to as being leading, vague, and calculated to elicit 
1494 responses vague, uncertain, and deceptive. | 


A. I do; I was the messenger who carried the peaciiieis from 
Calvin Littlefield, and as such messenger received and delivered the 


‘ultimatums of each party; the chief cause of the failure was that 


Calvin Littlefield was the owner of the 103 bonds, and he would not 
accept any terms that did not recognize that fact. : 
Surrebuttal. 

By Joun A. HenpERsSON, Esqr. : 

Q. With whom were these negotiations conducted, and what was 
the prior lien referred to which was to be paid off? 

A. The names of the parties were Spencer Trask and some party 
that he represented that I did not see, George L. Nichols, Aaron 
Barnett, Calvin Littlefield, Mr. W.S. Williams, Mr. James D. Fisk, 
Henry R. Loeb, John T. Walker, and some friends of Calvin Little- 
field that I did not see. The lien referred to was what was known 
as the decree under the Schutte bill. | 

M.S. LITTLEFIELD. 


1495 E. M. L’ENGLE, a witness produced, sworn, and examined 
on behalf of the respondents, saith as follows : 


Q. Mr. L’Engle, look at these papers. 

A. I know what the papers are. _ 

Q. Will you please state whether or not at the time of the execu- 
tion of these papers, bonded and marked Ex. A & B, you owned or 
had the right to dispose of the property therein mentioned ? 

A. I owned legally and equitably some of the property, and as to 
the rest I owned it equitably, but the legal title was in Rob’t J. 
Washington, as shown in the paper itself. I never had parted with 
the ownership and control of said property from the time I acquired 
it. 

Q. Mr. L’Engle, was the property transferred to. you by Mr. Rol- 
lins and Mr. McClould, under agreement of November Ist, 1881, in- 
cluded in the assignment by yourself to Mr. Reed ? 

A. The papers on inspection will answer that question. 
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Q. Was your assignment to Sir Edward J. Reed accompanied by 
delivery of any part of the property conveyed; and, if so, 
what? 
1496 A. It was. A number of bonds of the Florida Central Rail- 
road Company were delivered and certain certificates of stocks 
were transferred to him on the books of the company ; as to the re- 
mainder of the property, whatever rights I had were transferred by 
the legal effect of the paper itself, so far as it was In my power to 
make a transfer; meaning by that that whatever rights I had were 
transferred by the paper, but I did not guarantee that I had any 
rights other than rights of aetion and defence. 

Q: What was the effect of this arrangement between yourself and 
Sir KE. J. Reed upon the management of the Florida Central rail- 
road ? 

A. It had no effect whatever upon the management of Florida 
Central railroad that I know of, and do not see why it should have 
had any effect upon its management. 

(). How many shares of stock did you transfer and deliver under 

that agreement ? 
1497 A. Referring tosaid paper marked “B,” I find that the number 
of shares of stock of the Florida Central Railroad Company 
sold, transferred, and assigned by me, or rather the claim to which 
was sold and assigned by me, is estimated at four thousand six hun- 
dred and forty shares. I delivered certificates for between two hun- 
dred and three hundred shares. I forgotten the exact number. — 

Q. Was the shares of the capital stock of that company included 
in the “ Papy trust” a part of the estimated number of shares men- 
tioned in your agreement with Sir Edward J. Reed ? 

A. There were, except, I think, forty shares; I am not sure of the 
forty shares, they being somewhat differently situated from the other 
shares mentioned in the “ Papy trust,” but those forty shares may 
also have been included. I have no certain recollection about them. 

Q. Was vour legal or equitable interest or claim of, in, and to the 
103 bonds of the Pensacola and Georgia Railroad Company men- 

tioned in the Papy trust depreciated, diminished, or extin- 
1498 guished by any participation of yourself in the distribution 

of the said 590 bonds; if so, by what acts, and who became 
the beneficiator therein ? 

(Objected to on the ground that it calls for a conclusion of law.) 


A. My claim and interest in and to the 103 thousand dollars of . 


P. & G. & Tallahassee Railroad bonds was in nowise effected by the 
issuing of the 590 bonds of the Florida Central Railroad Company, 
or by any participation therein, or by any other act of mine up to 
and until my sale and agreement with Sir Edward J. Reed. 

Q. Please state the terms and conditions upon which you received 
any portion of the 590 bonds which were referred to in the answer 
to the last questioa. 


(Objected to, Ist, because the paper introduc- in evidence, bearing 
date 18th Dee’r, 1876, which provides for the issue of the bonds re- 
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ferred to, is the best evidence; 2nd, because the question walle [ for} 
a legal opinion of the witness.) 


A. Previous to the issue of said bonds I had caused to be sold, 
under a decree in chancery, obtained in the United States 

1499 court at the suit of J. H. Miller against Miltion S. Littlefield, 
all the interest of said Littlefield in the stocks and bonds 
embraced in the “Papy trust.” I was the attorney of record for 
the plaintiff. Said property was bid in by Robert J. Washington, 
he having previously thereto executed a covenant that in case he 
become the purchaser of said property he would hold it for such 
uses as I might declare. Said covenant is copied into the paper here- 
tofore shown me, marked “A.” Thereupon I filed a bill at suit of 
Robert J. Washington to discover what interest Milton 8. Littlefield 
had in the property so purchased. L. P: Bayne, J. H. Rodger, Thomas 
L. Clingman, The Western Division of the Western North Carolina 
Railroad Company, and others were defendants to said suit. Mr. 
Joseph B. Stewart appeared, representing certain of the defendants, 
perhaps all of them. He proposed to me that. the parties contend- 
ing for the property mentioned in the bill should endeavor to find a 
method of coming together and rescuring, or endeavoring to rescue, 
the Florida Central Railroad Company from the threatened seizure 
of it by the State authorities. I recognized that it was useless to 
seek to enjoin the seizure through the State courts, and I was 

1500 willing that Mr. Stewart should seek to do so through the 
United States court at the suit of the Western North Carolina 
Railroad Company, as he proposed to do. His proposition was to 
issue a nuinber of bonds, and divide them amongst the claimants to 
the stock by an arbitrary division. This I refused to consent to, but 
did consent to the course. which was afterwards taken, that all the 
stockholders and claimants to the stock should participate in the 
division of the bonds. Where the stock interest was known and 
settled, as shown by the books of the company, the bond dividend 
was fixed by the amount of stock interest so shown. Where the 
dividend was upon stock interest, the ownership of which was not 
settled, the amount of bonds going to each claimant was fixed be- 
tween themselves. I refer, in this Tast portion of my answer, to the 
stock embraced in the Papy trust. I am explaining now the man- 
ner of issuing those bonds as understood by me. I was opposed to 
issuing the bonds, but found that it was the only practical mode of 
getting a suit instituted in the United States court to stop the seizure 
and sale of the Florida Central railroad by the State authorities: I 
knew that if the proposed suit in the United States court was 

1501 successful that the suits respecting the ownership of the stock 
could be subsequently prosecuted and determined, and I was 
willing that the suit which I had instituted should be in abeyance 
until the vital question of the validity of what was known as the 
Dutch bonds was determined. It was always my intention, if the 
Florida Central Railroad Company were relieved of the Dutch bonds, 
to prosecute to a conclusion the suit which I had instituted to de- 
termine the ownership of the stock in the Florida Central Railroad 
Company. I never parted with any interest or claim to stock in 


542 CALVIN LITTLEFIELD VS..WILLIAM D. BLOXHAM, &C., ET AL., 


said company by consenting to the issuing of said bonds or by par- 
ticipating in their distribution, nor did I by said acts part with any 
claim to the 103 thousand dollars of bonds of the P.& G. & T. R.R., 
to determine the ownership of which I had also instituted a suit in 
the United States circuit court in the name of Robert J. Washing- 
ton. So far from parting with any interest I had in said stock or 
bonds, it was well known by those who were participating in the 
transactions that I positively refused to do so and refused in 
1502 any wise to compromise the claim which, through Robert J. 
Washington, I asserted to said properties. But desiring to 
favor, as far as I could do so consistently with my own interests, 
General Milton S. Littlefield, I at his request made a verbal agree- 
ment with him that if within a stipulated time he paid me a stipu- 
lated sum of money I would transfer to him all of the interests 
which I claimed or represented in and to the properties about which 
I had instituted the suits above mentioned, and would turn over to 
him in addition thereto the bonds which I received of the 590 above 
mentioned ; the time within which I consented to do this thing 
elapsed, and many more months besides passed over, and I was not 
paid any money by Mr. Littlefield or any one else. Mr. Littlefield 
then came to me and said he had been unable to carry out that 
agreement, and asked me to give him another chance, which I con- 
sented to do, and told lim to name his own terms with respect to 
the sum of money to be paid me and the time in which he — un- 
dertake to pay it. He did so, naming a sum less than the 
1503 previous one and a time a few months ahead, to which I 
again assented, telling him on this occasion, as I had also 
done on the previous one, that this was a mere act of grace and 
kindly feeling. on my part toward him, but I refused, although re- 
quested so to do by him, to give any writing whatever upon which 
I could be annoved by litigation; another motive that I had and 
made known to him for giving this consent on both occasions was 
iny strong desire to be disconnected from all litigations concerning 
the railroad and from personal contact with those whom I was 
obliged to meet as then situated. Gen’l Littlefield never complied 
in any respect with this last consent of mine,and no one ever did so 
for him. Both of these consents were made before the decree of May 
dist, 1879. | 
(The counsellor for the petitioner moves, Ist, that the foregoing 
answer be excluded because it exeeeds the limits of the question, 
and is in effect a legal argument in support of the proposition in- 
volved in question, and because it is immaterial and incompetent; 
2nd, to exclude such portion of the testimony of the witness 
1504 contained in the said answer as in irrelevant or not respon- 
sive to the question.) 


Q. From when to when were you president of the F.C. R. R., and 
who sueceeded you, and when ? 

A. I was first elected president in 1875; I was president the last 
period from June, 77. I think it was June; it was in early part of 
77. I mean first half of the vear till the 23rd day of Dee’r, 1881, 
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on which day I resigned the presidency. Sir Edward J. Reed was 
elected to succeed me a president. 


Cross: 


Q. Did you, as president of the F.C. R. R. Co., sign the bonds 
the issue of which was provided for in the agreement of the 18th of 
December, 1876, he referred to? 

_ A. I do not know of any agreement of that date hereinbefore re- 
ferred to. I, as president of the Florida Central Railroad Company, 
signed 590 bonds of the Florida Central Railroad Company 
1505 under authority of resolutions passed by the board of direct- 
ors of the Florida Central Railroad Company instructing me 
to do so. 

Q. Look at the paper now handed to you purporting to be signed 
bv 8. B. Stephens, attorney for Milton S. Littlefield ; Jos. B. Stewart, 
attorney-in-fact for the Western Division of the Western North Caro- 
lina Railroad Company, Lawrence P. Bayne, L. P. Bayne & Co., H. 
J. Rogers, trustee, and Thomas L. Clingman, dated December 18th, 
1876, and state whether or no you received any of the bonds the 
issue of which and the disposition of which is therein provided for. 

A. I received bonds under the agreement and in the manner 
which I have testified to. I did not receive any bonds under the 
terms, conditions, and propositions mentioned in the paper concern- 
ing which I am interrogated ; said_paper was shown to me and I 
was requested to become a party to it, which I refused to do, and 
stated that the propositions in that paper were not true. 


1506 (Counsel for petitioner, Calvin Littlefield, objects to any 
statement of the witness not responsive to the question.) 


Q. Did you ever sign a receipt of which the paper now shown 
you is a copy? 

A. To the best of my recolloction this is a copy of a receipt signed 
by me, but the endorsement on it is no part of the receipt. 


Questioned by Mr. HeNpERson: 


Q. Did you, as president of the Florida Central Railroad Com- 
pany, sign any of the 590 bonds under the arrangements provided 
for in that agreement—meaning the agreement signed by Littlefield 
and Stewart? : | 

A. I signed bonds of the Florida Central Railroad Company as 
its president by virtue of and in pursuance of resolutions passed 
by the company, and not otherwise. I did not recognize the said 
agreement as of any authority whatever upon me as president or in 

a.iy other capacity. I refused anything to do with it. 
1507 Q. What was the circumstances under which you signed 
the receipt, a copy of which was exhibited here and marked 
¢é C 29 ? 

(Objected to, because it calls for evidence that is immaterial.) 

_ Question withdrawn. 
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Q. To what agreement to compromise and settlement of litigation 
about and claims upon the stock interest in the Florida Central 
Railroad Company by the W. D. of the W. N. C. R. R. Co. did this 
receipt refer to? 

A. It referred to the understanding which obtained between my- 
self and Mr. Stewart, the result of conversations and interviews, that 
the contests concerning the ownership of the stock in the Florida 
Central Railroad Company embraced in the “ Papy trust” should 
be suspended till result of a contest against the Dutch bonds 4 
should be reached, and that in order to institute and carry on such | 
contest in the United States court, and in order to put the railroad 
in working condition, bond- should be issued, and a division of some 


of them had among stockiiolders, as I have testified this fore- ‘|. 
noon. 3 
1508 QQ. What, if any, reference had the signing of these 590 


bonds or this Exhibit “C” upon your claim to 103 thousand- 
dollar bonds of P. & G. & Tallahassee Railroad Company ? 


(Objected to: Ist. Irrelevancy and incompetency. 2d. Because 
: the question calls for a legal conclusion.) 


A. None that I know of. 
Witness voluntarily testifies as follows: 


In the early part of the year 1879 Mr. Aaron Barnett, by himself, — 
. and his attorney, Mr. James Baker, of St. Louis, was negotiating with 
: ime for himself and Calvin Littlefield for the purchase of all my in- ; 


: terests in the stock of the Florida Central Railroad Company, in- 
cluding the interest which [ asserted in the Papy trust, and all the 
| interest which [ asserted to have in the 103 thousand P. & G. & Talla- 
hassee R. R. bonds. Mr. Calvin Littlefield was not here, and was 
not present at any of those interviews; but subsequently, in New 
York, I conversed with him about the negotiations referred to, and 


he did not dispute or deny, but admitted, that Mr. Barnett was act- 
ing in concert with. These gentlemen made an agreement with me 
for the purchase of the said property interests which they =f 


1509 failed to carry out. (When I say these gentlemen I mean 

Aaron Barnett and James Baker.) While these negotiations 
were In progress I asked Mr. Joseph B. Stewart to give me a writ- 
ing which would preclude any dispute arising hereafter: between us, 
stating to him that I expected to sell my said interests. He gave 
me the paper which I now produce and hand to the master. It is 
dated March 7, 1879, addressed to myself at Jacksonville, Florida, 
and signed Joseph B. Stewart. I produce this paper simply to cor- 
roberate what I have testified to respecting the now effect upon my 
claim to stock and bonds of my reception of bonds of the Florida 
Central Railroad Company of issue of 1877. 1 desire to show that 
Mr. Joseph b. Stewart did not assert to me any position on this sub- 
ject inconsistent with my own. 


EK. M. LLENGLE. 


Counsel for petitioner asks that it be noted that the foregoing 
statement—that is, all that follows the answer to the last question— 
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was the voluntary statement of the witness withoutany question being 
asked him; that it is one connected statement; so objections 
1510 could not be made to the several parts thereof, and counsel 
inoves that the same be excluded for the reason above given, 
and because the same is irrelevant. 

The rest of the counsel heretofore made for the petitioner Reed 
being withdrawn by leave of the master, the counsel adopts the last 
statement of the witness in order that cross-examination may be had 
if desired. ! 

Counsel for petitioner states in response to the above statement 
that what counsel for claimant Reed calls a withdrawal of “his rest” 

fas a proposition made in the midst of the witness’s statement, 
which was not acted upon, the witness being permitted to proceed 
against the objection of counsel, and only for the purpose of intro- 
ducing the letter from Joseph B. Stewart, which he filed with the 
master. | 


1511 | JACKSONVILLE, F'LA., March 7th, 1879. 
DEAR Sir: In order to facilitate you in the execution of 
your announced purpose of disposing of your interest in the Flor- 
ida Central railroad, and relieving yourself from the annoyances in- 
cident to the relations which you hold to that property and to the 
litigations concerning it, and concerning the stock in the company, 
and in order to make known my views touching your said purpose, I 
now say that while I would regret to have you retire during the 
continuance of the litigation, and would regret to have the company 
lose your efficient counsel and co-operation and support, I would not 
permit such regret to stand in the way of your carrying out your 
wishes, or of your promoting whatever you may conceive to be your 
interests. 
You have an undoubted right to exercise your own judgment 
in the premises, and to execute such assignment and transfer as you 
please of the interest which you hold or control or claim in 
1512 the capital stock of the Florida Central Railroad Company, 
and to make any declaration of trust concerning the shares 
of said capital stock which are claimed to have been bid off to Robert 
J. Washington at a judicial sale, and to be held by him as a trustee 
under an agreement with you: eee ve 
The relations which have existed between ourselves and other 
persons interested in the Florida Central Railroad Company require, 
however, that in making any such assignment, transfer, or decla- 
ration of trust you should, first, insist upon, and in the instruments 
of writing making such assignment, transfer, or declaration should 
insert, apt words to provide for those shares of stock, and the peers 
and opportunity transferred by you being used to ratify and con- 
firm and make good all and singular the corporate acts of the stock- 
holders and directors and other officers of the said company, or of 
those claiming to be such stockholders and directors and officers 
who have had the representation, management, or control of 
1513 the said railroad or company since March, 1877, and especially 
to ratify, confirm, and make good the five hundred and ninety 
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bonds of $1,000 each issued by the said stockholders, directors, and 
officers, and the deed of trust intended to secure the said bonds, and 
the disposition made of the said bonds, in so far as to protect the direct- 
ors and other officers of said company in the exercise of honest and 
bona fide efforts to dispose of said bonds according to the intention 
of the said directors and stockholders ;, and that you should, second, 
declare that said transfer, assignment, or declaration of trust. shall 
not be taken to preclude the Western Division of the Western North 
Carolina Railroad Company from asserting any right which it now 
has to hold and maintain the title and equity which it claims in 
said stock for the purposes of the pending litigations, and shall not 
be taken toimpair in any manner the standing in court — said North 
Carolina corporation as ie asserted owner of said stock in the 
manner and for the purposes stated in its pleadings in said litiga- 

tions. 
1514. ~~ Any further or more specific writings or power necessary to 

consum-ate the objects above mentioned will be signed by me 
whenever I may be requested by you or by your transferee, assignee, 
or appointee. 

Respectfully, your ob’d’t serv’t, 


JOS. B. STEWART. 
To KE. M. L’Engle, Esq., President F. C. R. R. Co. 


Endorsed: March 7,1879. Jos. B.Stewart. Memorandum. Filed 
June 20,1882. Phillip Walter, spec’l master. 


I, Phillip Walter, clerk of the U.S. circuit court for the 5th judi- 
cial cireuit and northern district of Florida, do hereby certify that 
the foregoing is a true and correct copy of its original, filed with the 
testimony of EK. M. L’Engle, taken before Phillip Walter, special 
master, as endorsed as described, marked “ Exhibit K,” which was 

withdrawn by order of court, made June 23rd, 1882, in the 
1515 case of KE. C. Anderson et al. vs. The Trustees of I. I. Fund et 

al.on the petition of Calvin Littlefield, copy thereof to be 
furnished to attach to said testimony (in place of the original) at the 
cost of— 

In witness whereof I have hereunto set my hand and seal at the 
city of Jacksonville, Fla., this 28th day of June, A. D. 1882, and of 
our Independence the 106th year. 


PHILIP WALTER, Clerk. 


1516 [Endorsed:] U.S. circuit court, 5th circuit and northern dist. 
of Florida. E. C. Anderson e¢ al. vs. The Trustees, The Fla. 
C. R.R., The J., P. & M. R.R. etal. In the matter of the petition of 
Milton 8. Littlefield. Testimony taken before Special Master Ph. 
Walter. Returned into court and filed the 22d day of June, 1882. 
Phillip Walter, clerk. 


1517 Received of Joseph B. Stewart, attorney-in-fact of the West- 
ern Division of the Western North Carolina Railroad Com- 
pany, coupon bonds, one year coupons being cut off of the Florida 
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Central Railroad Company, secured by trust deed to the Farmers’ 
Loan and Trust Company of New York to the amount, at par value, 
of thirty-seven thousand dollars ($37,000) paid me out of the $290,000 
of said bonds this day received by said Stewart for the Western Di- 
vision of the Western North Carolina Railroad Company, in pursu- 
ance of agreement for the compromise and settlement of litigations 
about and claims upon the stock interest in the Florida Central 
Railroad Company claimed by the Western Division of the Western 
North Carolina Railroad Company as its property. 
(Signed) ROBER T J. WASHINGTON, 
By E. M. L’ENGLE, Ms Ait?’y. 

- Dated Jacksonville, July 10, 1877. 


1518 STATE OF New YorK, \ ae 
City and County of New York, 


I, George C. Loyd, a notary public in and for the State of New 
Y ork, by letters patent under the great seal of the said State, duly 
commissioned and sworn, dwelling in the city and county of New 
York, do hereby certify that I have compared the foregoing copy re- 
ceipt signed Robert J. Washington, by E. M. L’Engle, his att’y, with 
a paper purporting to be the original of said receipt, and that the 
said copy is in all respects a true copy thereof. 

In witness whereof I have hereunto set my hand and effixed my 
official seal this seventh day of February, 1878. 

[SEAL. | GEO. C. LOYD, 
Notary Public New Yi ork Co. 


1519 I, Philip Walter, clerk of the U. S. circuit court for the 
oth judicial circuit and northern district of Florida, do hereby 

certify that the foregoing is a true copy of its original filed with the 
testimony of Milton 8. Littlefield, taken before Philip Walter, special 
master, and marked “ Ex. C,” which was withdrawn by an order of 
court made June 24th, 1882, j in the case of E. C. Anderson eé al., as 
trustees, I. I. Fund e¢ al., on the petition of Calvin Littlefield ; copies 
thereof to be furnished at the cost of the petitioner Littlefield. 

Witness my hand and official seal at the city of Jacksonville, in 
the circuit and district aforesaid, this 27th day of June, 1882, and 
our Independence the 106 year. _ 


[SEAL. ] | PHILIP WALTER, Clerk. 
1520 [ Endorsed :] 274 El. C., 274. Receipt No. 5. July 10th, 
1877. Rob’t J. Washington to J. B. Stewart. In settlement 
of claims upon Florida C. stock & litigation concerning same. Filed 
June 22d, 1882. Philip Walter, special master. 


1521 Circuit Court of the United States, 5th Circuit, Northern Dis- 
trict of Florida. In E quity. 


EpWARD C. ANDERSON, J r., et al., 
vs. 
THE JACKSONVILLE, PENSACOL A & MosBILeE R. R. Company et al. 


This cause coming on to be heard upon the petition of Calvin Little- 
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field, filed herein on the twenty-seventh day of February, A. D. 1882, 
claiming the bonds of the Pensacola & Georgia Railroad Company 
and the Tallahassee Railroad Company, filed with Aristides Doggett, 
the master in this cause, and commonly known as “the one hun- 
dred and three bonds,” and upon the petition of Robert J. Wash- 
ington, of whose rights and claims to said bonds Sir E-ward J. Reed 
claims to be assignee, and the claim to said bonds set up by said 
Reed, as assignee for said Washington and others, and the claims of 
the Trustees of the Internal Improvement Fund of the State of Florida 
to have said bonds surrendered to them, to be cancelled, and upon 
the petition of Mrs. Fanny S. Papy, as executrix of last will and tes- 
tament of Marianna D. Pajy for compensation as trustee of said 

bonds, and it having been agreed that twenty-five hundred 
1522 dollars is a reasonable compensation for the services of said 

M. D. Papy, as such trustee, and in defending suit brought 
against him as such, it is ordered, adjudged, and decreed that the 
said Fanny 8. Papy, as such executrix, be, and is, allowed said sum 
of twenty-five hundred dollars ($2,500) as such compensation, which 
sum is hereby made a charge on said bonds and coupons, and _ that 
the said master do deliver to the solicition of said executrix, bonds 
or coupons of the amount, principel and interest thereon, of twenty- 
five hundred dollars. 

[t is further ordered, adjudged, and decreed, upon consideration 
of the pleadings, proceedings, testimony, and agreement of counsel, 
that the said bonds and coupons thereon, except such as may be de- 
livered to said executrix, be delivered to the said Trustees of the In- 
ternal Improvement Fund, to be by them applied to the payment of 
the decree in favor of said Trustees of the Internal Improvement 
Fund, rendered in the court on the thirty-first day of May, A. D. 
1879, in the case of J. Fred. Schutte at al. vs. The Jacksonville, Pen- 

sacola & Mobile R. R. Company at al., the said bonds and 
1523 coupons on being so received, applied, and. cancelled, to stand 

as a credit on such decree only for the amount, prineipel and 
interest, which was due on said bonds and coupons, on the twelfth 
day of April, A. D. eighteen hundred and seventy-one (1871), less 
the said sum of twenty-five hundred dollars allowed to said Fanny 
S. Papy, executrix aforesaid. ; | 

An- the said Calvin Littlefield having praved and given notice for 
an appeal from so much of the decree as does not apply to the said 
Fanny S. Papy, executrix aforesaid, and that he will apply for a 
supersedeas, and service of such notice having been accepted by the 
other parties hereto in open court, as well as service of notice.of mo- 
tion to serve In appeal, it 1s ordered that the penalty of the bond to 
be given by said Littlefield for costsand just damages for delay be fixed 
at twenty-five thousand dollars; and the said Sir Edward J. Reed 
having prayed and given notice of a like appeal without supersedeas 
and motion to sever an appeal, and notice thereof being excepted in 
open court, it is ordered that the penalty of the bond to be given by the 
said Reed be and is fixed at twenty-five hundred dollars; and 
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it is further ordered, by consent, that the said bonds may 
1524 be approved by the undersigned judge of this court, wherever 
he may be, if the same be satisfactory to him as to form and 
sureties. | | | 
Done & decreed in open court June 23rd, 1882. : 
THOMAS SETTLE, Judge. 


1525 [Endorsed:] In U.S. circuit c’t, northern district of Florida. . 


E. C. Anderson, Jr., et al. vs. The Jacksonville, Pensacola and 
Mobile Railroad Company et al. In the matter of the petition of 
Milton 8. Littlefield, claiming 103 bonds. Final decree. Filed June 
23rd, 1882. | 


Bond. 


1526 Cireuit Court of the United States of America for the Northern — 


District of Florida. 


EpwaAkp C. ANDERSON, Jr., e¢ al. 
v8. 
Tuer JACKSONVILLE, PENSACOLA AND MoBILE RAILROAD COMPANY 
et al. and CALVIN LITTLEFIELD, Petitioner, &e. 


Know all men by these presents, that we, Calvin Littlefield, as 


-princeple, and Henry R. Law and Rollen Steward, as sureties, all of 


whom are citizens of and reside in the State of New York, are held 
and firmly bound unto William D. Bloxham, Governor of the State 
of Florida; Henry A. L’Engle, Treasurer of said State; William D, 
Barnes, Comptroller of said State; I. P. Raney, Attorney General of 
said State, and P. W. White, Commissioner of Land and Emigration 
of said State, Trustees of the Internal Improvement Fund of the said 
State of Florida, their successors in office and assigns, as well 
15263 as to all others whom it may concern, in the sum of twenty- 
five thousand dollars, for the payment of which sum well 
and truly to be made we bind ourselves, and each of us, and each of 
our heirs, executors, and administrators, jointly and severally, firmly 
by these presents. 
Sealed with our seals and dated the nineteenth day of August, in 
the year of our Lord one thousand eight hundred and, cighty-two. 
Whereas the above-named Caivin Littlefield, the petitioner inter- 
vening and claiming to be the owner of the one hundred and three 
bonds of the par value of one thousand dollars each, mentioned and 


discribed in the record herein and in the decree judgment entered ° 


in this suit on the 23rd day of June, in the said year 1882, has taken 
an appeal to the Supreme Court of the United States to reverse such 
decree and judgment rendered in the above-entitled suit by the judge 
of the said circuit court of the United States for the northern district 
of Florida: 
Now, therefore, the condition of this obligation 1s such that if the 
above-named Calvin Littlefield shall prosecute his said ap- 
1527 peal to effect and answer all costs aud damages if he shall fail 
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000 CALVIN LITTLEFIELD VS. WILLIAM D. BLOXHAM, &¢., ET AL., 


to make good his appeal, then this obligation to be null and void; 
otherwise to remain in full force and virtue. : 
| CALVIN LITTLEFIELD. [seat. 
H. R. LOW. SEAL. 
ROLLIN STEWARD. SEAL. 


In the presence of the name “ William R. Whitmore,” erased, and 
the name “ Rollins Steward,” in seventeen line, Ist page, interlined 


before execution. | 
JAS. B. KILSHEMER. 


UNITED States OF AMERICA, | ia 
Southern District of New York, j ~ ° 


Calvin Littlefield, being duly sworn, doth depose and say: That 
he is the principal in the foregoing bond by him signed; that he 
signed the same, and that he is worth the sum of fifty thousand dol- 
lars over and above all his just debts and Habilities. 


[Notary public seal. ] CALVIN LITTLEFIELD. 


Sworn to, this 19th day of August, A. D. 1882, before me— 
JAS. B. KILSHEIMER, 
Notary Public (42), N. Y. Co. 


UNrirep STATES OF AMERICA, 
Southern District of New York: 


Henry R. Law, being duly sworn, doth depose and says: That he 
signed the foregoing bond as one of the sureties therein named ; 
that he is worth the sum of fifty thousand dollars over and above 
all his just debts and liabilities. 


[SEAL. ] H. R. LAW. 


Sworn to, this 19th day of August, A. D. 188-, before me— 
JAS. B. KISHEIMER, 
Notary Public (42), N. Y. Co. 


STATE OF NEW York, 
City and County of New York, | 


“SS eo 


I, William A. Butler, clerk of the city and county of New York, 
and also clerk of the supreme court for the said city and 
1628 county, the same being a court of record, do hereby certify 
that Jas. B. Kilsheimer, before whom the annexed deposition 
was taken, was, at the time of taking the same, a notary public of 
New York, dwelling in said city and county, duly appointed and 
sworn and authorized to administer oaths to be used in any court 
in said State, and for general purposes ; and that his signature thereto 
is genuine, as I verily believe. 
In testimony whereof, I have hereunto set my hand and affixed 
the seal of the said court and county, the 24th day of Aug., 1882. 


[Clerk’s seal.]  - WM. A. BUTLER, Clerk. 


= <<) 


UnItED STATES OF — “ 
Southern District | 


Rollin Stewart, —e? aly sworn, doth depose and say: That he 
signed the foregoing bond as one of the sureties therein named; 
that he is worth the sum of fifteen thousand dollars over and above 


all his just debts and liabilities. 
) ROLLIN STEWARD. 


Sworn to before me, this 24th day of August, A. D. 1882. 
[ Notary public seal.] JAS. B. KILSHEIMER, 
| Notary Public N. Y. Co. (42). 


1529. The foregoing appeal and supersedias bond is hereby ap- 
proved, this 26th day of August, 1882. 
THOMAS SETTLE, Judge. 


[Endorsed :] U. S. cireuit court. Edward C. Anderson e¢ al. vs. 
Jacksonville, Pensacola & Mobile R. R, Co. e al., and Calvin Little- 
field. Bond for damages and costs on appeal. Filed Aug. 29, 1882. 
Philip Walter, clerk. 


1530 ~=Cireuit Court of the United States in & for the Northern Dis- 
trict of Florida. In Equity. 


EpwarRpD C. ANDERSON, JR., e€ all. 
v8. 
THE JACKSONVILLE, PENSACOLA & MOBILE R. R. Company ef al. 


In the Matter of the $103,000 Pensacola & Georgia R, R. and Talla- 
hassee R. R. Co. Bonds, upon the Petitions of aan Littlefield 
and other Claimants. 


It was stipulated at the hearing of these matters in June last that 
the suits against Edward Houstoun, to indemnify him against the 
results of which the trust known as the M. D. Papy trust was cre- 
ated, had been at the time of such hearing dismissed or otherwise 
disposed of, and further, that all the records and papers contained 
in the record to be filed by said Littlefield in the Supreme Court of 
the United States should be treated and considered in the circuit 
court and said Supreme Court as being in evidence, and to have 
the same effect as if they had been introduced in evidence regularly 
according to the rules of evidence before an examiner or upon a 
commission to take testimony, and that all papers sworn to should 
have the same effect as if their contents had been regularly testified 

to before an examiner in these proceedings, subject, however, 
1531 to all legal excep- as to relevancy. Such was the agreement 

upon which the hearing was had before Judge Sett tle, and is 
to be had in the U. S. Supreme Court. 

Sept. 23, 1882. GEO. P. RANEY, 

Sol. for Trustees I. ‘I. Fund of Fla. 
JOHN A. HENDERSON, — 
Sol’r for E. J. Reed and Other Petitioners. 

ORLANDO L. STUART anp 

COCKRELL & WALKER, 
Sol’rs for Petitioner, Calvin Littlefield. 
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1532 Bond. 


ern District of Florida. 


Epwarp C. ANDERSON, Jr., eé al. 
VS. 
THE JACKSONVILLE, PENSACOLA AND MOBILE RAILROAD CoMPaNy ef 
al. and CALVIN LITTLEFIELD, Petitioner. 


Know all men by these presents that we, W. D. Barnett and James 
M. Schumaker, citizens of and who reside in the State of Florida, 
are held and firmly bound unto William D. Bloxham, Governor of 
the State of Florida; Heury A. L’Engle, Treasurer of said State ; 
William D. Barnes, Comptroller of said State; George P. Raney, At- 
torney General of said State; and R. W. White, Commissioner of Land 
and 1 migration of said State, Trustees of the Internal Improvement 
Fund of said State of Florida, their successors in officers and as- 
signs, as well as to all other person- whom it may concern, in the 

sum of twenty-five thousand dollars; for the payment whereof, 
1533 well and truly to be made, we bind ourselves, and each of us, 

our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. Sealed with our seales, and dated this third 
day of November, A. D. 1882. 

Whereas Edward J. Reed, upon the petition of Robert J. Wash- 
ington, of whose rights he claims to be the assignee, and as such 
assignee under the petition of said Robert J. Washington claiming 
to be the owner of the one hundred and three bonds of the par 
ralue of one thousand dollars each mentioned and described in the 
record herein and in the decree and judgment entered in this suit 
on the 23rd day of June, in the said year 1882, has taken an appeal 
to the Supreme Court of the United States to reverse such decree 
and judgment rendered in the above-entitled suit by the judge of 
the said court of the United States for the northern district of 
Florida : 

Now, therefore, the condition of this obligation is such that if the 
wbove-named Edward J. Reed shall prosecute his appeal to effect, 

and answer all costs and damages if he shall fail to to make 
1534 good his appeal, then this obligation to be null and void; 
otherwise, 1n full foree and virtue. 7 
ARTHUR D. BARNETT. re, 
) JAMES M. SCHUMAKER. [sEAt. 
In presence of— 
R. C. COOLEY. 
GEO. W. GIBBS. 
Unitep States OF AMERICA, 
Northern District of Florida: | 
Arthur D. Barnett, being duly sworn, says: That he signed the 


foregoing bond as one of the sureties therein named; that he is worth 
the sum of twenty-five thousand dollars over and above all of his 


just debts and liabilities. 
ARTHUR D. BARNETT. 


In the Circuit Court of the United States of America, for the North- 
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AND EDWARD J. REED VS. WILLIAM D. BLOXHAM, 4¢., ET AL. 553 
Sworn to and subscribed before me, this 3rd day of November, 


A. D. 1882. 
PHILIP WALTER, 
U. S. Commissioner. 


Unitep STATES OF AMERICA, 
Northern District of Florida: 


James M. Schumaker, being duly sworn, says: That he signed 
the foregoing bond as one of the sureties therein named; that he is 
worth the sum of twenty-five hundred dollars above his just debts 


and liabilities. 
JAMES M. SCHUMAKER. 
1538 Sworn to and subscribed before me, this 3rd day of Novem- 


ber, A. D. 1882. 
PHILIP WALTER, 
U. S. Commissioner. 


The foregoing appeal bond, without supersedeas, is hereby approved 
this 3rd day of November, A. D. 1882. 
THOMAS SETTLE, Judge. 


I, Philip Walter, clerk U. S. circuit court, 5th circuit, northern 
district of Florida, do hereby certify that the foregoing is a true copy 
of the original bond on file in my office. 

Witness my hand & official seal at the city of Jacksonville, in the 
district & circuit aforesaid, this 9th day of November, 1882, & of our 
Independence the 107th year. 

[Seal U. S. circuit court, fifth circuit, northern dist. of Florida. ] 


PHILIP WALTER, Clers. 


[Endorsed:] U.S. circuit court, norther- dist. Florida. Edward 
Anderson, Jr., et al. vs. Jacksonville, Pensacola & Mobile Railroad 
Co. et al., and Calvin Littlefield, &c. Bond for damages & costs of 
appeal. Filed Nov. 3rd, 1882. P. Walter, clerk. | 


Endorsed on cover: N. Florida C. C. U. S. No. 155. Calvin 
Littlefield, appellant, vs. William D. Bloxham, Governor; Henry A. 
L’Engle, Treasurer; William D. Barnes, Comptroller; J. P. Raney, 
Attorney General; and P. W. White, Commissioner of Land and 
Emigration of the State of Florida, Trustees of the Internal Improve- 
ment Fund of the State of Florida. Filed 31st October, 1882. And 
No. 174. Edward J. Reed, appellant, vs. William D. Bloxham, Gov- 
ernor; Henry A. L'Engle, Treasurer; William D. Barnes, Comp- 
troller; J. P. Raney, Attorney General; and P. W. White, Commis- 
sioner of Land and Emigration of the State of Florida, Trustees of 
the Internal Improvement Fund of the State of Florida: Filed 21st 
November, 1882. ) 
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Northern District of Florida. 


I; Philip Walter, clerk of the circuit court of the United States, 
5th circuit, northern district of Florida, do hereby certify that the 
foregoing pages, numbered from 1 to 1535, inclusive, constitute a 
true copy of all the proceedings and a correct transcript of the rec- 
ord in the case of Edward C. Anderson, Jr., et al: vs. The Trustees of 
the Internal Improvement Fund of the State of Florida e¢ al., in the 
matter ef the intervention by petition of Calvin Littlefield and 
Robert J. Washington, trustees, as appears upon the files and rec- 
ords of my office. | 

Witness my hand and official seal, at the city of Jacksonville, in 
tne district and circuit aforesaid, this 27th day of October, 1885, and 
of our Independence the 1)0th year. 


[Seal U. S. Circuit Court, Fifth Circuit, Northern Dist. of Florida. } 
PHILIP WALTER. Clerk. 


[Endorsed:] Supreme Court U. 8S. 1885, Oct’r term. No. 155. 
Calvin Littlefield, app’t, vs. Wm. E. Spalding et al. Clerk’s certifi- 
cate to record. Office Supreme Court U.S. Filed Nov. 16, 1885. 
James H. McKenney, clerk. 


In the Circuit Court of the United States, 5th Judicial Circuit, | 
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JAMES 1EMKENNEY, 


Supreme Court of the Gaited 


WM, D. BLOXHAM er AL., TRUSTEES ‘Invaanat Inrnove- 
MENT: FUND oF Fronipa, APPELLEES. . 


- 


OCTOBER TERM, 1885. 


MENT" Foxp OP Fiona, APPELLEES. 


EDWARD J. REED, Appetanr, 


Brief for Appellant - 


> 
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Supreme Court, Wuited 


OCTOBER TERM, A. D., 1885. 


Carvin Larr.ertcE.p, 
Appellant, 


vé. 


Wm. D. Broxuam et al., Trustees 
Internal Improvement Fund of 
Florida, 


S No: 158. 


Appellees. 


Epwarp J. Reep, 
Appellant, 


v8. 


Wm. D. Broxuam et al., Trustees No. 174. 
Internal Improvement Fund of 
Florida, 

Appellees. 


Brief for Appellant, Calvin Littlefield. 


These cases are here by appeal from a decree of the Cirenit 
Court, Northern District of Florida. 

Both appeals are embraced in the same_record, and it is : 
assumed, they will be heard as one case. : 

The subject of contention is 103 bonds. Each of the appel- 
lants contends the bunds are his property ; and appellees contend 
the bonds do not belong to either appellants, but should be deliv- 
ered to them for cancellation. : 
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The securities in question are a portion of the first mortgage 
bonds, issued prior to 1860, by the Pensacola and Georgia Railroad 
Company and the Tallehassee Railroad Company, two corpora- 
P. tions organized under the laws of the State of Florida. These 
g two companies will be designated as the P. & G. & T. R. R. 
Companies. The 103 bonds are in the custody of the Court 
below from which these appeals are prosecuted, and have veen 
since April, A.D., 1873, as willappear from the testimony of Aristi- 
des Doggett, the master, who holds them, and schedule of bonds 
accompanying this testimony, given in a suit which will be here- 
inafter called the Miller suit. 3 


res ls Wy cee 5 


Doggetts’ testimony and schedule of bonds are, as follows : 


3 “In the Circuit Court of the United States, Fifth = 
j Circuit, Northern District of Florida. In equity. | 4 


J. H. Mitter - 


US. 4 ! 


M.S. Lrrr.eriecp e¢ al. a 


Testimony of AristipEs DoGGETT, a witness heretofore sworn 
and examined in behalf of the complainants, and now recalled in 
the same behalf. 


Said witness testified as follows: 


I have read the testimony given by me in this cause on the 
13th day of December, 1873, before Charles H. Summers, Special 
Master and Examiner; I omitted to furnish the schedule of 
bonds of the Pensacola and Georgia Railroad Company, filed 
with me as Master in Chancery, by T. Mayhew Cunningham, 
Trustee, and mentioned in my said deposition as Schedule marked 
“A ;” Ihave prepared said schedule, and now produce it, that 
it may be filed. 3 
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Witness produces the ‘oe which is filed this 
fourth day of June, 1875, and. is marked adh and 


hereto. 
A. ‘Doogsrr. 
F. P. FLemine, 


Special M 
66 A Ree 
‘Schedule of bonds of the Pensacola and Georgia Railroad Com’ . 
pany, iagued under authority of the Internal Improvement Actof — 
Florida, claimed by T. Mayhew Cunningham, as Trustee, and 
presented for him by Jackson, Lawson & Bassinger, his atto: ne s 
at-law, to be filed by A. Doggett, Esq., Special Master in Chan- 
cery, in the suit in equity in the United States Circuit Court, | 
wherein Edward C. Anderson, Jr., and others are complainants, — 
and the Jacksonville, Pensacola and Mobile Railroad Company — 
and others are defendants, which bonda have been so filed by the — 
said A. Doggett, Special Master.” 


Amount at 
** No. of the bonds. oor al a cout 


= to be both inclusive, $1,000. Interest coupons from July 1, 1900 attached 
182 to 1 , 


6 

86 to 56, both inclusive, 

262 

69, 70, 74, : 

78 to 80, both inclusive, 

82, 88, 

- to 92, both inclusive, 
1, 

105 to 108, both inclusive, 


184 to 188, 

144, 145, 

258 to 261, both inclusive, 

268 to 266, 

281, 75, 

82, 88, 84 (another series), 

812 to 821 both inclusive 

ei 368, 364, 


Making ninety-six bonds of one thousand dollars each, and one. 
bond of five hundred dollars, at par value. 
Doeaerr. 


F. P. Ftemne, 
Special Master.” 
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“A 


Schedule of bonds of the Tallahassee Railroad Company, issued 
under authority of the Internal Improvement Act of Florida, 
claimed by T. Mayhew Cunningham, as Trustee, and presented 
for him by Jackson Lawton and Bassinger, his attorneys-at-law, 
to be filed by A. Doggett, Esq., Special Master in Chancery, in 
the suit in equity, in the United States Circuit Court, Fifth Cir- 
cuit, Northern District of Florida, wherein Edward C. Anderson, 
Jr., and others are complainants, and the Jacksonville, Pensacola 
and Mobile Railroad Company and others are defendants, which 
bonds have been so filed by the said A. Doggett, Special Master : 

Amount of 


of each bond 
Number of the bonds. at par. Remarks. 


2 to 20, both inclusive. . $100 sates coupens from duly 1, 1870, attached 
1, 1870, 
1,1870, “ 
1, 1870, 
1, 1870, 
1,1870, ‘ 
Making twenty bonds of $100 each, and nine bonds of five hundred dollars 


each at par value. 
A. Doaaeett. 


F. P. FLremrina. 
Special Master. 


See Rec., pp. 156-158. 
See Doggett’s testimony, Rec., p. 125. 


QUESTIONS INVOLVED. 


There are three primary questions involved in these suits : 


First— Whether or not the bonds should be delivered to the 
trustees, canceled, and the amount due thereon credited upon 
the decree in favor of appellees; in the case known as the “ Schut- 
tee case,” the Court below decided this question — and 
rendered its decree accordingly. 


Second—W hether or not the bonds are the property of appel- 
lant, Calvin Littlefield, or whether he has any interest in them. 


lant, Edward J. Reed. 


The principal facts out of which these questions arise are as 
follows : | ee 


The P. & G. R. R. Co. owned a railroad from Lake City, Florida, 

to Quincey, Fla., and the T. R. R. Co. owned a road from Tallahasse 
to St. Marks, Florida, and the bonds in question were 

first lien upon the roads respectively. On March, 20, 1869, the 
Board of trustees of the Internal Improvement Fund of Florida, 
the predecessors of the appellees here, sold these roads under 8 
foreclosure of a statutory mortgage for non-payment of the semi- — 


annual sinking fund due on such bonds, and one F. Dibble and 
associates, became the purchasers. The purchasers delivered to ~ 


such Board of Trustees about $960,000 in bonds of those com- — 
panies, of like series as these in question, which were received by 

the trustees in part payment of the purchase money bid at such — 
sale. After such payment, there was still due a balance of pur- — 
chase-money of about $472,000, representing 472 bonds, includ- — 
ing the 103 still outstanding and unprovided for. Such 
balance of purchase-emoney was never paid, and the pur- 
chasers, through a well-planned and cleverly executed fraud, ob- 

tained deeds and possession of the property so purchased with- — 
out paying such balance. The failure to pay such balance of 
purchase-money caused the suit of Edward C. Anderson, Jr., et — 
al., the bill of complaint in which is in the record in this case, pp. 


1 to 26; and this Anderson suit led to the suit of the State of — 


Florida vs. Anderson and others, reported in 91, United States 
Reports, p. 667. Anderson e¢ al., who were holders of a large 
part of :aid 472 outstanding bonds, in their litigation contended — 
the railroads should be resold to pay their bonds. Theyobtained — 
a decree to this effect in the Anderson case in the Circuit Courtof — 
Florida, the execution of which was enjoined by this Court in 
the suit by the State of Florida vs. Edward C. Anderson e¢ al. 
This left no provision for the payment of the 472 bonds out- 
standing after the trustees’ sale, and the non-payment of the bal- 
ance of the purchase-money bid at such sale; and the trustees 


6 


afterwards asserted a vendor’s lien on the railroad sold for such 
balance. This lien was sustained by the State Court of Florida, 
and afterwards in the Federal Court, which decreed that such 
trustees had a first lien upon said railroad to the amount of $463,- 
175.37, with interest at 8 per cent. per annum from March 20, 
1869, the date: of sale, vide decree of Justice Bradley, Rec. pp. 
475 to 478, which was affirmed on appeal, 103, U. S. Reports, p. 
118. 

While the lien of the bonds had been extinguished by the sale 
by the trustees, a lien was decreed in favor of such trustees upon 
the road for their payment. From this date the bonds appreciated 
to par, which prior to this time had no market, but a mere specu- 
lative value. With this decree in favor of the trustees, it is 
obvious the owners of the railroad property must either pay to 
them the amount of the decree, or the Marshal would sell to 
satisfy the same ; and the decree so provided. 

Under an act of the Legislature of Florida, approved June 24; 
1869, and an act amendatory thereof, approved January 28, 1870, 
the aforesaid purchasers at said trustees’ sale who had _ previously 
organized under the name of the Tallahassee Railroad Company, 
reorganized and formed the Jacksonville, Pensacola & Mobile R. R. 
Company, and became the owner of the entire line of constructed 
railroad west of Lake City. This Jacksonville, Pensacola & 
Mobile Rk. R. Company, under its charter, was authorized to 
receive Florida State bonds at the rate of $16,000 per mile in 
exchange for its bonds on anv part of its road, or of 
any other railroad company owning any part of the lines 
of railroad between Jacksonville and Quincy. The Jacksonville, 
Pensacola & Mobile Railroad Company organized in the fall of 
1869, and issued its bonds to the amount of $3,000,000, and 
obtained frum the Florida Central Railroad Company, which then 
owned the railroad from Lake City eastward to Jacksonsville, its 
bonds for anotizer $1,000,000, and received therefor from the 
Governor of the State, Harrison Reid, $4,000,000 in State bonds. 
By the terms of the statute, this $4,000,000 of Railroad bonds, to 
be held by the State as security for a like amount of its own 
bonds, were to be a first mortgage statutory lien, but, as it subse- 
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quently turned out, they became a second lien as to all the road a : 
west of Lake City, said vendor’s lien in favor of the Trustees ce 


having been decreed to be a first lien. 
For a more complete and detailed statement of the history of | 


these railroads and the status of these bonds, of both series above 


described, and of the litigation which ensued, the Court is referred — : 
to the opinion of his Honor Justice Bradley in the Schutte case, — 


contained in the Record, from pp. 450 to 474 inclusive, and to ‘ : 


Schutte case, Vol. 103, U. S. R., p. 118. 

I do not understand that either party to these appeals ques- | 
tion the correctness of any statement of fact in the — aa ee 
Justice Bradley in evidence in this suit. 

Under the decree of Justice Bradley, all the railroad from Lake 
City to Quincy, and from Tallahassee and St. Mark’s, was sold to 
satisfy and pay the $4,000,000 issue of railroad bonds, the said State 
bonds having been declared unconstitutional and void, and the 
holders thereof subrogated to the rights of the State of Florida, 
as the holder of the railroad bonds exchanged therefor. But 
such sale was made subject to the lien established by said decree in 
favor of the trustees. And the decree provided that if the pur 
chasers should fail to pay to the trustees the amount of the 
decrees in their favor, or satisfy the lien in their favor, within 
one year from its date, the marshal should take possession, and 
again sell the road to pay the amount so due the trustees. 

The trusts imposed on the trustees with respect to these bonds 
‘were, by act of Legislature in 1855, the third section of which 
reads as follows: 

“Sxc. 3. Be it further enacted, That all bonds issued by any 
railroad company under the provisions of this act shall be recorded 
in the Comptroller’s office and so certified by the Comptroller, 
and shall be countersigned by the State Treasurer, and shall con- 
tain a certificate on the part of the trustees of the Internal Im- 
provement Fund that said bonds are isened agreeably to the 
provisions of this act, and that the Internal Improvement Fund, 
for which they are trustees, is pledged to pay the interest as it. 
may become due on said bonds. All bonds issued by any railroad: 
company under the provisions of this act shal] be a first lien or 
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mortgage on the road bed, iron, equipment, workshops, depots 
and franchise; and upon a failure on the part of any railroad 
company accepting the provisions of this act to provide the 
interest as-herein provided on the bonds issued by said company, 
and the sum ef one per cent. per annum as a sinking fund, as herein 
provided, it shall be the duties of the trustees, after the expira- 
tion of thirty days from said default or refusal, to take possession - 
of said railroad and all its property of every kind, and advertise 
the same for sale at public auction to the highest bidder, either 
for cash or additional approved security, as they may think most 
advantageous for the interest of the Internal Improvement Fund 
and the bondholders.’ The proceeds arising from such a sale 
shall be applied by said trustees to the purchase and the cancel- 
ing of the outstanding bonds issued by said defaulting company 
or incorporated with the sinking fund : Provided, That in making 
such sale, it shall be conditioned that the purchasers shall be 
bound to confine the payment of one half of one per cent. semi- 
annually to the sinking fund until all the outstanding bonds are 
discharged, under the penalty of an annulment of the contract of 
purchase and the forfeiture of the puichase-money paid in.” 

Referring again to the sale 0: the road made by the trustees, 
March 20, 1869, it should be stated that George W. Swepson, 
whe became interested in the purchase of the road with F. 
Dibble and associates, was appointed, as it was claimed, the finan- 
cial agent of the trustees and signed and delivered to them a 
receipt wherein he acknowledged that he had received the balance 
of the purchase-money of the trustees, and agreed to apply the 
same to the purchase of the 472 outstanding bonds, and deliver 
them to the Trustees. 

This was averred by Schutte et al., holders of a ai of the 
$4,000,000 of State bonds, in their bill against the railroad com- 
pany and the trustees, and it was further alleged, in that bill, 
that the trustees had no vendor's lien fur the unpaid purchase- 
money, for the reason that they had acknowledged its payment and 
accepted Swepson’s receipt and taken his obligation to purchase 
and return the outstanding P. & G. & T. R. R. bonds and that 
they must pursue Swepson for said purchase-money. Trustees 


denied this in answer to said bill and court decided in favor of 
the latter. Vide allegations of Schutte’ bill, paragraphs, 12 and 
25, Rec. pp. 424, 425, 433. Also answer of Trustees to Schutte 
bill, Ree. pp. (original) 1052, 1053, 1054; also Ree. pp. (original) 
1063 to 1066 inclusive, and the latter part of p. (original) 1077. | 
The pleadings here refer to show that the issue between 
Schutte et al. holders of the State bonds and the Trustees repre- 
senting the outstanding 472 bonds of which the 103 in contro- 
versy here are a part, was direct/y made, whether or not the ven- 
dor’s lien existed for the whole amount of the unpaid purchase 
money and whether or not the 103 bonds were legally outstanding. 
These questions were litigated in the Schutte record, and settled by 
a decree subsequently affirmed by this Court on appeal. The fact 
is an important one; for it will be contended that the trustees, 
having insisted in the Schutte case on a lien for the full 
amount of the unpaid purchase-money which was decreed to them, 
and that the 103 bonds were outstanding, are estoppel now from 
claiming that these 103 bonds should be delivered: to them 
and canceled and a credit given therefor on such decree. 
It is also alleged on the part of the trustees, as an additional 
ground to support this contention, that when the Governor of 
Florida consented to make the exchange of $4,000,000 State 
bonds for those of the J. P. and M. R. R. Company, Milton S. 
Littlefield, who was then a large holder of stock of that company, 
and its president, agreed with the Governor as such president, to 
purchase and deliver to the trustees the 472 bonds of the P. and 
G.and T. R. R. Company, so that the $4,000,000 of State bonds 
would be a first lien, as the statute, under which the exchange 
took place, provided they should be, and the trustees claim that» 
pursuant to such agreement, Milton S. Littlefield purchased the 
103 bonds, and therefore they should be returned to the trustees. 
On the other hand, appellant Littlefield contends that if there 
ever was any such agreement it was never performed ; and any 
claim the trustees might have thereunder was abandoned when 
they contended for and took a decree for the entire unpaid pur- 
chase-money. , 
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Facts ouT oF WHICH APPELLANT LITTLEFIELD’S CLAIM ARISES. 


This appellant alleges that Milton S. Littlefield executed and 
delivered to him a mortgage on these 103 bonds on the 13th day 
of July, A. D., 1871, to secure the payment of a debt of $50,000, 
to be paid by the first day of January, A. D., 1872, and that upon 
default of payment on that day Milton S. sold the equity of re- 
demption in the bonds to the appellant by another instrument in 
writing, executed and. delivered on the 11th day of January, 
A. D., 1872. 

- These facts are set up by appellant Littlefield in his petition 
of intervention in the Anderson suit, filed February 27, 1882, 
soon after the decree in the Schutte case was affirmed by this 
court. (Vide Petition, Rec. p. 478.) 


STATEMENT OF Facts Upon WHICH APPELLANT REED’s CASE 
RESTS. 


On the 18th day of April, A. D., 1872, a judgment was 
recovered in the name of John H. Miller, plaintiff, in the State 
Court of Florida against Milton S. Littefield, defendant, for 
$50,708, on two promissory notes for $25.000 each, made on the 
16th day of February, A. D., 1872, and delivered to E. M. 
L'Engle, on the 15th day of April, of said year. Edward M. 
L'Engle, as surviving partner of Sanderson & L’Engle, attorneys 
at law, recovered a judgment against Milton S. Littefield in said 
State Court for $5,419.50. 

Rece., pp. 134, 148, 150. 


On the 15th day of November, 1872, a creditor’s bill was 
brought in the Court below, on these judgments, in the name of 
John H. Miller against Milton S. Littlefield, the J. P. & M. R. 
R. Co. and others. The bill of complaint in this Miller suit was 
amended on the 15th of February, 1873, and again on September 
20, 1873, but appellant Littlefield was never mentioned in 
original bill or amendments. 

See Rec., pp. 153-156, and 132-134. 
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This is the creditor’s bill referred in the testimony and letter 
of Jesse J. Finley, hereafter quoted. 

Such proceedings were had in this Miller suit, that on the 2d 
day of December, 1873, a final decree was rendered, decreeing 
the sale of Milton S. Littlefield’s interest in these bonds (see 
Decree, Rec., pp. 175-6), and on the 5th of August, 1875, such 
interest as said Littlefield had, was, in point of form, sold to one 
Robert J. Washington, for the sum of $307.59. Edward M. 
L’Engle, who was the plaintiff's attorney in both said suits at law, 
and in the Miller equity suit, bid off the property in the name of 
said Washington, and the amount of the bid was credited by the 
Master by L’Engle’s direction, upon the judgment before men- 
tioned 1n favor of said L’Engle. 

See Master’s Report of Sale, Ree., pp. 178-189. 


It is under this sale that appellant Reed claims, as assignee of 
the interest which L’Engle there acquired, or rather the interest 
which Robert J. Washington, as trustee for L’Engle acquired. 

All the proceedings had, the recovery. of the judgments, the 
filing of the bill in equity, were long subsequent to the date of 
the mortgage to Calvin Littlefield, and subsequent to the sale of 
the equity redemption to him. 

Neither L’Engle nor Washington paid any new consideration ; 
the bid being credited upon a judgment for an antecedent debt, 
held by L’Engle; and even the debt was established after apel- 
lant Littlefield acquired the ownership of the bonds. And the 
entire judicial proceedings were had without notice to Calvin 
Littlefield. 

The fact is, that Robert J. Washington was a mere nominal 
party. He had contracted prior to the sale, that in case of the 
sale to him, he would hold the bonds as trustee for L’Engle. 
This contract is incorporated into the assignment by L’Engle to 
Reed, under which Reed claims the interest I Engle — at 
such sale, and the two are as follows, to wit: 

Whereas, on the 19th day of July, A. D., eigiiaeds hundred 
and seventy-five, Robert J. Washington, of Westmoreland County, 
Virginia, made his indenture in writing, in the words and fig- 
ures following, to wit: 
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This indenture, made the 19th day of July, A. D., 1875, 
between’ Robert J. Washington, of Westmoreland County, 
Virginia, of the first part, and Edward M. L’Engle, of Duval 
County, Florida, of the second part. 

Whereas, the party of the second part has caused to be. anti 
tised for sale, on the first Monday in August next, under a decree 
of the United States Cireuit Court for the Northern District 
of Florida, in the cause wherein John H. Miller is complainant, 
and Milton S. Littlefield and others are defendants, one hundred 
and three thousand dollars, at par value, of bonds of the Pensacola 
and Georgia Railroad Company and of the Tallahassee Railroad 
Company, and four thousand five hundred shares, more or less, 
of the capital stock of the Florida Central Railroad Company ; 

And whereas, the party of the second part may hereafter 
cause to be advertised for sale under the same decree, forty-five 
thousand shares, more or less, of the capital stock of the Jackson- 
ville, Pensacola and Mobile Railroad C ‘ompany, and other prop- 
erties, rights and credits ; 

And whereas, it is the wish of the parties interested in the 
said decree, and in the said property, and especially the wish of 
the party of the second part, that such property, rights and cred- 
its should not be sacrificed at any sale which may be made under 
said decree ; but if they, or any of them, should not bring satis- 
factory cash prices, should be bought by some other person as a 
trustee for uses hereafter to be declared ; 

And whereas, by the terms of said ecien, such purchase by a 
trustee may, with the consent of the complainant’s counsel, who 
is the party of the second part hereto, be effected without the 
payment of any cash ; 

And whereas, the party of the first part has been selected and 
has consented to act as such trustee, 

Now, therefore, this indenture witnesseth that the party of 
the first part doth hereby consent and agree that if the above- 
mentioned property, rights and credits, or any of them, or any 
portion of them, should, at any sale or sales which may be made 
under the said decree, be bid off in his name or in any other 
manner come to him for the purpose above recited, he will hold, 
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possess and enjoy such property rights and credits in such manner 
and to such uses and purposes only as may hereafter be declared 
in writing by the party of the second part, or by his legal repre- 
sentatives or assigns under his or their hands and seals. 

Provided, always, that the party of the first part shall be put 
to no expense, and shall incur no liability on account of this trust, 
without his consent first had. 

In witness whereof, the party of the first part has hereunto 
set his hand and seal the day and year above mentioned. 

Rosert J. WasHrneton [seat]. 


Signed, sealed and delivered in the presence of us, 
, Wm. Wirt, 
Matitpa Martin. 


And, whereas, the judicial sales mentioned in said indenture 
did take place, and the properties therein mentioned, were sold 
to and bid off in the name of said Robert J. Washington, who 
was reported, by the master conducting the sales, to be the 
purchaser, among other things, of all the interest of Milton 
S. Littlefield in one hundred and three thousand dollars 
at par value of bonds described in the said master’s reports 
by their numbers of the Pensacola and Georgia Railroad Company 
and of the Tallahassee Railroad Company, and of all the in- 
terest of Milton S. Littlefield in four thousand four hundred and 
forty shares, specified by the numbers of. the certificates, and also 
in all other shares of the capital stock of the Florida Central Rail- 
road Company, which reports of said master, no one objecting, 
was confirmed in due course, the said bonds and shares of capital 
stock being the same afterwards claimed by the said Robert J. 
Washington in his suits in the United. States Circuit Court for 
the Northern District cf Florida at Jacksonville, against the 
Florida Central Railroad Company and others, top against the 
Jacksonville, Pensacola and Mobile Railroad Company and 
others. 

Now. therefore, this indenture witnesseth, that in considera- 
tion of the sum of ten dollare to me paid, I Edward M. L'Engle 
of Duval County, Florida, doth declare and direct that the 


said Robert J. Washivigton shall hold and possess the said 
bonds of the Pensgcola and Georgia Railroad Company 
and of the Tallahassee Railroad Company and the said 
four thousand four{ hundred and forty shares, and all other 
shares of the capita} stock of Florida Central Railroad Company 
by him purchased As above stated, for the use and benefit of Sir 
Edward James Reed, of Lendon, and shall, at the request of the 
said Sir Edward James Reed, or his assigns, and at their cost and 
expense, assign and transfer to the said Sir Edward James Reed, 
his assigns, all of his, the said Robert J. Washington’s, interest, 
right and title as trustee, and of any interest, right and title as 
cestui que trust in and to the said one hundred and three thousand | 
dollars, at par value, of bond of the Pensacola.and Georgia Rail- 
road Company and of the Tallahassee Railroad Company and in 
and to the said four thousand four hundred and forty shares, and 
in and to all other shares of capital stock of the Florida Central 
Railroad Company, by him purchased as above stated. 

And it is understood that all the said shares of capital stock 
of the Florida Central Railroad Company have received the 
dividend of bonds issued in eighteen hundred and seventy-seven 
to which they are entitled, and it is expressly agreed that Sir 
Edward James Reed, or his assigns, shall not be entitled to any 
participation in said issue of bonds by reason of this indenture. 

In witness whereof the parties of the first and second parts 
have hereunto set their hands and seals the twenty-third day of 
December, eighteen hundred and eighty-one. 


E. M.. L’Enexe. [sEat.] 
E. J. Reep. [SEAL. | 


Done at Jacksonville, in 
presence of us, 
W. J. L’Enete. 
T. W. Rosy. 


See Rec., pp. 487-489. 


Such is the source from which, and the ground upon which 
appellant Reed claims and contends that he acquired title to the 
bonds. 


Reed does not show that he paid any consideration whatever 
for the bonds, except the sum of ten dollars recited in the con- 
tract hereinbefore quoted, under which the bonds and 4,440 
shares of ‘railroad stock were assigned to him. If any title to 
the bonds passed under the judicial sale, in the Miller suit, it 
was vested in Washington, and there is no evidence that the latter 
has transferred it to Reed. 

Reed, it is true, claims by assignment from various other par- 
ties, whose names are given in the first paragraph of his answer 
to Littlefield’s petition (Rec., p. 489), but it will subeequently 
appear that there is no foundation for any claim on the part of 
Reed, except through L’Engle under the pretended judicial sale 
in the Miller suit. 


AssIGNMENT OF ERRORS. ' 


The Court below gave no opinion for the decree rendered, 
and we do not know, save inferentially, how the points of law 
raised in the case were disposed of. | 


First Error. 


The Court erred in decreeing the 103 bonds to be delivered to 
the appellees to be canceled, and the amount due thereon on the 
12th day of April, 1871, to be credited upon the decree in favor 
of appellees in the case of J. Fred. Schutte e¢ al. vs. The Jack- 
sonville, Pensacola and Mobile Railroad Company e¢ al., men- 
tioned in the statement of the case (vide 2d paragraph of decree, 
Rec. p. 548). 


Srconp Error. 


The Court erred in not decreeing the 103 bonds to be the 
property of the appellant Calvin Littlefield. 


Turrp Exror. 


The Court erred in not decreeing payment to appellant out of 
these bonds the amount due him on his mortgage thereof, after 
holding he was not the owner. 
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The record does not disclose any report of a master as to the 
respective right of the conflicting claimants, and there being no 
opinion of the Court below, no error upon any particular question 
of law can be assigned. 

Each of the appellants claims to be absolute owner of the 
bonds, while appellees repel the claims of both, and contend the 
bonds should be disposed of in accordance with the decree 
appealed from. 

Appellant Littlefield asserts that if it should be determined he 
is not the owner of the bonds, he should be paid out of them the 
amount of the debt, $50,000, and interest from the 13th day of 
July, A. D. 1871, the day the mortgage was given to secure that 
sum. 

These are the questions to be disposed of. 


ARGUMENT. 
THE Cask MADE BY APPELLANT CALviIn LITTLEFIELD. 


This appellant intervened in the Anderson suit, in the Court 
below, on the 27th day of February, 1882, by petition (Rec., p. 
486.) 

He avers in his petition that he is the lawful owner of the 
bonds (103) in virtue of two instruments in writing, executed by 
Milton S. Littlefield, one of which, dated July 13, 1871, mort- 
gaged or pledged these bonds to him to secure the payment of 
$50,000, borrowed money, to be paid the first of January, 1872; 
and the other of said instruments, executed January 11, 1872, 
was a sale of the bonds, or the equity of redemption therein, i 
consideration and satisfaction of such debt. 

He establishes Milton S. Littlefield’s title to the bonds by the 
documentary evidence of four distinet contracts attached to his 
petition, marked respectively A, B,C and D. (Rec., p. 478 to 486.) 

There is also attached to his petition the two instruments 
under which he claims title fromm Milton S. Littlefield, marked 
Exhibits “ E” and “ F.” 

These six Exhibits “ A,” “ B,” “0,” “D,” “E” and “F,” are 
in words and figures as follows, to wit: 
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| 
| 
| 


7 


Exursrr “ A.” 


This memorandum of contract and agreement made and 
entered into this day between Edward Houstoun, party of the first — 
part, and Milton S. Littlefield, party of the second part, witnes- 
seth. That Edward Houstoun has this day sold to Milton 8. 
Littlefield four drafts drawn by George W. Swepson on Milton 
S. Littlefield, dated August 2, 1869, and accepted by said Little- 
tield, one for twenty-six thousand five hundred and twenty dollars 
($26,520), due at six months; one for twenty-seven thousand 
and thirty dollars ($27,030), due at nine months; one for twenty- 
seven thousand five hundred and forty dollars ($27,540), due 
at twelve months; one for twenty-eight thousand and fifty 
dollars ($28,050), due at fifteen months; and that said Houstoun 
has this day sold to said Littlefield one thousand three hundred 
shares of stock in the Florida Central Railroad Company. i 

in payment for said drafts and said stocks, said Littlefield 
has paid said Houstoun ten thousand dollars in cash, and the 
drafts of said Littlefield of this date on S. W. Hopkins & Co., of 
No. 71 Broadway, N. Y., for one hundred and sixty-three thou- 
sand and seventy and twenty hundredths dollars, due sixty days 
from date. To secure the payment of said draft of $163,07042,, 
it is agreed that said Houstoun shall retain possession of said four 
drafts by George W. Swepson on said Littlefield, and also the 
one hundred and ten bonds of the Pensacola and Georgia Rail- 
road Company and the Tallahassee Railroad Company, now in 
his possession as collateral, and in addition thereto said Little- 
field hereby obligates himself immediately to deposit with F. H. 
Porter, of the banking-house of Soutter & Co., No. 53 William 
street, New York, certificate of stock for 3,110 shares of the 
stock of the Florida Central Railroad Company, with directions 
to said Porter to hold said certificates till said draft of 
$163,070,2,°, shall fall due, and then if said draft is not promptly 
paid, within ten days after it falls due, to deliver said certificate 
to said Houstoun, or his order, and in the event said certificate 
shall be so delivered to said Houstoun, he is hereby authorized to 
sell the said three thousand one hundred and ten shares of the 
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stock of the Florida Ceutral Railroad Company at public auction 
to the highest bidder, gn mailing to the address of M.S. Litilefield, 
Tallahassee, Florida, and to the address of George W. Swepson, 
Haw river, North Carolina, and to the address of S. W. Hopkins 
& Co., No. 71 Broadway, New York, notice of the time and 
place of such sale in the City of New York, ten days previously 
to day of sale, and said Houstoun may become a purchaser at said 
sale. 

On the payment of said drafts, said HHoustoun hereby obiigates 
himself to transfer the said shares of stock hereby sold, to deliver 
to said Littlefield the said 1,310 shares of stock sold, and also the 
one hundred and ten bonds of the Tallahasse Railroad Company 
which Houstoun now holds as collateral security for the payment 
of said four drafts, together with all the coupons on said bonds 
falling due from and after the 20th of March, 1869. 

This is understood to be a full, complete and final settlement 
of all matters between either George W. Swepson or M.S. Little- 
field and Edward Houstoun. 

In testimony of all which, the waiiten aforesaid have hereunto 
set their hands and seals, at Tallahassee, Florida, the thirteenth 
day of May, A. D. 1870. 

E. Hovstroun (sEAz). 
M. S. LitrLertetp (sEAL). 


Signed, sealed and delivered in presence of 
Roiiin STrewakt. 


D. I. WALKER. 


Exursir “ B.” 


Whereas, by an arrangement between Edward Houstoun and 
S. W. Hopkins, representing the tirm of 8. W. Hopkins & Co., 
it is agreed between them that the certificates of stock in the 
Florida Central Railroad Company, held by said Houston and 
standing in the names of the following named persons and for the 
following amounts, and numbered as follows, be and are deposited 
with M. D. Papy, who isto hold the same, and not to be deli- 
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vered by him to any person unless directed to do so by M. S. 
Littlefield and S. W. Hopkins, jointly, or unless directed to be 
delivered to M.S. Littlefield by said 8S. W. Hopkins, or to be 
delivered to S. W. Hopkins by M. S. Littlefield, viz. : , 


No. 40, in the name of Edward Houstoun, for 100 shares 


; No. 41, " 6 100 “ 

No. 42, * ” 100 _“ 

No. 43, yee we : 100 _« 

No. 44, . a 100“ 

| f No. 45, ‘6 ‘ | 6c 100 66 

i No. 46, % . 100 “ 

a No. 47, “ Z 100 « 

i No. 48, t. “ 100“ 

No. 49, “4 _ 100 * 

i No. 50, 3 . 100“ 

ti No. 51, 6s 66 70 66 

- No. 57, in the name of Edward Houstoun, 

he guardian for Eliza V. Houstoun, ~~ 
a No. 58, in the name of Edward Houstoun, | 

" : guardian for Claudia Houstoun, 7 « 

HS No. 59, in the name of James S. Houstoun, for 20 * 

5 No. 79, Pcs Edward Houstoun, 80. 

No. 80, se | eee 8,110 * 


4,370 * 


It is also agreed that the one hundred and three thousand 
dollars of the first mortgage bonds of the Pensacola and Georgia - 
Railroad Company and of the Tallahassee Railroad, which said 
Houston has heretofore held as security for draft in his favor 
given by M.S. Littlefield, president, etc., on S. W. Hopkins & 
Co., dated May 15,1870, he also deposited with M. D. Papy, to be 
delivered only on the same terms and directions as declared with 
respect to the delivery of the said stock certificates aforesaid. 

It is agreed, in addition, that the delivery of the said certificates 
and said bonds is not to be made to said Littlefield unless, in 
addition to the requirement aforesaid, the suit instituted in New 


/ 
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York against said Edward Houstoun and others by the Western 

Division of the Western North Carolina Railroad Company, 
| claiming the stock represented by said certificate No. 80 for three 
| thousand one hundred and ten shares, and the suits brought 
| against said Houstoun by T. L. Clingman in Pennsylvania and 
| New Jersey, and by Rogers and Bayne and L. P. Bayne in New 
a York shall have been dismissed. 

It is further agreed that the four drafts of George. W. Swepson 
to M. S. Littlefield, accepted by Littlefield, and amounting in 
the aggregate to the sum of one hundred and nine thousand one 
hundred and forty dollars, exclusive of interest thereon, be like- 
| wise deposited with M. D. Papy, and are not to be delivered to 
oF said Littlefield unless and until directed to do so by said S. W. 
: Hopkins. 

Said Edward Houstoun has delivered to said S. W. Hopkins 
three certificates of stock of said Florida Central Railroad Com- 
pany; one, No. 77, in name of James M. Baker, for ten shares, 
transferred in blank by said Paker; one, No. 78, in name of 
George R. Foster, for ten shares transferred in blank by said 
Foster; and one, No. 82, in name of Edward Houstoun, for 
twenty shares, transferred in blank, making together forty shares. 
oe The said certificates are delivered to said Hopkins in order that 
I: they may be transferred to enable persons to become directors in 
said Florida Central Railroad Company, but the same are to be 
held by whosoever said Hopkins directs as a part of the security. 
growing out of the advance made by said Hopkins & Co., to take 
up the draft in favor of said Houstoun given by M. S. Littlefield, 
and the new certificates in time thereof are likewise to be delivered 
to M. D. Papy, and are to be subjeet to the just direction of said 
Hepkins and Littlefield, or either of them in favor of the other, 
| as prescribed in regard to the other certificates and bonds deposited 
| with M. D. Papy as aforesaid. 
<< . Witness our hands this 12th day of April, 1871. 


Epwarp Hovstoun, 
S. W. Hopkins & Co. 
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Exaurisir “©.” 


I acknowledge to have deposited with me, by virtue of an 
agreement between Edward Houstoun and 8. W. Hopkins & Co. 
Certificates of Stock in the Florida Central Railroad Company, 
in the aggregate calling for four thousand three hundred and 
seventy shares, and which certificates are numbered 40, 41, 42, 
43, 44, 45, 47, 48, 49, 50, 51, 57, 58, 59, 79 and 80; and also 
one hundred and three thousand dollars of the first mortgage 
bonds of the Pensacola & Georgia Railroad Company and 
Tallahassee Railroad Company, which, by said agreement, are 
not to be delivered by me unless directed to do so by M.S. 
Littlefield and S. W. Hopkins jointly, or unless directed to be 
delivered to M. S. Littlefield by said S. W. Hopkins or directed 
to be delivered to S. W. Hopkins by M.S. Littlefield ; and unless, 
in addition thereto, the suit instituted in New York against said 
Edward Houstoun and others by the Western Division of the 
Western North Carolina Railroad Company, and the suit brought 
by T. L. Clingman in Pennsylvania and New Jersey, and by 
Rogers and Bayne and L. P. Bayne, in New York, shall have been 
dismissed. | 

I also acknowledge to have deposited with me, by virtue of 
the agreement aforesaid, four drafts of George W. Swepson on 
M. S. Littlefield, accepted by said Littlefield, amounting in the 
aggregate to one hundred and nine thousand one hundred and 
forty dollars, exclusive of interest thereon, and which are not to 
be delivered to said M. S. Littlefield unless and until directed to 
do so by said S. W. Hopkins. | 

(Signed) M. D. Papy. 
May 19, 1871. 


Exarsit “ D.” 


We, Sidney W. Hopkins, Frank H. Collins and Robert I. 
Carpenter, copartners, the firm of S. W. Hopkins & Co. men- 
tioned in the foregoing acknowledgment or agreement, in con- 
sideration of one dollar and other considerations to us paid by 
M. S. Littlefield, therein mentioned, the receipt whereof is hereby 
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acknowledged, hereby assign, release and set over to the said 

Milton S. Littlefield all and singular the rights, title and interest 

which we acquired under and by virtue of the agreement therein 

mentioned between Edward Houstoun and 8. W. Hopkins & J 

Co. of, in and to the four thousand three hundred and seventy 

shares of the stock of the Florida Central Railroad Company, 

and of, in and to the certificates thereof, and also of, in and to 

the one hundred and three thousand dollars of the first mortgage 

bonds, also mentioned in the said acknowledgment and agree- : 

ment, and we do hereby direct M. D. Papy to deliver all of said 

certificates of stock and all of said mortgage bonds to the said 

Littlefield or order upon the discontinuance of the suits men- 

tioned in said acknowledgment. And the said Sidney W. Hop- 

kins hereby, in consideration aforesaid, directs the said Papy to é 

deliver to the said Littlefield or order the said four drafts, | 

amounting in the aggregate to one hundred and nine thousand 

one hundred and forty dollars, mentioned in the said acknowl- 

edgment. ie 
In witness whereof we have this day set our hands and mn, 

this fourteenth day of June, 1872. } 


(Signed) S. W. Hopkins & Co. co 


S. W. Hopkins, [SEAL. ] f 
Frank H. Cottiins, [sEAt.] 


By Cuas. W. Cotiins, [SEAL | 
Attorney. 
R. I. Carpenter, [SEAL ] 


Exursrr “ E.” 


This Indenture, made the thirteenth day of July, one thous- ; 
and eight hundred and seventy-one, between Milton S. Littlefield, < &! 
of the State of Florida, and Calvin Littlefield, of the State of if 
New York: : F 

Whereas, The said Milton S. Littlefield is justly indebted to 
the said Calvin Littlefield in the sum of fifty thousand dollars for 
moneys advanced to and on account of the said Milton S. Little- 
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field ; and whereas M. D. Papy has in his possession as a special 
deposit 110 first mortgage bonds of the Pensacola and Georgia 
Railroad Company, and a certificate for 4,100 shares of stock in 
Central Railroad of Florida, and sundry notes and drafts, amount- 
ing to about $26,500, all of which are held by said Papy in trust 
until certain suits are dismissed ; and whereas the said Milton 8. 
Littlefield is the rightful owner of and entitled to the said bonds, 
stocks, notes and drafts when the conditions and trusts upon 
which the same are deposited with said Papy are fulfilled ; and 
whereas the said Milton S. Littlefield desires to secure the 
payment of his indebtedness, as aforesaid, to the said Calvin 
Littlefield : 

Now, theréfore, This Indenture witnesseth, that the said 
Milton S. Littlefield in consideration of the premises and of the 
sum of ten dollars to him in hand paid by the said Calvin Little- 
field, the receipt of which is hereby acdnowledged, has bar- 
gained, sold, assigned, transferred, conveyed and set over unto the 
said Calvin Littlefield all the right, title, interest, and claims 
and demands of him, the said Milton S. Littlefield, of, in and to 
the said bonds, stocks and notes and drafts above-mentioned and 
in possession and control of the said M. D. Papy, and the said 
Milton S. Littlefield in aid hereof hereby fully authorizes and 
empowers the said Calvin Littlefield to take all needful and 
proper steps to recover the possession of said bonds, stocks and 
notes and drafts, and to give all proper receipts and releases 
therefor ; | : 

Provided, nevertheless, and these presents are upon the ex- 
press condition, that if the said Milton S. Littlefield shall, will 
and truly pay or cause to be paid the amount of his indebtedness 
to the said Calvin Littlefield, as aforesaid, on or before the first 
day of January, A. D., 1872, then these presents to be void, 
else to remain in full force and virtue. 

M. S. Litr.er1evp. 


In presence of 


Aaron BARNETT, 
Wm. B. Kniaar. 
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State or New York, ) oe 
City and County of New York, { “""* 


I, Charles Edgar Mills, a Commissioner of the State of Florida, 


duly appointed, commissioned and sworn, and dwelling in said 


City of New York, do hereby certify that I have this day care- 
fully examined and compared ‘the foregoing copy of a certain 
instrument with the original instrument, of which the foregoing 
purports to be a copy, and, after such examination and com- 
parison, I hereby further certify that the foregoing is a true and 
correct copy of the said original instrument and .of the whole 
thereof and of each and every part of the same. 

In witness whereof I have hereunto set my hand and affixed 
my official seal this 18th day of December, A. D. 1873. 

[L. s.] -_ Cnarites Enear MILts, 
’ Commissioner for Florida in New Yort, . 


No. 117 Broadway, N. Y. City. 


Exursit * F.” 


This indenture witnesseth that, whereas Milton S. Littlefield, 
of Florida, did, on the thirteenth day of July, 1871, convey by 
mortgage to Calvin Littlefield, of New York, certain stocks, 
bonds and drafts, conditioned on the payment of fifty thousand 
dollars, and | 

Whereas, the said fifty thousand dollars, or any part thereof, 
has not been paid, and that the expenses of a foreclosure may be 
avoided, this conveyance is hereby made. 

Now, therefore, for and in consideration of the premises, and 
for the sum of one dollar to me in hand paid, the receipt whereof 
is hereby acknowledged, I have bargained, sold, assigned, trans- 
ferred and conveyed, and by these presents I do bargain, sell, 
assign, transfer and convey to Calvin Littlefield, of New York, 
all my right, title and interest in and to one hundred and ten 
first mortgage bonds of the Pensacola & Georgia and Tallahassee 
Railroad Companies, and four thousand four hundred and ten 


shares of the stock of the Florida Central Railroad Company,’ 


a ee as 


now held by Mr. M. D. Papy as a special deposit, hereby fully 
authorizing the said Calvin Littlefield to reduce the same to 
possession in my name or otherwise. 
Given under my hand and seal this eleventh day of J anuary, 
1872, at Tallahassee, Fla. 
Mitton S. tanita [SRAL. ] 


In presence of 


It is not controverted, at least it never has been, that the four 
exhibits, “A” “B” “C” and “ D” are bona fida contracts; on 
the contrary, it is conceded by all the parties to these appeals that 
said four contracts were actually made in good faith at the time 
they severally bear date. 

They establish beyond all controversy that Milton 8. Little 
field purchased those 103 bonds of Edward Houstoun, and paid for 
them. Indeed, all of the parties before this court concede that 
such purchase was made, and each claims title under this pur- 
chase or through Milton S. Littlefield. 

Those four exhibits establish that after so purchased they 
were charged with certain trusts in the hands of the several 
holders, to wit: Houstoun, S. W. Hopkins & Co. and M. D. 
Papy. 

An agreement in the record signed by the solicitors of the 
parties to those appeals admits that all of said trusts were satisfied 
and discharged. (See agreement, Rec., p. 551). After such trusts 
were discharged Papy claimed he should be paid for his services 
incident to keeping them, and this claim was allowed to his exe- 
cutrix by the court below to the extent of $2,500, and ita pay- 
ment charged upon the bonds. From this part of the decrse uo 
appeal has been taken. So far, there is no dispute between ths 
parties here as to the history of. the bonds, from May 13, 1870, 
the date of Littlefield’s purchase from Houstoun, to the date of 
the decree of the court below. 

And it is shown by the record, and conceded by all parties, 
that these identical 103 bonds have been in the actual custody of 
the court below, awaiting the termination of other litigations, from 
April, 1873, to the present time—a period of over twelve years. 
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The execution of the mortgage to appellant is proven by one 
of the subscribing witnesses, Aaron Barnett, of New York. His 
testimony on this subject will be found in the Rec., pp. 507 to 510. 

Barnett, in relation to this mortgage, testifies as follows: “I am 
familiar with the transaction from the fact of hearing the Little- 
fields talking over it and agreeing to it, and it was signed and 
delivered on the same date, as near as I can remember, by Milton 
S. to Calvin Littlefield (Ree., p. 507). * * * 

“T saw him sign the original of this paper, Exhibit No. “1,” 
and the signature to it was in his handwriting.” 

“QY. Do you know where the original of this paper (Exhibit 
No. “17) now is ?” 

‘A. I have inquired of General Finley, in Florida, from time 
to time, who had the mortgage—this original instrument—in his 
hands for several years, and he said he had misplaced it in some 
way, but he believed it was in some friend’s safe in Jackson- 
vie” * ee 

“Tn going down to Florida, from year to year, some years ago, 
Calvin Littlefield handed me this copy, stating at the time that 
General Finley had the original; for me to see General Finley 
and confer with him in what way it might be best to enforce this 
claim, which I did from time to time; and this copy, I believe, 
had been in my possession for several years, and I read it more 
than once.”’ 7 

Jesse J. Finley testifies that he, as the attorney of Calvin 
Littlefield, received the original of this mortgage as early as 
December, 1873; that he had lost or mislaid it, and could not 
find it after diligent search (Rec., 495 to 498). 

On the 24th of December, 1873, General Finley wrote 
Calvin Littlefield the following letter, to wit: 


“ JACKSONVILLE, Fxia., December 24, 1873. 


“ Dear Sir—I have your letter of the 18th inst. conveying 
the power of attorney to me, and also your agreement with Gen- 
eral Littlefield of July i5, 1871. | 

(Norr.—July 15 is a misprint ; should be 13.) 
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As General Littlefield had not yet been examined before the 
Master in Chancery in the matter of the creditor’s bill (Miller 
suit), about which I wrote you in my last, the agreement sbove 
mentioned reached me in time to enable him to answer more fully 
and satisfactorily as to the ownership of the stocks and bonds 
mentioned in said agreement. He will answer that these securi- 
ties belong to you, and not to him. Iam of the opinion that you 
are the bona fide owner of these securities, under and by virtue 
of said agreement, and that any decree made in the case of 
Miller vs. M. S. Littlefield is not binding on you, for the reason 
that you were not and are not a party tosaid suit. For the present, 
theretore, 1 do not see that it is necessary to take any steps or 
incur the expense of any independent proceeding in the matter. 
As things progress, however, if it should become important for 
the protection of your interests to institute proceedings, it can 
be done. I will endeavor to ascertain whether the lots in River- 
side can be jeased or sold, and let you know. I will transfer your 
interest in the mortgage to Mr. Green, as directed and as author- 
ized by the power of attorney. Shall I look for you by the last. 
of January ? 


, 


I am, truly yours, 
| J. J. Finiey.” 


Ree., pp. 512, 513. 


Barnett and Finley are disinterested witnesses, and if human 
testimony can be relied upon, it is established beyond controversy 
that the execution of this mortgage to appellant was a bona fide 
transaction. 

Besides, the appellant himself testifies that on the day this 
mortgage was signed, to wit. : July 13, 1871, he had a settlement. 
with Milton S. Littlefield, at Jacksonville, Florida, in the presence 
of W. B. Knight, Aaron - Barnett and A. J. Peeler; that over 
$50,000 was found to be due him by such settlement, and said 
Peeler, an attorney-at-law, drew the mortgage, which was then 
and there executed and delivered. (See Calvin Littlefield’s testi-. . 
mony, R., pp. 498-506.) It was this settlement that Barnett | 
refers to, when he says that he heard the matter talked over. 
between the Littletields. 


tie 
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Calvin Littlefield alsu testifies that Exhibit “F” was also 
executed and delivered to him by M. S. Littlefield (Rec., p. 500), 
and the latter testifies to the execution of both exhibits (Rec., pp. 
506-507.) 

After the execution of huis two contracts, M. S. Littlefield, 
in his testimony, in various other suits, has spoken of these 103 
bonds as his individual property, and, on page 537 of the Ree. (p. 
1490, original), he explains why he had thus looked upon these 
bonds as his property. He simply assumed that, by reason of his 
relationship to appellant, that if he could raise the money and 
pay him, the latter would deliver him the bonds. Appellant can- 
not be prejudiced by such testimony. 

It also appears from Milton S. Littlefield’s testimony (Rec., p. 
1488, original), that $17,000 of the $50,009, which this mortgage 
was executed to secure, was used in part payment of these identi- 
cal 103 bonds. 

The answer of the trustees, and of Reed to petition of Little- 
field denies that this mortgage, and sale of equity of redemption, 
were executed as they purport to have been, but neither of them 
have adduced a scrap of evidence to support such denial, and if 
any effort wae ever contemplated to impeach the bona fides of 
these two contracts it was wholly abandoned in the Court below. 
The effect of such denial was to compel the production of proof, 
and this was doubtless the object of such denial in the answer, 
coupled with the hope that from the lapse of time, the requisite 
evidence could not be obtained. 

It is thus established that appellant, Littlefield, acquired the 
interest of a mortgagee, in these bonds, and the right of possession 
thereof, under provisions therein (which see), as early as the 13th 
day of July, A. D. 1871, the date of the execution and delivery of 
the mortgagee. That thereafter the only interest Milton S. had 
in these bonds was the equity of redemption, and this he sold to 
appellant, in consideration of such indebtedness, January 11th, 
A. D. 1872. It will not be denied that such indebtedness exceeded 
the cash value of the bonds at that time. The only testimony 
as to their valne is that they had no market value at all, only a 
speculative value. And in view of the status of these bonds, at 
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that time, the railroad upon which they had been a lien having 
been soid by the trustees, and the latter having heen defrauded 
out of that part of the purchase-money applicable to their pay- 
ment, it will be readily understood that they had no market value 
whatever. 


APPELLANT LrrrLEFIELD First 1 Port or Trmr. 


Assuming that all the parties to this appeal, concede, as we 
understand they do, that Milton S. Littlefield acquired the legal 
title to the bonds in controversy by purchase from Houstoun, sub- 
ject to certain trusts, and that those trusts were discharged, and 
that all the parties here claim under said Littlefield, the contro- 
versy is resolved practically into one of priorities among the 
claimants. 

And we desire to emphasize the fact -_ appellant Littlefield 
18 Jirst in point of time. 

It is established, that on the 13th dey of July, A. D. 1871, he 
held a mortgage on these bonds to secure the payment of a debt 
for borrowed money, found due upon a settlement made on that 
day in the presence of witnesses, and on the 11th day of Janu- 
ary, 1872, the equity of redemption was sold to him, clothing 
him with a complete title. 

This is overwhelmingly established by the testimony of disin- 
terested parties entirely free from any suspicion, and there is no 
evidence to the contrary. This appellant’s interest was, there- 
fore, acquired long before the commencement of the judicial 
proceedings under which appellant Reed asserts his claim to the 
bonds. The judgment creditors’ bill against Milton S. Littlefield 
and others on which the alleged sale of said Littlefield’s interest 
in the bonds was decreed and made to Robert J. Washington, 
trustee for E. M. L’Engle, was not filed till the 15th day of 
November, 1872 (Rec., p. 154), over sixteen months after the exe- 
cution of the mortgage to Calvin Littlefield. 

The judgments on which the creditors’ bill was based were 
not recovered till the 15th and 18th days of April, 1872. 

Rec., 184, 148, 150. 


ita via! Saat Ms | a eae 
= conan ih s , perso wie ES 
2 — An Ne reer tee Bere - os $ 
re his 
. 7 4 pis» 


oe RT Ce eS 
at RP eine gee 


30 


The notes on which the Miller judgment was recovered were 
not made till the 16th day of February, A. D. 1872 (Rec., p. 150), 
the note on which the L’Engle judgment was recovered is not in 
evidence, but whatever its date may be there is no pretense that 
it was taken on the faith or belief that Milton S. Littlefield 
owned any interest in the 103 bonds, or with the knowledge that 
he had ever owned such bonds. Final decree of sale of Milton 
S. Littlefield’s alleged interest in the 103 bonds was not rendered 
on the Miller judgment creditors’ bill until December 2, 1873 
(Ree., p. 175), and the sale occurred August 5, 1875. The 
amount of the bid, $307.50, was credited on the judgment or 
execution in favor of E. M. L’Engle by the latter’s direction. 
Vide Master’s Report of Sale, Rec., pp. 178 to 182. 


It is thus established that all these judicial proceedings under 
which appellant Reed claims by assignment from L’Engle, the 
real purchaser at such sale, or from Robert J. Washington, 
trustee for L’Engle, were long subsequent to the date appellant 
received his mortgage on these bonds, and the deed of sale of the 
equity of redemption therein. 

That Calvin Littlefield was first in time as against Reed is too 
clearly established to be controverted. 

We shall, therefore, invoke the doctrine that he who is first in 
time is first in Jaw; and he who is first in law is first in equity, 
and that a bona fide purchaser is a favorite in a court of equity. 

With respect to the claim of the trustees, the appellees, it 
may be stated in this connection, that the first time they asserted 
any right in or to these 103 bonds, either to have them delivered 
to them, per cancellation, or otherwise, was on the 20th day of 
March A. D. 1872, on which day they commenced a suit in the 
Circuit Court of Duval County, Florida, in which those bonds 
inter alia were involved. This was the first act which by any 
possibility appellant Littlefield could be charged with notice of as 
an assertion of any adverse interest by the trustee, and this was 
long after his mortgage and purchase of the bonds, even if we 
waive the question that “ls pendens” does not apply to negotia- 
ble securities, when the Court does not take possession of them. 
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But it will be presently shown that the trustee subsequently 
abandoned any claim ¢o or tn the bonds, and contended that they 
should be decreed to have a first lien on the railroad property to 
secure this payment, and this vendor’s lien was decreed to them, 
in the Schutte case, and the railread has been sold under said 
decree, subject’ to said lien. 


SILENCE AND LACHES. 


It may be claimed that our client is not entitled to the pro- 
tection of the doctrine of legal priority, and of a bona fide pur- 
chaser on the ground that he has permitted his claim to remain 
dormant, and by his silence and neglect to give notice of it at an 
earlier date is barred from controverting any subsequently 
acquired interest. But was hesilent ? It is proven that he sent 
his mortgage to his attorney, J. J. Finley, Esq., at Jacksonville, 
in 1873, with instructions to enforce his rights acquired thereby. 
This was soon after the Court below obtained possession of the 
bonds in the Anderson suit. That suit was brought July 24, 
1872, and the Court, through its master, did not get possession of 
the bonds till April, 1873. J. J. Finley, Esq., appellants’ attor- 
ney, wrote the latter on December 24, 1873 (Rec., p. 512), 
acknowledging receipt of the mortgage, and advising appellant 
that it was not necessary for him to become a party to the Miller 
suit to protect his interests, and assuring him that “ as things 
progress, however, if it should become important for the protec- 
tion of your interests to institute proceedings it can te done.” 
He acted on the advice of his attorney-in not bringing suit, who 
assured him that Milton S. Littlefield, the mortgagor or pledgor, 
would testify, when called on, that these securities belonged to 
him. Barnett, a subscribing witness to the mortgage, testifies 
that he went to Florida “from year to year,” and saw General 
Finley from time to time on behalf of appellant, as to enforcing 


his claim. 
Rec., p. 508. 


Appellant therefore sent his claim to his attorney, where liti- 
gation involving these bonds was pending, and relied on his 
advice and action to protect him. 
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He is not, therefore, chargeable with any intention of conceal- 
ing his title, and whatever laches there have been, if any, which 
we deny, was caused by his attorney, and not by him. It appears 
that no claimant of the bonds, Robert J. Washington, under 
whom appellant Reed claims, included, intervened in the Anderson 
suit, in which the bonds were held,until the year 1875 (vide Reed’s 
Answer, Rec., p. 492). The bill in the Schutte case was filed 
May 23, 1877 (Rec. p. 443), involving these bonds, as shown in 
the statement of this case, and it seems that, by general consent, 
all litigation over the bonds in the Anderson suit was suspended 
until an end of the Schutte case was reached. This latter case 
was not disposed of until October Term, 1880, by this Court 
(reported in 103 U.S. Reports, p. 118), which finally adjudged 
that the trustees had a first lien on the railroad, to secure the pay- 
ment of these bonds. Until this claim in the Schutte case was 
affirmed by this Court, the true status of the bonds in question 


here had not been settled as between the trustees representing 


them and insisting upon a statutory lien for their payment, and 
Schutte et al. holders of State bonds, who denied that the trustees 
had any lien whatever on the road for their protection. Had the 
Court sustained the position of Schutte e¢ al. with respect to the 
103 bonds, they would have been worthless, and it is apparent 
that all parties suspended their controversies touching them, and 
awaited the final result in Schutte’s case. 

Appellant Littlefield filed his petition February 27, 1882, the 
mandate of this Court in Schutte case reached the Court below 
June 23, 1881. 

In view of these facts and circumstances of the case, and the 
fact that the bonds, the subject matter of the controversy, was in 
custodio legis, we submit that any failure on appellant’s part to 
more actively assert his claim to these bonds is sufficiently 
explained, and places him beyond the reach of the statute of 
limitations, the doctrine of laches, or stale claim. 

Moreover, before a party can be deprived of the protection of 
the rule, that he who is first in time is first in law and equity, on 
the ground that he has failed to assert or give notice of his claim 
in time, some other party must establish that he has bona fide 
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acquired an interest in the property, paying new consideration 
therefor, or at least given new credit on the faith of the ap- 
parent ownership of the property in another, wHnene notice of 
such latent equity. 

The junior assignee must establish that he has oni an in- 
terest bona fide for value, paying new consideration, before he can 
ask a senior assignee to be postponed. 

Berry vs. Mutual Insurance Co., 2d Johns. Ch., p. 
603. 
Murray vs. Lylburn, 2 Johnson’s, Ch. 442. 


In Judson vs. Corcoran, 17 How., 612, the Court declared 
the zeneral rule to be as stated above, but found in that case, as 
a matter of fact, that Corcoran, the junior assignee, paid full 
value for the claim purchased, without notice of any latent prior 
outstanding equity held by Judson. 

The junior assignee in that case was an innocent bona fide 
purchaser, in its technical sense, without notice of any prior 
equity. 

So in Spain vs. Hamilton, Ist' Wal., 604, the general rule as 
here contended for was conceded, but this Court found that in 
point of fact the junior assignee advanced his money in good 
faith to the assignee, receiving an order upon the firm without 
notice of a latent equity of. an opposing claimant. 

The case at bar 1s, therefore, clearly distinguishable from the 
eases of Judson vs. Corcoran, and Spain vs. Hamilton. In the 
case at bar the sale was a judicial sale, under which junior assignee 


claims. 
The $103,000 of bonds were bid off at the following prices : 


96 bonds of $1,000 each, at $2.50 per bond ...... $240 00 
2.50 * 2 50 


45 00 
‘ae boa 20 00 
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Vide Report of Master, Rec., pp. 180 to 182. 
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This sale of the interest of Milton S. Littlefield’s in the bonds 
was made subject to the trusts with which they were charged in 
the hands of Mr. D. Popy, for the protection of Edward Houstoun. 

Vide Decree, Rec., p. 175. 


This trust is specified in Exhibit “B” to petition of appel- 
lant Littlefield (Rec., p. 482); and the trust was subsequently 
discharged by Milton S. Littlefield for the benefit of appellant, 
and not by the purchaser, at the judicial sale (vide Exhibit “ D”’) 
to appellant’s petition (Rece., p. 483), signed by S. W. Hopkins 
and others, wherein they acknowledge satisfaction.of said trusts 
by M. S. Littlefield, except dismissal of certain suits, and direct 
Papy, upon the dismissal of such suits, to deliver the bonds to 
Milton &. Littlefield, and it was stipulated by counsel in the 
Court below that such suits were dismissed (Ree., p. 551). 

The satisfaction of these trusts, involving payment to Houstoun 
of a large portion of the purchase-money paid for the bonds, 
enured to the benefit of the appellant, and of itself overrides any 
equity acquired by L’Engle at the judicial sale, or by Reed as 
his assignee, if indeed such sale was not a nullity. 

Reed’s equity cannot rise any higher than his assignor, cer- 
tainly not in the absence of evidence that he paid a new consider- 
ation for them, and there is no such evidence in the Record. 

Another objection to sustaining any right claimed under the 
judicial sale of the bonds is, that the purchaser bought into liti- 
gation. These bonds were held in the custody of the Court in 
the Anderson suit in which this controversy has arisen, at the 
very time of their sale under the decree in the Miller suit, in the 
same court, and the risk and peril of this litigation here pending 
before this Court attends the purchaser. He could not acquire 
under such sale any greater interest then the judgment debtor, 
Milton S. Littlefield, had when the decree of sale was made in 
the Miller suit. 

A purchaser. pendente lite “ acquires no title superior to 
that possessed by the judgment defendant at the very moment of 
the creation of the judgment lien. 

_ [f when such lien attached the title was tied up by the pen- 


: 
| 
| 
| 

¢ 


~4 


35 


dency of another suit, such purchaser acquired nothing which is 
not also subject to the hazard of such other suit. Such purchaser 
is bound by the result of pending litigation.” 

Freeman on Judgments, sec. 208. 


A Court of Chancery will not permit the lien of a judgment 
creditor to exclude a prior equitable title in a person. The lien 
will be limited to such interest as the judgment debtor had at the 
date of the judgment. 7 Wall., 218. 

Steele vs. Taylor, 1 Minn., 278. 
Hart vs. Marshal, 4 Minn., 296. 


Purchaser pendente lite takes, subject to amendment and all 
the acts. of the Court, the same as if he -_ been an original 
party thereto. 

Tilton vs. Cofield, 93 U. S. Rept, 163-168. 


It foliows that, as Milton S. had sold the bonds to Calvin 
Littlefield prior to the commencement of the Miller suit, no 
right whatever was acquired by the purchaser at that sale, and 
that such purchaser would be bound by a decree to that effect by 
this Court, the same as if this appELLant had been an original 
party to the ANDERSON sUIT. 

Again, this appellant never was given an opportunity to come 
into the Miller suit and assert his claim if he had desired to, 
The decree in that suit permitted no claimant, except an execution 
creditor, to come before the Master and prove his demand. The 
Master was directed to advertise for execution creditors only. 
Ree. p. 175. 

We respectfully insist that the Master should have been di- 
rected to advertise for all persons claiming any interest in the 
bonds to come before him and prove their demands; and that a 
sale of an unknown indefinite, interest in the bonds, for specula- 
tive purposes, while they were in custodis Jegis, in an other suit, 
pending a contest over them, was void. 

Freeman on Judgments, sec. 207, 14 How, p. 52. 


Especially so, when the bonds were burdened with a trust, to 
secure the payment of large sums of money, and the perform-— 
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ance of acts requiring the expenditure of money, the amount of 
which was not known nor ascertained by the Master. 

There are still further objections to the sale. The decree was en- 
tered upon decrees pro confesso, after dismissal of the only defend- 
ant, [loustoun, who had interposed a defense, indicating hot haste 
on the part of complainant—the real complainant being E. M. 
L’Engle—who was the solicitor representing the nominal com- 
plainant ; and the decree provided that the Master should ascer- 
what compensation should be paid to M. D. Papy for his services 
as trustee ; and that this should be paid by the purchaser, and 
the said other trusts, then existing, should be discharged before 
such purchaser could have the bonds delivered to him. 

Vide Decree, Rec. p. 498 (original). 


This amount due Papy was not ascertained before the sale asthe 
decree directed, nor the trusts discharged. 

Again the decree ordered that, “ the actual possession of such 
bonds * * * shall be delivered to the Master for the purposes 
of this decree,” and this was to be done before any sale could be 


made. 
Vide Decree, Rec. pp. 499-500 (original.) 


This prerequisite to a sale was not complied with; the Master 


never acquired possession of the bonds, as it is conceded that 


they were in the actual possession of another Master, A. Doggett, 
in another suit—the Anderson suit. The Master, in his report of 
sale, states that the bonds could not be delivered to the pur- 
chaser, Robert J. Washington, because, “the same having been 
sold, subject to the trust mentioned in the decree, and the custody 
thereof being in the trustee.” (This latter clause is obviously 
untrue.) ; 

We submit that the sale was in violation of the decree and 


void, and that even a confirmation of the master’s report would 


not validate it. 
We can find no decree of confirmation in the Record. 
Under such a state of affairs, with respect to this sale, it is idle 
to contend that the purchaser is, or those claiming under him are, 
a bona fide assignee for value without notice, and entitled to 
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priority to appellant Littlefield. The manner of such sale was a 
travesty on judicial proceedings, and conferred on the purchaser 
no title or right to raise the question of priority or of laches. 
Laches cannot be imputed to appellant Littlefield during the 
pendency of the Schutte case. 
Pacific Railroad of Missouri vs. Missouri Pacific 
R. R. Company, 111 U.S. Repts., pp. 505, 520. 
12 Wheaton, 129. 


Doctrine of laches does not apply to a chose in action, nor to a 
fund not susceptible of manual transfer and possession. 
White & Tudor Leading Cases in Equity, | Vol. 2, 
. Part 2, top page 1661. 


Certainly not. by the trustees. The answer of the trustees to 
Schutte’s bill, as shown in the statement of facts, and more fully 
stated hereafter, gave notice to all parties who knew of the alle- 
gations therein that the trustees were earnestly contending for 
a vendor’s lien—a first lien—on the railroad property for the 
entire balance of purchase-money, a part of which, when received, 
was to be applied to pay the very bonds in controversy. 

Having succeeded in that contention, and obtained a decree to 
that effect, confirmed by this Court, appellant could not have ap- 
prehended that the trustees would “ about face” and insist the 
securities should be delivered to them and the amount thereof 
credited on such decree. It was the duty of the trustees to pro- 
tect the bonds, and they were the trustees of the appellant and 
every other person who owned one of the 472 outstanding bonds, 
and they cannot charge /aches upon any holder of a bond for not 
sooner notifying them that he was such holder. 

It is claimed in the answer of Reed, paragraph 7 thereof (Rec. 
p. 490),.and in the answer of trustees adopting Reed’s answer, 
(Rec. p. 493), that Littlefield is barred by not filing his petition 
within the time. fixed by order of Court for claimants to pre- 
sent their claims to the bonds before the master in the Anderson 
suit. No order of Court fixing any time is found in the record, 
and if such order was made, the objection is entitled to no weight. 
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It is not proven that appellant, a citizen of New York, had 
actual notice of such an order, there is no evidence of willful 
laches or unreasonable neglect, but to the contrary. 

And it is well settled that in such cases a claimant, not guilty 
of willful laches, may come in and enforce his rights even after 
decree of distribution. 

Williams vs. Gibbs, 17 How., 239-255. 
In the matter of Howard, 9 Wal., 175. 


In the case at bar petitioner Littlefield intervened before 
hearing was had on the petitions of others, who have not been 
prejudiced because he did not come in earlier, there is no pre- 
tense whatever of injury to any one by reason of Littlefield’s 
non-assertion of his claimer earlier. 

Statue of Florida, respecting mortgages of personal property 
may be invoked by the adverse claimants... It requires such 
mortgages to be ‘“ recorded in the .office, of records for the 
county in which the mortgaged property shall. be. at: the time of 
the execution of the mortgage,” unless possession is delivered to 
the mortgagee. Our answer to this is, that such statute does not 
apply to negotiable paper; ahd secondly, the proyerty—bonds—was 
not within the State of Fl.rida, July 18, 1871, where the mort- 
gage was executed. It is admitted by all parties to this appeal, 
that the bonds were in the State of Georgia, until April, 1873, 
when they were deposited in the Court below. There is there- 
fore, no shelter in this refuge for the adversaries of Calvin 
Littlefield. | 

The debt discharged in consideration of these bonds, having 
been established beyond controversy, the names of the witnesses 
being given in whose presence the settlement was made, when 
that amount was found due, one of them, A. J. Peeler, Esq., a 
member of the bar of this Court, and none of them called by 
respondents and no innocent junior assignment for value being 
proven, the case of appellant Littlefield stands upon grounds 
that are unassailable. The conduct of Milton S. Littlefield, in 
asserting under oath that he regarded the bonds as his, without 
qualification, after the mortgage or assignment to appellant on 
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the assumption that if he could pay the debt appellant would 
agree to surrender the bonds to him, is reprehensible. 

Especially after assuring the attorney of appellant, that he 
should testify that the bonds were the property of appellant. 

But, in the absence of evidence that any party has been mie- 
led by such assertions, or parted with value, or changed their 
position, relying upon the faith thereof, the rights of appellant 
cannot be prejudiced thereby. His conduct, and the good faith 
of his dealings are not impugned, nor attempted to be, by any 
testimony in the record. 

That he did not give earlier notice of his claim, is abundantly. 
explained by the pending litigation, and the reliance upon his 
counsel, whose advice he took. Whatever may be the damage 
to the character of others by the disclosures of this record, his 
conscience is unstained, and he is entitled to protection as a bona 
fide purchaser. 


Tue CaskE oF APPELLEES. 


They insist that the securities should be canceled and the 
amount due thereon, principal and interest, should be credited on 
the decree in their favor in Schutte’s case. 

A simple statement of the position of the trustees is sufficient 
to condemn them. | 

The point was distinctly made by J. Fred. Schutte eé al. vs. 
R. R. Co. and these trustees, that these 103 bonds should be de- 
livered to them and canceled, and that no lien should be declared 
on the railroad for their payment; and the trustees as distinctly 
insisted that such lien should be declared, and that they had no 
ground upon which to ask for their delivery to them and cancel- 
lation. 

Vide allegations in Schutte Bill Rec., pp. 424, 425, 
433. 

Vide Trustees’ Answer, Rec., pp. 1052 to 1054, in- 
elusive, 1062 to watt inclusive, and 1077 
(original). 

And R. R. Company vs. ‘Schutte, 103 U. 8. Rep., 
p- 135. 


} 
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In that record it was solemnly adjudged against Schutte et al., 
holders of a second lien, and in favor of the trustees, that there 
was a first lien upon all of the railroads west of Lake City, 
Columbia County, for the entire balance of the purchase-money 
due on the sale of March 20, 1869, and there was no reservation 
whatever in the decree, that the same should be without preju- 
dice to the trustees to litigate for the surrender and cancellation 
of said bonds. 

The decree expressly provided that the railroad when sold_to 
satisfy the said second lien in favor of Schutte, should be sold, 
subject to the lien for the full amount of the balance of purchase- 
money applicable to the payment of the 472 P. & G. & T. 
R. R. bonds outstanding, including the 103. 

Vide Decree, Schutte case, Rece., p. 476. 


And the railroad and property have been sold under the 
decree, subject to the lien declared in favor of the trustees. 
Vide Report of Sale by Master, Rec., p. 447. 


This question has been settled as between Schutte e¢ al. vs. 
The J., P. & M.R. R. Co., and the Trustees, all of whom were 
parties to that litigation (Rec., p. 419). 

The road was purchased by Adolph Engler as trustee of the, 
Dutch bondholders, to wit: Schutte e¢ al. (Report of sale, Rec. 
p. 448). 

All the parties to that suit are conclusively bound by the de- 
cree, and so is the purchaser as trustee for the bondholders, hav- 
ing a second lien; and they are the only parties who have any 
interest to raise this question now before the Court. They did 
not even appeal from the decree establishing the lien subject to 
which they beught. 

Forever concluded as they are by the decree and purchase, i¢ 
would be a fraud upon them to now cancel the bonds and credit 
the amount they represent upon the decree in favor of the 
trustees. 

In Swann vs. Wrights, executor, 110 U. S. Rep., p. 590, it 
was held by this Court that a purchaser of a railroad, under a 
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decree declaring that the sale should be made subject to a lien, 
cannot dispute the validity of the lien even on the ground of 
fraud. In that case the purchaser was not a party to suit; here 
the persons in whose behalf the road was purchased were original 
parties to the suit, and they are bound both by the decree and by 
the sale. 


But the purchasers are not here disputing the lien. 

The appellees in whose favor the lien was declared, and on 
their application, are disputing it, and seeking to reduce it by a 
credit to the amount of the 103 bonds. 

In case of Trustees vs. J.. P. & M. R. R. Co., Milton S. 
Littlefield et al., 16 Florida, 725 to 727, it was pointedly decided 
that the trustees could not have a decree for the full amount of 
the purchase-money due and a subsequent decree for a delivery 
and cancellation of a part of the bonds embraced in the first 
decree. This judgment of the Supreme Court of Florida is con- 
clusive upon the trustees, and in favor of the J., P. & M. R. R. Co. 
and Milton S. Littlefield. And his assignee, the appellant Calvin 
Littletield, is entitled to the benefit of that judgment, the. assign- 
ment or mortgage having been made prior to the commencement 
of the suit, March 20, 1872, in which it was pronounced. 


What the Supreme Court of Florida has decreed could not be 
done, has been done in the Federal Court, if the decree under 
review on this appeal is not reversed. 


Whatever right the trustees, or the State of Florida, may have 
once had, if any, to ask for the delivery and cancellation of these 
bonds, they abandoned in their answer to the Schutte bill, and 
by taking a decree for the payment of the bonds themselves. 


If the trustees in the Schutte case had contended that the 
securities were not outstanding obligations, it is obvious that 
every claimant thereof having notice of such suit, would have 
intervened to protect his claim. But when he saw his trustee 
litigating for his protection and defending his rights, such inter- 
vention became unnecessary and improper. Such trustees are now 
seeking to repudiate their trust. They hold an iniquitous 
position. Having compelled the J.,P. & M. R. R. Co. and 
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Milton S. Littlefield, who owned nearly all its stock, to pay a 
debt to them, they turn round and say the debt did not exist. 

And for whose benefit? Clearly for the benefit of the present 
owners of the railroad—the Florida Railway and Navigation ; 
Company, The proposition of the appellees zs to give that com- { 
pany the amount dune on these bonds. They have no duty to | 
perform to that company, and are under no obligation to it. 

Is it equity, or even barbarous justice, to give that company 
the amount due on these bonds, when one who paid $50,000 for 
them, fourteen years ago, and is a bona fide purchaser, is appeal- 
ing to the Court to deliver them to him? This seems to us a 
monstrous iniquity! Milton S. Littlefield was the owner, as all 
concede. He paid for the bonds, partly with his own money, 
partly with money borrowed of Calvin Littlefield, partly with 
moneys of J., P. & M. R. R. Company, which was largely 
indebted to him at the time. All parties to this appeal concede 
this. The establishment of the lien upon the property of that 
‘company was, in the “ye of equity, payment by that company of 
these bonds. 

The establishment of the lien was the destruction of Milton S. 
Littlefield’s stock to the extent thereof. The trustees, then, have 
taken the property of the company and of said Littlefield to pay 
for these bonds; they now ask to take the bonds themselves 
away from his creditors, and from appellant, who took the 
bonds in satisfaction of his debt. Surely this is an enormous 
wrong. It is worse than a highway robber, who never demands 
booty and its price, too. 

The trustees now claim that under some verbal agreement 
made by the J., P. & M. Co., through its president, Littlefield, 
with the Governor of the State, when the $4,000,000 of State 
bonds were exchanged, that company agreed to take up and 
| cancel the 472 P. & G. & T. R. R. bonds (vide testimony of 
| Governor Reed, Ree., 57 to 60, and of Milton S. Littlefield, 


b. 
80 to 82). The trustees, in answer to Schutte’s bill, denied any 
such agreement, at least any of any legal effect. They now aver ' 
there was such an agreement (vide answer of trustees to appel- it 
| 


lant’s petition, Rec., p. 493). 
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For sake of argument, admit that there was. Instead of 
enforcing such an agreement, or suing upon it, they have enforced 
payment out of the property of the company to the injury 
of other creditors. Is not satisfaction of a debt out of the 
prope:ty of the debtor, without suit on his personal obligation, as 
conclusive as satisfaction by such suit, and is not satisfaction by 
either remedy a bar to the other remedy ? 

Besides, at the time of such alleged agreement and exchange 
of bcnds, the State was interested in the surrender and cancella- 
tion of the P. & G. & T. R. R. bonds, and could well call on the 
J., P. & M. Company to take up those bonds, so that the State 
would have the security of a first lien, as the statute provided,. 
for her protection. Such an agreement might have been proper 
then both to secure the State and the holders of its bonds then to 
be issued, to wit., Schuttee et al. 

But the State bonds were declared unconstitutional ; and she 
has no further interest in the subject. Schutte et al. have 
enforced their lien, and purchased the road subject to a lien for 
the payment of the bonds in question, and they have no further 
interest in it. Again, such agreement is alleged to have been with 
the Governor, representing the State, as trustee, on an interest 
distinct from that of the Board of Trustees, and the latter have 
no privity in such contract. 

It is also asserted in the trustee’s answer to Littlefield’s petition 
(Rec., p. 493) that Milton S. Littletield bargained with Houstoun 
for the purchase of these 103 bonds, and when they were subse- 
quently paid for, to wit., April 12, 1871, through S. W. Hopkins 
& Co., they become in equity the property of the trustees. 
Why? Had not said Littlefield the same right to own the 
bonds as any other person? He was under no personal obliga- 
tion to the trustees to purchase the bonds for the trustees, and if 
he had been they have not pursued it. They have abandoned it, 
and obtained satisfaction out of the property of the company and 
out of his stock in the company. They cannot have satisfaction 
of the debt twice. 
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As to THE PURCHASE OF THE Bonps. 


It appears from a receipt (Rec., p. 526), signed by Houstoun to 
George W. Swepson, and drafts drawn by Swepson on Little- 
field, in favor of Houstoun, or indorsed by him (Rec., p. 527), 
that Swepson and Littlefield (Milton S.), jointly purchased these 
bonds (then 110) and other property of Houstoun, as early as Au- 
gust, 1869, lone before the exchange of bonds between the State 
and J., P. & M.R. R. Co., and long before that company was 
organized. That Swepson contributed towards the payment 
$23,000, and Littlefield $35,000, in cash; and Swepson 
contributed .four drafts on said: Littlefield, aggregating $109,- 
140, dated Ang. 2, 1869. That subsequently, the 13th day of 
May, A. D. 1870 (vide answer of Houstoun, Rec., p. 45), Hous- 
toun entered into a written contract whereby he sold to Littlefield 
the said four drafts by Swepson upon him and all his interest in 
the 103 (then 110) bonds and other property (vide Rec., p. 481). 

From this contract it appears that Littlefield took up the said 
four drafts on him, which Houstoun held as collateral security for 
the discharge of Sw epson’ s obligation, and in lieu thereof paid 
Houstoun $10,000 in cash, and de'ivered to him a draft for 
$163,070.20 on S. W. Hopkins'& Co, New York, signed Milton 
S. Littlefield, President J..P. & M. R. R. Co. (vide copy of 
draft, Rec., p. 194; it is the same draft mentioned in the contract, 
though the amount is not correct, according to the print). 

Prior to the contract of sale from Houstoun to Littlefield the 
latter had purchased all of Swepson’s interest in Florida railroads, 
including the 103 bonds (testimony of Swepson, Ree., p. original 
1185, and of Littlefield, p. original 151). It thus appears that 
Milton S. Littlefield purchased these bonds before said company 
was organized. 

True, he says if they had been delivered to him when he paid 
for them he would have delivered them to the trustees, and 
charged the railroad company for the amount he paid, ete. But 
he did not have possession, did not deliver them, and the subject 
cuts no figure in this case now, having sold them to another. 

Nor do we see that it isa material question how.much, if any, 
of the funds used by Milton S. Littlefield belonged to the J., P. 
& M. Company, of which he was president. If he had embez- 
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zled moneys of that company it does not concern the trustees. 
They have not been subrogated to any rights of company in the 
premises. 

While he admits that some of the funds he used to pay Hous- 
ton for the stock and bonds purchased of him belonged to the 
company, he asserts, and it is nowhere denied, that the company 
was largely indebted to him at that time for advances made to 
it, and that about $60,000 paid were his own money. 

Testimony of Littlefield, Rec., pp. 52, 77-83, 101, 
- 105, 534-539, inclusive. 


We insist that the following propositions have been estab- 
lished in answer to the claim of appellees: 


First—That appellant Littlefield became a bona fide parchess; 
for value prior to any notice by suit or otherwise that the 
appellees claimed any right ¢o or interest in the 103 bonds. This 
is proven beyond denial. 

Second—That by their answer to the Schutte bill filed May 
23, 1877, appellees declared to whomsoever might be held to be 


the rightful owner, that they did not assert any claim to the 


bonds, but asserted a lien on the roailroad for their payment ; that 
on May 31, 1&79, such lien was decreed in their favor, which 
decree was affirmed by this Court at the October Term, A. D. 
1880. : 

Third—That by such decree they have enforced payment out 
of the property of the J., P.& M. R. R. Company in the eye of 
the law, and it is their duty to make actual payment to the holder. 


Fourth—That to permit them now to give the amount of the 
bonds to the owners of the road has no support upon any principle 
of law or equity, but would bea fraud upon the creditors of Milton 
S. Littlefield, even if neither of appellants has any right to them. 


Fifth—That appellant Littlefield having taken the bonds in 
satisfaction and discharge of a debt, a new consideration arose 
whereby he become a bona fide purchaser for value, as against 
an antecedent equity. 

White & Tudor’s L. C. in Equity, Vol. 2, part 1, 
p. 33. 
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Sixth—That he was not called upon to give tothe Court hold- 
ing the bonds as trustee for the rightful owner notice of his claim 
until the litigation in the several cases had established their 
status, and that the doctrine of laches does not apply to such a 
case. 

Ibid, Vol. 2, part 2, p. 1661, top page. 


Seventh—That the facts and circumstances under which the 
bonds were sold and purchased by Robert J. Washington, trus- 
tee for E. M. L’Engle, a judgment creditor, in the.Miller suit for 
the trifling sum of $307.50, make a proper case for equity to de- 
clare the sale a fraud. | 

The only remaining question in the case is, has appellant 
Reed acquired any interest in the bonds by assignment or other- 
wise from any source other than as assignee of L’Engle’s interest 
as purchaser at the judicial sale in the judgment creditor’s suit of 
Miller, already discussed, and if so, is such interest of that char- 
acter to give him priority to appellant Littlefield. 

In the first paragraph of his answer (Rec., p. 490), the appel- 
lant Reed claims, as assignee of Robert J. Washington, L. P. 
Bayne & Co., Henry Rogers, trustee and Thomas Clingman, the 
West Division of the Western North Carolina Railroad Com- 
pany; the Jacksonville, Pensacola and Mobile Railroad Com- 
pany, and E. M. L’Engle. The interest that was assigned to 
"Reed by L’Engle has already been disposed of. And Lawrence 
Bayne, in his petition in the Miller case, swears that L. P. Bayne 
& Co. has no interest in the bonds in question ; but. alieges that 
he himself has an interest in them, without stating what that in- 
terest is. (Vide Petition, Rec., p. 161). The said L. P. Bayne 
claimed that one Henry J. Rogers held these bonds, as trustee, 
as security for an antecedent indebtedness. Under the con- 
tract with Milton S. Littlefield, made by C. L. Chase, as attorney- 
in-fact, it appears that such contract was executed by the said 
_ Chase, claiming to be such an attorney-in-fact, on the 18th day of 
June, 1872 (Rec., pp. 214 and 215). There is no evidence in the 
record that Milton S. Littlefield ever authorized Chase to make 
such a contract with Bayne, or in any other manner to pledge 
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these bonds as security for the debt. And if said contract was 
made it was nearly one year subsequent to the time when appel- 
lant Littlefield acquired his interests in the bonds. Therefore, 
Bayne’s equities would be subordinate to those of C. Littlefield’s 
interest. 

It appears that on December 14, 1876, Clingman filed a peti- 
tion in the Miller suit after a sale and final decree (Rec., pp. 169 
and 171), setting up an interest in these bonds. But he does not 
pretend that he had any lien upon them under a contract or other- 
wise. He avers that he obtained the judgment against Houston 
(Ree., p. 480, original), and such judgment created a hen upon 
these bonds. This, however, is purely argument, for he does not 
state when such judgment was recovered ; nor in what court it 
was recovered ; nor that either of the Littlefields were parties to 
such suit ; nor is the judgment produced in this case. There is 
nothing in this petition, nor elsewhere in the record, to establish 
any lien whatever upon the bonds. 

Interest acquired by Reed under assignment from W. D. of 
W. N.C. R. R. Co. There is in Kec, pp. 515 and 516, a paper 
signed by Joseph B. Stewart, purporting to assign to appellant 
Reed all the interest said Stewart had in the bonds, as solicitor 
for the said company. This is the only assignment in evidence 
in this case by the company to appellant, and this was by the 
solicitor of the company, without authority from company being 
shown to make such an assignment. 

To understand why the names of N.C. R. R. Co. figure on this 
suit, it is necessary to state that in the year 1869 George W. 
Swepson, as president of the company, received State bonds of 
the State of North Carolina to the amount of six millions dollars 
($6,000,000), as the property of said company. He deposited 
(it is claimed) said bonds with Messrs. Soutter & Oo., No. 53 
William street, New York, and with the proceeds thereof he 
purchased, in the winter of 1869, the first mortgage bonds of the 
Pensacola & Georgia R. R. Co. and the Tallahassee R. R. Co., 
extending from Lake City to Quincy. He also purchased with 
such proceeds stock of the Florida Central R. R. Co., whose line 
of road extended from Lake City to Jacksonville. 
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At the sale on March 20, 1869, by the trustees of the Int. 
Imp. Fund, the bonds so purchased were used and applied in part 
payment of the purchase-money at said sale, and hoe: purchasers 
being F. Dibble and associates. 

Swepson afterwards acquired the ownership and control of the 
majority of the stock of the Florida Central R. R. Co. and the J., 
P. & M. R. R. Co., which two owned the entire line of roads fiom: 
Jacksonville to Quincy. 

In the fall of 1869, Swepson sold and conveyed all his interest 
in the Florida Railroad property of every kind, to Milton S. 
Littlefield. Nor has he had any connection with said railroads, 
nor with the litigation that arose from these transactions in the 
State of Florida. In his testimony in New York suits (Rec., p. 
407) and in two affidavits made in said suits (Rec., pp. 414 and 
417), Swepson gives a detailed account of his transactions above 
stated. 

Subsequently, the W. N. C. R. R. Co., became a party in this 
Schutte litigation, and asserted a lien on the railroad west of Lake 
City, and the ownership of the stock of the Florida R. R. Cos.,. 
and ‘of such bonds which had been purchased with its funds. 

Upon reading the opinion of his Honor Justice Bradley and 
the agreement made a part thereof (Rec., p. 461), it will be seen 
that this N. C. R. R. Co., expressly agreed with the Florida Rail- 
road Companies to take State Bonds of the State of Florida or 
other proceeds thereof, issued as the first lien on the line of roads, 
which and the stock of which bad been purchased with its money, 
in payment for its funds so misapplied ; and in the Schutte case, 
it was decided that the N. C. Co., was forever stopped from fol- 
lowing its misapplied money, which had been invested in the 
Florida Railroad Company, or in bonds of the Pensacola, Georgia 
and Tallahassee R. R. Companies. 

Such decree is conclusive upon the said N. C. R. R. Co., and 
upon appellant Reed, if he claims in this suit as assignee of said 
company. But, the one hundred and three (103) bonds in 
question in this case, were not used in the purchase of the Florida 
Railroad property, do not belong to the same category at all as 
those which were so used. It follows, if it were established that 


_ 
. 


, 
—- 


Finke e sy 


49 


these one hundred and three (103) bonds were purchased by 
Swepson with the moneys of the N. C.Co., the latter and its 
assignees, would be stopped from asserting any claim to them by 
reason of having received payment therefor, out of the proceeds 
of the bonds of the State of Florida, in accordance with the 
agreement before mentioned. 

Moreover, there is no pretense that Swepson purchased these 
one hundred and three (103) bonds, with the funds of the N. C. 
R. R. Co. The contrary has already been conclusively shown in 
this Brief. | 

Therefore, upon any aspects of this branch of the case, the 
appellant Reed could not acquire any title to the bonds in the 
suit here, by virtue of an assignment from the N.C.Co. We 
do not understand that said N. C.Co., ever attempted to make 
any assignment direct to Reed. We can find no such assignment 
in the record. Nor is there any assignment in the record to 
Reed from Henry J. Rogers, as trustee for L. P. Bayne; nor 
from Thomas L. Clingman. But there is another complete 
answer to any claim which appellant Reed may assert arising 
under any assignment, if any was ever made by the N. C. Co., or 
by L. P. Bayne, or by Henry J. Rogers, as trustee for Bayne, or 
from Thomas L. Clingman. Such answer arises from the follow- 
ing facts to wit: On the 18th day of December, 1876, Milton S. 
Littlefield of the first part, and the Western Division of the W. 
N. C. R. R. Co., L. P. Bayne & Co., Henry. J. Rogers and 
Thomas Clingman of the second part, through their respective 
attorneys, enter into a cohtract by which the said several claim- 
ants of an interest in the one hundred and three (103) bonds, 
agreed and bound themselves to receive the bonds of the 
Florida Central Railroad Company therefor, to be issued in satis- 
faction of their severally asserted claims upon said one hundred 
and three (103) bonds, and 4,370 shares of the stock of the 
Florida Central Company. (Vide said contract, Rec., pp. 521 to 
528 to inclusive; also power of attorney to Joseph B. Stewart, 
from the N. C. Co., conferring upon him authority to sign said 
agreement. Kec., 523.) 

By paragraph five of said agreement (Rec., p. 522), it was stipu- 


} ee 
be 


50 


lated as follows, to wit: “Upon the issuing and delivery to the 
said Stewart the said bonds in the manner and for the purpose 
above stated, the said Stewart shall transfer and deliver the said 
Florida Central Railroad stock, to such persons in trust as shall 
be appointed by 8. B. Stephens, Esq., as counsel for the said Lit- 
tlefield, and the said one hundred and three (103), Pensacola & 
Georgia Railroad Company’s bonds shall be applied to discharge 
certain other obligation, and debts alleged against the same as a 
lien prior to the right of said Littlefield.” Let it be observed that 
there was no other certain prior lien claimed except that of appel- 
lant Littlefield. And by paragraph six of said contract it was 
expressly stipulated that said Milton 8. Littlefield did not thereby 
admit the validity of any of the demands of the parties of said 
agreement. It was a clear case of compromise to get rid of 
asserted claims on these bonds. It will be observed, also, that the 
amount of the new bonds of the Florida Central Railroad Com- 
pany, which the several parties should receive, was as follows: 
To the N. C. R. R. Company, (125,000) one hundred and twenty- 
five thousand; to Thomas L. Clingman, (25,000) twenty-five 
thousand; to L. P. Bayne or H. J. Rogers, trustee, (75,000) 
seventy-five thousand ; to E. M. L’Engle, (50,000) fifty thousand ; 
to Thomas Coddington, (50,000) fifty thousand. On the same 
date, the 18th of December, 1876, another agreement was signed 
by the same parties showing how the $75,000 of the new bonds 
to Bayne, or Rogers, trustee, should be applied (vide agreement 
Ree., p. 516). 

Now it is established by the testimony in this case, that 
these new bonds of the Florida Central Railroad Company, were 
issued to the amount of five hundred and ninety (590) and were 
delivered to the several parties as provided -for in contract above 
stated. We do not understand that the fact of the issue and the 
delivery of these bonds is controverted by any party to this ap- 
peal. And it therefore follows that the N. C. Company, Bayne, 
Rogers and Clingman, under whom appellant Reed seeks to de- 
rive some title or interest in the subject matter of this suit, re- 
leased and surrendered all of their pretended claims to or in these 
identical one hundred and three (108) bonds for a ‘valuable con- 
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sideration. If this is so it is the end of any attempt on the part 
of the appellant Reed to bolster up his case from any source other 
than that of the judicial sale in the Miller suit. 

The date of the (590) five hundred and ninety bonds, of one 
thousand dollars each, issued by the Florida Central Railroad 
Company is, January, 1877. 

If.it should be denied that such bonds were issued and de- 
livered for the purposes stated, the fact is established by the 
following testimony: There is a contract in evidence between 
the Western Division of the W..C. R. R. Co., and E. M. L’Engle 
made on the 21st day of November, A. D.,; 1881 (Rec., pp. 524 to 
526), showing that that company received its share of said new 
bonds, and the sale of ninety-one (1) of them to said L’Engle. - 
Also by that contract, the said N.C. Co., assigned to L’Engle, 
all interest it had in these one hundred and three bonds (103) 
in controversy. (It has already been: shown that the said Com- 
pany had no interest in the one hundred and three (103) bonds 


_ to assign.) 


And the appellant Reed, who is the assignee of E. M. L’Engle, 
by endeavoring to strengthen his claim through such a source, 
discredits and impeaches his alleged title under the judicial sale 
in the Miller suit. 

E. M. L’Engle himeelf, testifies (Rec., pp. 539 to 544), that five 
hundred and ninety (590) bonds were issued and distributed to 
the several parties. On page 543 of the Rec., he testifies, in 
answer to the following questions: 

‘‘Look at the paper now handed to you purporting to be 
signed by S. B. Stephens, attorney for Milton S. Littlefield, 
Joseph B. Stewart, attorney-in-fact for the Western Division of 
the Western North Carolina Railroad Company, Lawrence P. 
Bayne, L. P. Bayne & Co., H. J. Rogers, trustee, and Thomas 
L. Clingman, dated December 18th, 1876, and state whether or 
no you received any of the bonds, the issue of which, and the 
digposition of which is therein provided for ?¢” 

A. I received bonds under the agreement and in the manner 
in which I testified to. I did not receive any bonds under the 
terms, conditions, and propositions mentioned in the paper con- 
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cerning which I am interrogated ; said paper was shown to me 
and I was requested to become a party to it, which I refused to 
do, and stated that the propositions in that paper were not true.” 

Mr. L’Engle was the president of the company and signed the 
bonds as such. 

Milton S. Littlefield testified (Rec., p. 534), that these bonds 
were issued, and that Bayne, Rogers, Clingman and the N. C. 
Co. received their share of them according to the terms of the 
contract under which they were issued, and that L’Engle received 
at least thirty-seven (37) of such bonds allotted to him (vide Rec., 
pp 534-537). We think it established beyond dispute that all the 
parties who signed. said contract, and Mr. L’Engle, who did not 
sign it, but became a party to it by receiving the pro rata share 
of the bonds, have received satisfaction for and released all their 
pretended claims to these one hundred and three (103) bonds in 
controversy. It is needless to cite authorities that a party is 
bound by a contract, though he did not sign it, if he shared the 
benefits of it. He cannot take under a contract and repudiate it 
afterwards. But this is what Mr. L’Engle attempts todo. He 
says in his testimony, under objection and argumentatively, that 
he did not receive the new bonds in satisfaction of his claim for 
the one hundred and three (103) bonds, and demanded an addi- 
tional sum of money from Milton S. Littlefield. But the distinct 
and sole purpose of the contract under which the five hnndred 
and ninety (590) bonds were issued, was to pay all the claims that 
the said parties to the contract and Mr. L’Engle had or pretended 
to have in these one hundred and three (103) bonds, and the stock 


of the Florida Central Railroad Company. That contract is too 


explicit in terms to admit of any doubt that such was its purpose, 
and Mr. L’Engle knew it. And, having issued the bonds and 
having accepted a share of them allotted to him, he is stopped 
from asserting that he did not receive them in satisfaction of his 
claim to the one hundred and three (103) bonds. Though he 
may deny, in the use of words, that he received them in satisfac- 
tion of such claim, which he derived undor the judicial sale to 
Robert J. Washington, as trustee in the Miller snit, and asserts 
such denial for the purpose of making further demands upon 


Littlefield, still it is apparent that he gave no other consideration 
for the new bonds than the surrender of such claims, and this in 
equity is conclusive upon him. 

His statement, in his testimony, by way of argument (Rec., 
pp. 539-544), that he did not sign the bonds as president in con- 
sequence of the contract providing for the issue, but in obedience 
to a resolution of the directors of the company, is purely evasion 
and prevarication. 

With respect to the case sal appellant Reed, we submit that 
it is established that he has acquired no equity or legal right 
from any source whatever. 

That none of the parties named in his answer from whom he 
claims as assignee, ever acquired any interest in the securities in 
question, and that all of them, including L’Engle, accepted 
Florida Central R. R. bonds in satisfaction of their respective 
demands prior to L’Engle’s assignment to Reid. That, if held 
otherwise, all the parties through whom Reed claims fix a date 
to their claims subsequent to the date appellant Litt!efield’s inter- 
est was acquired; and not being purchased for value, must, in 
equity be postponed to him. That, if the judicial sale in the 
Miller suit was not a palpable fraud, the purchaser Robert J. 
Washington has never assigned to Reed the right he thus 
acquired. 

H. Bisseez, Jr., 
Solicitor for Appellant Littlefield. 
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Calvin Littlefield, Appellant 


vs. October Term, A. D. 1886. 
No. 155. 


[ Supreme Court of the United States 


William D. Bloxham, Governor, 
et al., Appellees. 


| - BRIEF OF ARGUMENT, OPPOSING MOTION TO D{SMISS 
| APPEALS. 


FIRST, AS TO LITTLEFIELD’S APPEAL. 


H. BISBEE, Solicitor for Calvin Littlefield. 


Chas. W. DaCosta, Printer, Jacksonville, Fla. 
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Supreme Court of the United States. 


t 


Calvin Littlefield, Appellant © 


VS. October Term, A. 


No. 155. 
William D. Bloxham, Governor, 


et .al., Appellees. 


BRIEF OF ARGUMENT, OPPOSING MOTION TO DISMISS 
APPEALS. 


FIRST, AS TO LITTLEFIELD’S APPEAL. 


The ground of the motion to dismiss is not that a rennet of 
‘the Record was not filed in time, but that it was not an authenticated 
transcript. 

It is also urged that the Court should nat have allowed, and 
cannot allow a proper certificate, to be attached to the transcript, 
because its omission wes the negligence of the appellant. 

In the case of Grigsby vs. Purcell, 99 U. S. 505, the reasons for 
dismissing an appeal, where no transcript was filed during term 
after appeal taken, were stated, and previous decisions of this Court 
on this subject reviewed. We are content with the practice and law 
as there declared. | 

In Grigsby vs. Purcell, the Court, on p. 507, said: ‘‘ There has 
been no fraud or circumvention, and the whole difficulty arises from 
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their own negligence alone. It does not’ appear that the Clerk was 
called upon to make the transcript until after the term of this court 
to which the appeal was returnable had closed. No security for 
costs ever was given, and in fact nothing was done towards the 
prosecution of the appeal until it had become inoperative by lapse of 
time.” 

Such is not this case. 

The letters from Clerk of Court below and from Clerk of this 
Court to appellan! Littlefield and his attorney of Record here, prior 
to September last, exhibit great energy, and even persistence, on 
Littlefield’s part, to perfect his appeal. 

The transcript on file establishes the following facts : 

ist. That decree appealed from was entered June 23d, 1882. 

21. That a supercedeas bond was executed on the 19th day of 
August, and approved on the 26th day of August, 1882, within sixty 
days (Sundays exclusive) after date of decree. 

3d. Transcript was filed in this Court October 31st, 1882. 
Rec. pp. 528 to 553. 

4th. A letter from Clerk to appellant, under date of September 
llth, 1882, shows that the transcript was osdered as early as Sep- 
tember 8(h of that year, and that the Clerk assured appellant that he 
would make the record aé once, and as ** soon as completed” draw for 
his fees. 


Said letter reads as follows: 


OFFICE OF THE 
CLERK OF THE UNITED STATES COURTS, 
NORTHERN DISTRICT OF FLORIDA. 
PHILIP WALTER, 
Clerk. 
JACKSONVILLE, FLA., Sept. Ith, 1882. 

C. LITTLEFIELD, ESQ., 

72 Broadway, New York. 


Your letter of the 8th received last night, also T. D. of Messrs. 
Souter & Co., which is satisfactory to me. I will proceed at once to 
make the record and will draw on Messrs. Souter & Co. for the 
amount of it, as soon as it is completed, I cannot tell exactly until 
then what the cost will be. 


Very truly yours, 
PHILIP WALTER. 
Clerk. 
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From this letter, appellant had a perfect right to rely upon the 
Clerk for a **‘ complete record,” especially as he personally knew the 
Clerk to have had many years of experience, and thoroughly compe- 
tent to perform his duty without assistance. On October 17th, 1882, 
Walter drew on Souter & Co., 78 Bsoadway, New York, for $425, 
‘‘for Record of Calvin Littlefield, claiming 103 bonds,” which was 
paid. Therefore appellant believed, and upon justifiable grounds, 
that a completed Record had been made as early as October 17th, 
1882. | 
_ The following are copies of letters from Clerk of this Court 


to appellant or his attorney: 


SUPREME COURT OF THE UNITED STATES. 
WASHINGTON, October 26th, 1882. 


ORLANDO L. STEWART, ESQ., | 
5 Beekman Street, New York City: 


‘DEAR Sik—I replied to yours of the 24th inst. by telegraph this 
morning, stating that record have been received, and that costs would 
amount to about $900, 

I paid $2.60 express charges on the box containing record. 
Please remit me this amount and oblige, — 

Yours, ete., 
JAS. H. MCKENNEY, 
Per H. C. McK. 


SUPREME COURT OF THE UNITED STATES, 
WASHINGTON, October 27th, 1882. 


ORLANDO L. STEWART, ESQ., 
No. 5 Beekman Street, New York City: 


DEAR Sir—Y ours of the 26th inst. received. I enclose blank 
form of stipu for costs. If you will have it executed by two first- 
class sureties, who can justify in the sum of $2,000, and have it certi- 
fied to by the Clerk of the Circuit Court, I will docket the case on 
receipt of the same, with the understanding that your clients are to 
make the deposit of money when I notify you that I am prepared to 
make the copy for printer, which will be about a year and a half, un- 
less case is for some reason advanced to be heard out ofits order, in 
which case I would have to prepare it sooner. , 

On receipt of the bond executed, as suggested, and a letter from 
you agreeing to the above terms, I will docket the case. 

Yours, etc., 
JAS. H. McKENNEY, 
Per H. C. McK. 
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L SUPREME COURT OF THE UNITED STATES. 
: WASHINGTON, November Ist, 1882. 
ORLANDO L. STEWART ESQ., 
5 Beekman Street, New York City: 
DEAR Sirk—Y ours of the 30th ult. and bond for costs in case of 


Littlefield vs. trustees, etc., duly received. 
I have docketed case No. 1,128 for October term, 1882; $3 also 


recei ved. 
Yours, ete., 
JAS. H. McKENNEY, 


Per H. C. McK. 


SUPREME COURT OF THE UNITED STATES. 
WASHINGTON, November 3d, 1882. 


QRLANDO L. STEWART, ESQ.: 
6 Beekman Street, New York City: 
DEAR Str—Yours of the Ist inst received. I wrote you on 
the Ist., stating that bond had been received and case docketed, No. 


1,128. 
4 Copy of the contents of record will cost about $2. . 
F Mr. Reed’s attorney has made inquiry as to his appeal, and I 
Zi think is taking steps to perfect same. If Reed’s appeal is perfected 
ia and filed here he will have to pay one-half of costs here unless other- 

mise ordered by the Court, when it decides the case, but I do_ not 

know:of any way of making Reed pay here for his proportion of rec- 

ord furnished by Clerk of lower Court. 

Yours, ett., 
JAS. H. MCKENNEY, 
Per. H. C. McK. 


[Notr.—On back of this letter is endorsed the following 
wofds: ‘‘Answered November 6 and sent $2 for index, and objected 
to Reed’s appeal being docketed unless deposit.] 


SUPREME COURT OF THE UNITED STATES. 
WASHINGTON, November 9th, 1882. 


ORLANDO L. STEWART, ESQ., 
No. 5 Beekman Street, New York City: 


DEAR S1R—Y ours of the 6th inst. and $2 for copy of contents 


enti 
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of record in case No. 1,128 duly received. 
I enclose copy, as requested. 


I notice what you say about docketing Reed’s appeal. 
Yours, etc., 
JAS. H. MCKENNEY, 
Per H. C. McK. 


i SUPREME COURT OF THE UNITED STATES. 
WashINGTON, November 26th, 1884, 


ORLANDO L. STEWHRT, ESQ., 
5 Beekman Street, New York City: 


DEAR Str—Yours of the 25th inst. received. Case of Litde 
field vs. Bloxham, Governor, ef al., trustees, etc., is No. 499 for 
October term, 1884. 

It will hardly be reached pntil early part of October term, 1885. 

Yours, etc., 
JAS. H. McKENNEY, 
Per H. C. McK. 


ie SUPREME COURT OF THE UNITED STATES. 
WASHINGTON, June 4th, 1885. 


C. LITTLEFIELD, ESQ., CARE BELL & HATCH, 
j 48 New Street, New York City: 


DEAR SrrR—Y ours of the 3d inst,, and check for 8590 as deposit 
to cover your portion of costs in cases of Littlefield vs. Bloxham, 
Governor, et al., No. 155, and Reed vs. same, No. 174, October, 1888, 
duly received. 

As svon as I receive deposit to cover Reed’s portion of costs I 
will print record and send copies to counsel. 

Yours, ete., 
JAS. H. MCKENNEY, 
Per H. C. McK, 


SUPREME COURT OF THE UNITED STATES. 
WASHINGTON, June 8th, 1886, 


ORLANDO L. STEWART, ESQ., 
5 Beekman Street, New Y ork City: 
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DEAR S1r—Y ours of the 6th inst. received. In cases of Little- 
field vs. Bloxham, etec., No. 155, and Reed vs. Bloxham, ete., No. 174, 
O. T., 1885, if Reed does not deposit his portion of the ecusts your 
client will have to deposit the entire amount of the estimate of $590 
additional in order to have the record printed. 

If this amount is deposited by your client and record printed 
by him no copy of printed record will be delivered to Reed until he 
deposits one-half cf the estimated costs in cases, ¢. e., #590. 
| If Reed has not deposited one-half of estimated costs when 
case is ready I suppose the Court would, on its own motion, dismiss 
his appeal under provision of rule 10, but I cannot say what would 
be done as the question in such a case has not yet been decided. I 
think, however, if he is in default that the appeal in No. 174 would 


undoubtedly have the right to have appeal in that ease dismissed. 


Cases will probably be reached some time in December next, 
and record should be printed before the Ist of September in order 
that counsel may have time to prepare for argument. 

Yours, ete., 
JAS. H. MCKENNEY, 
Per H. C. McK. 


SUPREME COURT OF THE UNITED STATES. 
WASHINGTON, June 10th, 1885. 


ORLANDO L. STEWART, ESQ., 
5 Beekman Street, New York City: 


3 DEAR Srr--Y ours of the 9th inst. received. I can have record 
in cases No. 155 and 174 printed within three weeks after the esti- 
mated amount of costs is in my hands, and if the balance necessary 


to cover the estimate is furnished by Ist of July, 1885, record can be 


printed in time. 
Of course, if you furnish the balance, Reed will not be allowed 
use of record until he pays one-half costs. 
Yours, ete., 
JAS. H. MCKENNEY, 
Per H. C. MeK. 


‘ 
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SUPREME COURT OF THE UNITED STATES. 
WastlINGTON, July 6th, 1885. 


C. LITTLEFIELD, ESQ., CARE BELL & HATCH, 
48 New Street, New York City: 


DEAR Sik—Yours of the 3d inst. received: The portion of 
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costs called fur from Reed to cover his share of estimated Clerk's 

fees and cost of printing record in case of Littlefield, appellant, vs. 

Bloxham, Governor, e¢ al., trustees, No. 155, and Reed, appellant, vs, 

Bloxham, Governor, et al., trustees, No. 174, has not yet been re- 

ceived by me. | , 

Yours, etc., 

JAS. H.McKENNEY, 

Per. H. C. McK. 


SUPREME COURT OF THE UNITED STATES. 
WASHINGTON, July 8th, 1885. 


C. LITTLEFIELD, ESQ., CARE BELL & HATCH, 
48 New Street, New York City: 


DEAR Sir—Y ours of the 7th inst., enclosing check for $590 as 
deposit to cover balance of estimated Clerk’s fees and cost of print- 
ing record in cases of Littlefield vs. Bloxham, Governor, e al., No; 
155, and Reed vs. same, No. 174 duly received, 

Will print record and send copies to counsel, except counsel for 
Reed. No copy will be furnished to counsel for Reed until a deposit 
is made by him. | / 

Y ours, etce., 
JAS. H. MCKENNEY, 
Per H. C. McK. 


After reading these letters no one will deny that appellant was 
active and vigilant and anxious to perfect his appeal. 

The record was lodged with this Court as early as October 
26th, 1882, and every request or demand made upon appellant by the 
Clerk of this Court, or Court below, was promptly complied with. 

From the Clerk’s letter under date of November 9th, 1882, it 
appears that appellant’s attorney, Orlando L. Stewart, wrote the 
Clerk for a copy of the ‘‘ contents ” (Index) of the Record as early as 
the 6th of November, A. D. 1882. 

Indorsed on the back of the Clerk’s letter of -November 3d, 
1882, is the following: ‘‘ Ans’d November 6th, and sent $2 for Index 
—objected to Reed’s appeal, being docketed unless de.” 

Now the obvious purpose of Stewart in sending for a copy o 
the contents, or Index, was to evamine to see if the transcript was 
complete; and the very last item in the printed index is ‘* Clerk's 
Certificate,” Rec. p. 7 of Index. 

It is submitted that scarcely one lawyer in a thousand, when 
finding the ‘‘ Clerk’s certificate” entered in the Index in its appro- 
priate place would have made any further inspection of the transcript 
to satisfy him it was complete. 
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Every lawyer would have concluded that the ‘‘ Clerk’s certifi- 
cate” was the proper certificate of .a true transcript, especially from 
a Clerk who has had fifteen years experience in his office, and 
advised his client that his appeal had been duly perfected. 

The only certificate printed with the transcript is the Clerk’s 


certificate to the copy of Reed’s appeal bond, but this was made at 


Jacksonville the 9th day of November, 1882 (Rec. p. 553) and on that 
very day of November the Clerk of this Court wrote Stewart inclosing 
a copy of ‘contents of Record,” therefore the copy of Reed’s bond 
could not have been in the office of the Clerk of this Court when he 
sent the copy of the ‘‘ contents of the record” to Stewart on the 9th. 
Therefore, allowing that ‘‘Clerk’s certificate” was entered on the 
list of the contents sent Stewart by the Clerk of this Court on the 4th 
of Novembers, A. D. 1882, it must have been some ‘* cestificate ” 
other than the one to copy of Reed’s appeal bond. 


[Note.—To date of printing this brief the ‘‘copy of the con- 
tents,” sent Stewart has not been found. 


The originals of the letters copied above, and the original draft 
by Walter, in payment for the transcript, are filed, with motion 
papers, numbered in chronological order. 

It is submitted whether in point of fact the Clerk’s certificate 
was attached to the transcript when sent forward by Walter, that 
the correspondence with the Clerks of this and the Court below 
would have led any man, however cautious or vigilant, to the belief 
that a complete tsanscript had been forwarded by Walter, and 
lodged with the Clerk of this Court. That appellant was convinced 
and acted in good faith on the conviction that such was the fact, can 
scarcely be denied, on the evidence furnished by the letters alone. 


The affidavits of Walter, and of appellant Littlefield, printed 
herewith marked respectively Exhibits A, B, establish that appellant 
was prompt and energetic in doing all things that appeared to be 
necessary to do to periect his appeal. 

These affidavits and letters establish conclusively that the 
Clerk of the Court below had the assistance of counsel in the selection 
of papers to be copied into tne record, and that the Clerk was relied 
upon by appellant to make and forward a ‘‘ completed record,” and 
that the Clerk promised appellant to make and forward, and informed 
appellant he had made and forwarded a ‘*‘ completed record.” 

Appellant was acquainted with the Clerk, knew that he had 
had long experience and was thoroughly conversant with the duties 
of his office and competent to prepare the transcript. Was it nota 
reasonable act for appellant to rely upon the Clerk to discharge this 
duty? Do business men, or litigants, ordinarily exercise a higher 
degree of caution or diligence than to take the obligation or promise 
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of an officer to perform an act that it is his duty to perform, and that 
no other person can perform for him ? 
| Appellant confidently claims that not only is there an utter ab- 
sence of even an appearance of negligence on his part, but that the 
truth and fact is he was prompt, vigilant and active in the performance 
of all things an appellant is required by law to do, until his mind was 
set at rest by the assurance of the Clerk below that a proper transcript 
had been lodzed with the Clerk of this Court. 
' Therefore decisions of this Court dismissing appeals on the 
ground or negligence of appellant in filing transcript in time have no 


application to this case. ? 


The fact is. a transcript was filed in time, and whether or not a 
cestificate was originally attached, one of the questions before the 
Court now is, should the Court have allowed the certificate to be 
attached when it did on motion last October; or assuming that the 
certiffcate is not yet attached, ought the Court to allow it to be done 
now ? 

The Clerk never made but one transcript, and if the certified copy 
bond for costs given by appellant, Reed, has been attached to the 
transcript since it was delivergd to the Clerk of this Court, and the 
condition of the record cestainly confirms this statement, then there 
is substantial ground for the belief that the certificate was attached 
and was removed when said copy of the bond was attached. 

In this view of the subject, then it is clear that appellant Little- 
field should not be prejudiced, whether the loss of the certificate was 
the result of an crnocent or a corrup! act, as the case may be. But 
if the Court could conclude that the certificate was not originally 
attached, it is submitted that appellant Littlefield has shown satis- 
factory and ‘*‘ sufficient excuse ” for allowing it to be attached now. 


In Grigsby vs. Purcell, 97 U.S. p. 507, this Court said: ‘* there 
are, however, exceptions to the rule, as in the United States vs. 
Gomez (Supra), where there was fraud, and in United States vs. 
Booth (21 How. 506), where the State Court to which the writ was 
directed ordered the Clerk to disregard the writ and make no return; 
but in all such cases it must appear that the appellant, or the plaintiff, 
in error has nol himself been guilty of laches, or want of diligence.” 


On behalf of appellant Littlefield, it is respectfully insisted that 


he comes clearly within the exception to the rule, as he has shown 


zeal and diligence in all things on his part. 

In Grigsby vs. Purcell (Supsa), this Court said, on p. 507: 
‘the real objection is not that this Court kad no jurisdiction, but that 
the plaintiff in error, or the appellant, as the case may be, has failed 
to duly prosecute his suit.” Surely appellant Littlefield does not 
come within that category. 
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In United States vs. Vigil, 10 Wall. 423, this Court allowed a 
transcript to be filed over two years after the expiration of the term 
at which it should have been filed, the only excuse for the delay being 
‘*that the Clerk, for some unexplained reason, had neglected to make 
an entry in his minutes” that an appeal had been prayed for in open 
court. 

Such certainly is not a more flagrant omission of the Clerk 
than the omission to attach a proper certificate to a transcript. . 

In that case, p. 426, this Court said: *‘now in the case before 
us the fault of the Clerk in not entering the prayer for an appeal has 
mainly occasioned the delay in perfecting it. Jt ts true the vigilance 
of the United States Attorney might have corrected the error, but unfor- 
tunately he labored under the conviction that the appeal had been prayed 
for and allowed at the time the judgment was rendered, and that 
nothing was left to be done but the return and filing of the transcesipt 
by the Clerk, and was not undeceived until his attention was called to 
the case by his successor.” 

The facts, in excuse for delay, in United States vs. Vigil, were 
not as strong or persuasive as in the case now before the Court. 

In the ease at bar, it is apparent that appellant Littlefield 
‘labored under the conviction” that a proper transcript had been 
filed, and nothing occurred to disturb such conviction until he received 

printed copy of the transcript last Auzust. 
That such an amendment is within the power or the Court 
cannot be denied. 


United States vs. Booth, 21 How. 506. 

United States vs. Gomez, 3 Wall. 752. 

United States vs. Virgil, 10 Wall. 423. 

Grigsby vs. Purcell, 99 U.S. 507. 

Kenedy vs. Georgia State Bank, 8 How. 586. 

Hudgins vs. Kemp, 18 How. 534-5. 

Woodward vs. Bsown, 13 Peters 1. 

The amendment of supplying a proper certificate to the tran- 
script, under the circumstances, is in furtherance of the ends of 
Justice, ant its denial would work injustice and oppression. 

Jertificate attached takes effect by relation as of the time when 
the tran seript was filed. 

Dos, Hesmanos, 10 Whet. 306. 

Peaz vs. Davis, 110 U.S. p, 228. 


A proper certificate has been attached to the transcript by 
leave of Court, granted on motion made October 13th, 1885, the 
easliest possible moment after its omission was discovered. 

If it is urged as an objection that the certificate was attached 
in the Clerk’s office of this Court, the reply is that it would have been 
a useless ceremony and expense to have transported the record to 
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Florida, put the certificate on there, and then brought it back into 

this Court. Especially when the Clerk is confident that he put the 

usual certificate to the record when it was originally sent here. 
Leave to withdraw and attach certificate correct practice. 
Hodges vs. Vaughn, 19 Wall. p. 12. 


WAIVER. | 


But appellees have, by stipulation [Exhibit C to this brief], | 
waived all objections to the action of this Court, granting leave to ial 
attach this certificate. 


The last clause of said stipulation is as follows: ‘‘and the un- 
dersigned, the solicitors of the appellees in the said cause, do further 
stipulate and agree hereby to waive all objections to the order of said | oe 
Supreme Court in the cause numbered 155, granting leave to the ap- a 
pellant therein to withdraw the record for the purpose of attaching a 
y : proper certificate of the Clerk of the said Circuit Court thereto.” 

, The stipulation is dated the 21st day of December, A. D. 1885 
(before the motion to dismiss was served or made), and is signed by 
“EK. A. Perry, attorney for trustecs I. I. fund, 


§ It will also be observed that E. A. Perry is the present Gover- 
nor of Florida, and by virtue of his office, is President of the Board 
of Trustees of the I. 1. Fund. (Other portions of stipuletion are not 
relevant to this motion. | 

It is assumed that the solicitor who signs the motion to dis- 
miss, made such motion without any knowledge of such stipulation. 

The stipulation is obligatory upon counsel, and will be enforced 
by the Court. 
4 Muller vs. Dows, 94th U. S., p. 227. 
4 Though it is not presumed that appellees will attempt to with- 
% draw from the stipulation, but rather that a Board of Public Trustees, 
composed of the Chief Executive officers of the State, would not take 
any advantage, ifthey could, of the accidental omission of the Clerk’s 
certificate to the transcript. : 

In any event, the appellees have clearly waived all objections 
to the order of this Court, allowing the Clerk’s certificate to be at- 
‘tached. 

Bigler vs. Waller, 12th Wall, 142-148. 


It will be conceded that a citizen or litigant may waive any 
right of a civil nature. 


& As already shown, the Court is clothed with power to make 
| the order, and appellees have waived all objections to it. This, it 
is believed, is an end to all objections, and the motion to dismiss Lit- 
tlefield’s appeal in any view of the subject should be denied. 
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. AFFIDAVIT OF CLERK THAT THE CERTIFICATE WAS 


; r ( : : : | 
MY slau? MADE AND ATTACHED 


Finally, the Clerk, Walter, says in his affidavit, he is positive 
A 


att that he made and attached to the transcript a proper certificate, and 

a is scarcely credible that Mr. Walter, with an experience of over 

VELA ~fifteen years in the Clerk’s office, perfectly familiar with his duties, 

and knowing that he had assured appellant, that he would prepare a 

Efe wits, completed record, and would have sent a transeript to this Court 
without his certificate. 

The ground of the motion that the transcript, though filed in 


s / P e 
Y, : Le ime, was not authenticated, is therefore not sustained. 


The testimony of the Clerk is that it was duly authenticated. 
— It is also established that Reed attempted to perfect his appeal 
by attaching a copy of his appeal bond to the transcript in Littlefield’, 

appeal after it had been filed in this Court. As the certificate to the 
transcript ante-dated the copy of Reed’s appeal bond, it is apparent 
that Reed’s attaching a copy of it to the transcript having a certifi. 
cate to it of prior date would have been inoperative to perfect his ap- 
peal, and, hence, a strong motive to remove the certificate, and de- 
stroy it. Whether or not it was so removed and destroyed is not 
known, nor if done, who did it, but the circumstances leads to the 
inference that the certificate may have been taken off, and either in- 
nocently or corruptly, left off, in the hope that Reed’s appeal would 
be perfected thereby, or by attaching a new certificate afterwards. 

Col. John A. Henderson, of Tallahassee, Fla., represented 
Reed in the court below, together with C. D. Williard, of Washing. 
ton, D.C. We file with the motion papers and original letter under 
date of November 6th, 1882, written by C. D. Williard to Orlando. 
Stewart, then Littlefield’s attorney. admitting that Reed *‘did not per- 
fect his appeal in time for the bond to go up with the record.” This let- 
ter is as follows: 


FLORIDA CENTRAL & WESTERN RAILROAD COMPANY, 
PRESIDENT’S OFFICE, MILLS, BUILDING. 
NEW YorK, November 6th, 1882. 
LITTLEFIED 
ANDERSON ct al. 
DEAR StR—On account of the illness of Col. Henderson, he 


did not perfect his appeal in time for the bond to go up with record, 
but it is now in the Clerk’s office at Washington. 
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I suppose you have no objection to our appeal being docketed. 
Please let me know and much oblige, 
Yours truly, 
C. D. WILLARD, 


HON. ORLANDO STEWART. 


Williard states in this letter, under date of November 6th, 1882, 
that Reed’s bond was then in the Clerk’s office of this Court. This 
statement was a falsehood, and Widanxy ust have known it w 
false. The copy of the bond now attached to the record was not 
certified till the 9th day of November, A. D. 1882, three days after 
Williard represented it to be with the Clerk. 

He made this false statement to induce Stewart to consent to 
the dockettng of Reed’s appeal. | 

That Williard represented Reed in Court below, see Rec. p. 459 

If he had the conscience to state a deliberate falsehood to. 
opposing counsel to gain an advantage, he would not hesitate to 


tamper with a record. 

Under date of November 3d, 1883, the Clerk of this Court wrote 
Stewart: ‘* Mr. Reed’s attorney has made in zuiry as to his appeal, 
and I think he is taking steps to perfect same.” (See letter supra.) 
Williard, doubtless, was the attorney referred to. 

There was a motive to do what there is ground to infer was 
done. Appellant Littlefield is free from suspicion, has done his duty, 
and as to him the motion should be denied. 

H. BISBEE, 
For Appellant Littlefield. 


EXHIBIT “A.” 
IN THE SUPREME COURT OF THE UNITED STATES. 
CALVIN LITTLEFIELD, Appellant, Onis ten a 
WILLIAM D. BLOXAM, pena « 1885. No. 156. 


Personally appeared before me Philip Walter, Esq., who being 
by me first duly sworn, deposes and says: That:he is now and has 
been Clerk of the Circuit and District Court for said District for about 
fifteen years; that the record in the cause of Calvin Littlefield, appel- 
lant, vs. William D. Bloxham, et al.. Appellees, known as No. 155, 
in the said Supreme Court of the Cnited States, was made and pre- 
pared by the deponent at the request of said Calvin Littlefield, and 
that this request was made to this deponent soon after the date of the 
decree appealed from. 3 

That such transcript of sa’d record was completed some time 
about the middle of October, A. D. 1882, that is to say, true copies of 
all the pleadings, testimony an’? documents which the solicitors of the 
respective parties had seleot ~ 1 designated to be included in the 
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record, were made by deponent, and a peepee certificate was made, 
signed by this deponent as Clerk of the said Cireuit Court, and under 
the seal of the said Court, certifying that such copies, the pages 
thereof being numbered from one to fitteen hundred and eighty odd 
inclusive, constituted a true copy of all the proceedings and a correct 
transcript of the record of the decree in said cause. That thereupon 
not having in his office the means of securely fastening or binding 
together so voluminous a record, this deponent took said copies, and 
the said certificate duly completed as aforesaid, to a bookbinder in the 
city of Jacksonville Florida, to have the same bound or securely 
fastened together, so that such transcript of said record could be 
safely transported to Washington, D. C., and delivered to the Clerk 
of the said Supreme Court. That upon receiving said transcript from 
the book-binder properly prepared for shipping, deponent sent the 
same by express or mail to the Clerk of said Supreme Court, at 
Washington, D. C., and this deponent verily believed, when he so 


‘forwarded said transcript to the Clerk of the Supreme Court, that his 


said cestificate Was attached to the said transcript. 


This deponent reeollects that the first and last page to the — 


manuscript transcript of the record was in deponents own hand- 
writing; that a recent examination of the original reeord in the office 
of the Clerk of this Court shows that the first page is in his hand- 
writing, but that the said certificate which was in this deponents 
handwriting is missing; and that a certified copy of the appeal bond 
given by Edward J. Reed, diated the 9th day of November, A. D. 1882, 
long after he sent vhe transcript to the Clesk of this Court, has been 
attached to said transcript since it left this deponents pessession, and 
after it reached the office of Clerk of this Court. 

This deponent says that he is confident he made and attached 
to the transcript a proper certificate in the usual form in case of 
appeal to this Court, and whether it was misplaced when the copy of 
Reed’s appeal bond was attached, or otherwise lost, he is unable to 
Say. 


This deponent further says that the said Calvin Littlefield 


promptly paid this deponent’s bill of costs and charges for preparing, 
certifying and transmitting the said transcript, and fully relied upon 
this deponent to prepare. certify and send said transcript to the Clerk 
of the Supreme Court xt Washington, D. C., and while this deponent 
has no positive recollection of advising the said Littlefield by letter 
that he had forwarded a proper transcript of the record to the Clerk 
of the Supreme Court, deponent has no doubt that he did so advise 
said Littlefield, because it was his duty to do so, the said Littlefield 
not then having any atiorney or agent in Florida to repsesent him in 
this matter to the deponents knowlenge. 

This deponent says that said Calvin Littiefield gave early and 
prompt attention soon after the said decree to the subject of a proper 
transcript, was ready and anxious to do and perform and did perform 
everything necessary on his part to secure the same, and has never 
received any notice from this deponent that the certificate to such 
tsanseript was omitted, : 

This deponent further says that the absence of said certificate 
from said transesipt did not result from any negligenee or want of 
attention on the part of any of the parties to Littlefield’s appeal, or 
their attorneys or solicitors, to the best of this deponents knowledge, 
information and belief. 

Deponent further says that he did not make but one transcript 
of the record, and that neither Edward J. Reed, nor any person in 
his behalf ever requested him to prepareé@ transcript in his appeal. 
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Deponent says that since the foregoing was written a circum- 
stance has occurred to deponent which confirms his recollection with 
respect to the certificate to the transcript, and the circumstance 
referred to is, that during the latter part of September and the early 
part of October, A. D. 1882, this deponent with his fumily was a$ 
Atlantic City, State of New Jersey, and that he came home earlier 
than he intended to in order to make certificate to this transcript, 
That he was notified by a clerk in his office that the transcript was 
completed except the certificate, and it was deemed important that 
the transcript should be filed in the Supreme Court during the first 
six days of the term of said Court, and this deponent came home earlier 
than he otherwise would for the purpose of certifying to the record, 
This with other circumstances before stated leaves no doubt on the 
mind of this deponent that he made and attached a proper certificate 
to the transcsipt. 3 


Subscribed and sworn to before me this 9th of January, A. D 
| P. WALTER. 


EXHIBIT “‘B.” 
SUPREME COURT OF THE UNITED STATES. 
CALVIN LITTLEFIELD, Appellant, ay see ae 


Us. 
WILLIAM D. BLOXHAM ef al., Appellees. § 1885, No. 155. 


Personally appeared before me, John A. Shields, United States 
Commissioner for the Southern District of New York, Calvin Little- 
field, who, being by me first duly sworn, deposes and says that he is 
the appellant in the above entitled cause, that he has in guod faith 
earnestly endeavored to prosecute his appeal in said cause, and to 
that end promptly gave the bond required of him, instructed the 
Clerk of the Court below, soon after the decree appealed from was 
entered, to make and send to the Clerk of the Supreme Court a com- 
plete and authentic transcript of the record of said cause; that he 
paid the fees of the Clerk of the Court below for such transcript when 
requested, and received the assurance of the said Clerk before the 
transcript was made, that he would make and forward a proper 
transcript of said record to the Clerk of said Supreme Court. And 
afterwards, to-wit, about the middle of October, A. D. 1882. depo- 
nent was informed by Aer 5 Walter, the Clerk of the Circuit Court 
for the Northern District of Florida; that he had prepared and for- 
ene to the Clerk of thé Supreme Court a proper transcript of said 
record, 

This deponent says that, being personaly eee with the 
said Philip Walter, and knowing tnat he had n the Clerk of the 
said Circuit Court for many years, and that he was familiar with all 
the duties of his office, confidently‘relied upon him to prepare, prop- 
erly certify and forward to the custody of the Clerk of said Supreme 
Court a transcript of said record, and that such was the obligation 
and duty which srid Philip Walter, Clerk as aforesaid, undertook and 
promised this deponent to perform, and knowing full well that as 
such Clerk, he was competent to perform such duty, and make and 
forward such a transcript from long experience in his office, this de- 
ponent reposed the utmost confidence in the faithful and accurate dis- 
charge of his duties, and that the preparations and delivery of said 
transcript would be well attended to, the pleadings, testimony and 
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documents to be copied into such transcript, being selected and desig- 
nated by Orlando L. Stewart, of the City of New York. 


reco _ That about the 31st day of October, 1882, the aforesaid Stew- 
sign art informed deponent that he had examined the transcript of the 
the “record on file in the office of the Clerk of the Supreme Court of the 
ther “United States and found it correct, and was 80 informed by said 
inel “Clerk, and that said record was attested by the certificate of Philip 
oe ~ “Walter, the Clerk of the Court below, and under the seal 6f said 
**Court.” 
7 Deponent says that he had no notice of the,omission ofa proper 
the certificate to said transcript until about the last of August, A. D. 1885, 
city | when, he employed H. Bisbee, of Jacksonville, Florida, then in. New 
fast Y ork City, to represent this deponent in said cause in the Said Su- 
sat preme Court, and that said counsel, upon examining a printed copy 
of of the transcript, called his attention to the omission of a proper. cer- 
the , aficate; whereupon this deponent r ‘peated to his said counsel” what 
gat he has hereinbefore stated, and requested his counsel to take the nee- 
W essary action to have such certificate supplied. Yapaae"N 
fo. Ape Phis deponent says that he had, up to August, A. ] 1885, and 
noe, ‘since done and_ performed on his part all things which he’, Was,_ad- 
= vised by his counsel, or which of his own knowledge he,’ knew it 
m: Was necessary to do to perfect his appeal in said cause, and to protect 
wi his'interest in the subject matter of said suit, and submits that hé has 
of dong and performed all things which any ‘citizen wiih’ diligent” and 
close attention to his business interests could do, or have, done in the 
h: premises, to perfee! his rights therein. Deponent says ‘that during 
gi the months of June and July, A. D. 1855, he had correspondence 
lo . with the Clerk ot said Supreme Court with respect. to the payment of 
at _' the'costs of printing the transcript oi the record in said cause, and 
” ~ promptly paid such costs, and this, with the facts hereinbefore stated, 
4 wholly disarmed him of any apprehension or suspicion, that the 
tc ‘, ganscript of the record was incompleze, and not ready for final hear- 
Ay _ Ur upon the merits. This de nent “ae ther says that knowjng that 
R said cause could not be heard upon its merits until the October.term, 
S: A. D.. 1885, he has had no occasion to examine said transcript him- 


self, nor to employ counsel to examine it, or prepare for trial until 
the same was printed ready for distribution; that such printed tran- 


script Was not received by deponent until about the 26th day of July, 
1885. eveues 


ae 


Deponent further says that he has, in no respect whatever, been 
guilty of any negligence or inattention in the premises; that ever 
siace he received information from the said Philp Walter. Clerk as 
aforesaid, that the transcript ef the record had heen forwarded to the 
Clerk af said Supreme Court, he has in gocd faith believed that said 
transcript Was complete.in every particular, and that since that time 
nothing bas-occurred to bring to his attention the fact of the omission 
of said certificate, or to cause him to examine said transcript with a 
view to any imperfections, or for any purpose whatever until he re- 
ceived the printed copy of said transerpt. And further this deponent 
saith not 


a, ae ae, a von 


CALVIN LITTLFIELD. 


Sworn to and subscribed before me this 6th day of January, A. 
D. 188° 


JOHN A. SHIELDS, 
U.S. Commissioner. 
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EXHIBIT ‘°C.” 
IN THE SUPREME COURT UNITED STATES. 
CALVIN LITTLEFIELD, Appellant, 


vs. 
WM. D. BLOXHAM ef al., Trustees Internal Improvement fund, 
Appellees. No. 155. 


EDWARD J. REED, Appellant, 


vs. . 
WM. D. BLOXHAM et al., Trustees Internal Improvement Fund, 
Appellees. 


We, the undersigned, hereby stipulate and consent that all the 
leadings, documents and papers certified to by Philip Walter as 
lerk of the Circuit Court of the United States for the Northern Dis- 
trict of Florida, under the sea] of said Court, as being true and cor- 
rect copies of the originals on file in said Court, and certified on the 
7th 8 | of December, A. D. 1885, may be treated and considered as 
_ part of the in either of the above entitled causes numbered 155 

and 174, with like force and effect, as if the same had been brought 
into the said Supreme Court of the United States in each of said cases 
numbered as aforesaid, by a writ of certiorari duly issued and re- 
turned, according to the practice of said Court, 

And it is further stipulated and agreed that in December, A. D. 
1881, Thomas L. Clingman, L. B. Bayne & Co. and Henry J. . 
trustees, executed and delivered to Edward J. Reed releases injiull of 
all claims and interest what. ver they migtt have, or either of them 
had in and to the bonds in this controversy, and such releases were 
in evidence besore the Court on the hearing of this cause. 

Ani the undersigned, the solicitors of the appellees in the said 
cause, do further stipulate and agree hereby to waive all objections to 
the order of said Court in the cause numbered 155, granting leave to 
the appellant therein to withdraw the record for the purpose of at- 
— a proper certificate of the Clerk of the said Circuit Court 
thereto. 

In witness whereof we have hereunto set our hands and seals 
this 21st day of December, A. D, 1885. 

E. A. PERRY, 


Attorney for Trustees I. I. Fund. 


H. BISBEE, 
Solicitor for Calvin Littlefield. 


JOHN A. HENDERSON. 
Solicitor for Sir Edward J. Reed. 
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